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UPCOMING PUBLICATIONS
COMMITTEE MEETINGS
Thursday, September 2, 2021, at 12:45

This September, WE CARE will be
hosting its 25th Annual Golf and Tennis
Classic at The Brookville Country Club
and The Muttontown Club. Originally
intended to be held last July, this special
anniversary of the well-loved event is
fast approaching, and it is easier than
ever to get involved and give back to

local communities! The WE CARE
Golf and Tennis Classic brings the legal
community together for a day of fun
and fundraising and was founded by
Stephen W. Schlissel in 1996. This year,
WE CARE is honoring five distinguished
guests at the Golf and Tennis Classic.
Honorees include Howard Fensterman,
Elena Karabatos, Gassman Award

Recipients Martha Haesloop and
Barbara Gervase, and Lifetime
Achievement Award Recipient Stephen
W. Schlissel.
Attendees can spend the day golfing,
playing tennis or pickleball, or even
practicing yoga. There is something
See GOLF, Page 22

Stella K. Abraham High School for Girls
Takes Second Place in New York State Bar
Association’s Mock Trial Tournament
lawyers and three witnesses on each
team. They learn trial techniques which
Coached by longtime NCBA member include opening, closing, direct, cross
Brynde Berkowitz, the mock trial team
examination, the rules of evidence, and
from Stella K. Abraham High School for
the use of objections.
Girls took second place in the New York
The New York State Bar Association
State Bar Association’s annual statewide
Mock Trial Tournament has been in
mock trial tournament, held virtually
existence for more than 20 years. Each
this past May for the first time. Nearly
500 New York high schools, divided into year, the statewide competition involves
either a civil or criminal case. This year,
seven regions statewide, participated in
this year’s virtual mock trial competition, it was a civil action entitled Macca Elery
McLaughlin v. Lee and Robbie McLaughlin
conducted across the state beginning in
January. Before getting to the state finals, brought in New York State Supreme
Court under the New York Mock Trial
the SKA team had to compete in seven
rounds of competition at the county level. Prudent Investor Act.
The NCBA Mock Trial Tournament
North Shore Hebrew Academy High
Chairs are Hon. Marilyn K. Genoa, Peter
School took second place in the Nassau
H. Levy, and Hon. Lawrence M. Schaffer,
County competition.
and the Administrator is Jennifer C. Groh,
The mock trial teams participate in
actual trial enactments. There are three
Director of the Nassau Academy of Law.

By: Jennifer C. Groh

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
alcohol or drug use, depression or
other mental health problems
Call Lawyer Assistance Program
(888)408-6222

SKA Attorney Advisor and Mock Trial Coach
Brynde Berkowitz
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FOCUS:
ZOOM TECHNIQUES

Jon Michael Probstein

W

hen the pandemic began,
the theater community had
the same reaction as the
legal profession, viz., there was shock,
a lockdown, and then an immediate
discovery that some work can be done
online, and in particular Zoom. Zoom
was a place where theaters that promote
and encourage new works could present
and develop them in a live format.
However, that part of the theater
community soon discovered that what
works in live theater does not always
translate well on Zoom platforms, nor
was it like adapting theater work for
film and TV. Zoom is its own unique
genre: like film/TV, a camera is required
but there are no camera or Steadicam
operators, lighting designer, grips or
gaffers, etc. The actor him/herself
assumes all those roles to be presented
on phones, tablets, or laptops with the
look of a video conference that cannot
be edited and that has a set design that
resembles the title sequence of “The
Brady Bunch.”
On the other hand, Zoom did
allow actors, writers and directors to
continue their craft and create new
works in a live setting and be able to
present it to an audience for feedback,
etc. In addition, talent from around
the world could be gathered in a costeffective Zoom event and present and
experiment with these new works. But
there were many lessons learned:
1. There are attention span issues in
all technology and Zoom fatigue
had to be dealt with. Many theater
producers insisted that only short
works, at most a one act, be
presented.
2. Certain theatrical devices will not
“read” on Zoom and the playwright
must revise accordingly. An action
or love scene was nearly impossible
and the soliloquy technique, where
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Zoom Techniques Used by Actors, Writers
and Directors for New Plays
the actors alternate their spoken
dialogue with monologues and side
comments, confused the audience in
the Zoom format.
3. Movement on Zoom should be
utilized as necessary for the actors’
work but directors learned that
when an actor has little movement
on camera, Zoom fatigue increases,
especially when the piece has the
look and feel of a TV news remote
interview. On the other hand, too
much movement on camera is
distracting and at times upstaging.
4. Actors learned that their performance
on Zoom can be affected by
what kind of view is selected,
viz., gallery or speaker. Watching
yourself perform can be a help or a
hindrance.
5. Of course, there was the obvious tech
issues. The theater community had
to accept the technical framework
of virtual performances and the fact
that technical issues will be likely
and should be addressed in advance,
such as:
a) Old computer equipment and
internet connections had to be
upgraded to get the best visual
quality.
b) Smartphones, especially
IPhones, did not work as well
on Zoom as a laptop. Many
directors decided to only allow
the use of a smartphone if they
wanted to achieve a dramatic
effect by having an actor be the
only party with a vertical screen
layout or if the actor would be
moving about.
c) Headphones, air pods, and
other visual accessories were
distracting but if the setting of
the piece was a Zoom meeting,
it could be a good prop to use.
d) Sound levels must be clear and
even. The work fails when the
sound levels of the actors are at
opposite extremes.
e) Two actors cannot talk at the
same time. Although this is a
great theatrical device, it is not
possible with Zoom.
6. With virtual platforms, everything is
a close up and the actor must first
check their video settings:

a) Good lighting is essential and
there are many lighting items
(e.g., ring lights) now available
for sale.
b) Virtual backgrounds can create
an eerie effect so the actor
will choose an appropriate
background (which means
sometimes moving their laptop
to another location for a specific
scene).
c) Have an appropriate camera
angle (never have the camera
looking bottom up) and
determine whether your video
display will be headshot or head
and shoulders.
d) Determine whether you will be
looking directly at your camera
or not or any variation of same.
e) Experiment in ways where
you can set up your laptop as a
teleprompter.
f) Of course, the actors had to
have a private space, with no
phone or third parties (human
or animal) able to enter their
screen, and
g) When faced with a glitch,
technical or otherwise, the
actors just used their regular
acting skills by either ignoring

it or subtly working it in as
part of the show because being
live means being prepared to
improvise.
Of course, it is now the summer of
2021 and theater is returning. Many
theater companies intend to continue
to use the Zoom format for reasons like
script readings and auditions. Some are
even experimenting with keeping the
Zoom format for experimental theater.
This process, as well as the technology
upon which it is based, will evolve, and
since the lockdown, the legal profession
has also accepted virtual appearances
and has shown it can adapt just like the
theater community did.
Jon Michael Probstein has
been an attorney for
many years in handling
both business and family
matters. By an unusual set
of circumstances, he also
became a professional
actor (under a different
name), a writer, a director,
member of The
Dramatists Guild, and a
lifetime member of the
Actors Studio; and, during
COVID, he has been involved as an actor/writer/
director in dozens of Zoom theatrical productions
with theaters on both coasts. This article is based
on a presentation he prepared for the 2021 Virtual
Annual Conference of The Association for Conﬂict
Resolution Greater New York Chapter, Inc. on Zoom
techniques.

APPELLATE
COUNSEL
Christopher J. Chimeri is frequently sought by
colleagues in the legal community to provide direct
appellate representation for clients, as well as
consulting services to fellow lawyers.

Results-driven solutions to family law challenges
The firm’s appellate team is highly equipped to
navigate, or help you navigate, the complexities and
nuances of appellate practice, including all aspects of
matrimonial and family law in all departments in New
York State and the Court of Appeals, as well as civil
and commercial matters in the Federal Courts.

888 Veterans Memorial Hwy, Suite 530, Hauppauge, NY | 631.482.9700
320 Old Country Rd, Suite 206, Garden City, NY | 516.444.4200

WWW.QCLAW.COM

4

July/August 2021

Nassau Lawyer

Nassau
Lawyer

You Can Do This, We Can Help
wonderful Lawyer Assistance Program (LAP).
As our country begins to emerge from a
In addition, the Lawyer Assistance Committee
pandemic so broad that everyone has been
is Co-Chaired by Jacqueline Cara and Annabel
touched by its reach, we are thankful if we
Bazante. They work tirelessly for the mental
did not personally become physically sick.
health of the attorneys of Nassau County. LAP
However, some of us had family members,
is there 24 hours a day, seven days a week and is
partners, employees, loved ones and/or friends
available to all lawyers, judges, law students, and
pass away from the scourge of COVID. Others
their immediate families who may be struggling
had family members in the hospital or friends
with substance abuse, depression, anxiety, stress,
and acquaintances who were greatly impacted
fear of the outside world and most other mental
by the pandemic. Of course, a number were
health issues.
personally sickened by the disease in varying
Lawyers experience substance abuse and
degrees, and we all heard of the horrors of the
mental health problems at significantly higher
Coronavirus every day on the news. This was a
rates than the general population and even
physically difficult time for us all.
other professionals. LAP’s services are free
However, the pandemic did not just cause
Gregory S. Lisi
and strictly confidential via Section 499 of
physical illness. Some have come out of this
the Judicial Law and Rules of Professional
bizarre time with depression, anxiety, stress,
Conduct. LAP is completely independent of the Grievance
an addiction to drugs and/or alcohol and other mental
Committee and the Appellate Division and does not have a
health issues that we do not see in the COVID statistics.
requirement to report most issues to those entities.
Even if we are vaccinated, the pandemic can still have a
LAP provides consultations, evaluations, support
negative effect on our lives as the aftereffects of this trauma
counseling, peer support, group counseling, stress
take its toll. Even the U.S. Centers for Disease Control and
management and wellness workshops at the NCBA, local
Prevention (CDC) in now acknowledging and discussing
the effects of the pandemic on mental health. They write in law schools and law firms. They can provide intervention,
motivational support and treatment referrals. They
part,
The COVID-19 pandemic has had a major effect on our also perform monitoring programs, whether it be court
lives. Many of us are facing challenges that can be stressful, ordered or voluntary and can even help close law firms
where necessary. Additionally, they have a meeting the
overwhelming, and cause strong emotions in adults and
second Monday of every month via zoom, “Mindfulness
children. Public health actions, such as social distancing,
Mondays”, which is there to help, and you don’t even have
are necessary to reduce the spread of COVID-19, but they
to leave your house or office. The next meeting is August 9
can make us feel isolated and lonely and can increase stress
at 6:00 PM via Zoom. They also have a career transitioning
and anxiety. Learning to cope with stress in a healthy way
will make you, the people you care about, and those around support group which meets the first Tuesday of every
month, with the next meeting being Tuesday, August 3
you become more resilient.
at 6:00 PM via Zoom, which is a brilliant resource for
Stress can cause the following:
attorneys who have lost their job in the pandemic, or for
Feelings of fear, anger, sadness, worry, numbness, or
any other reason.
frustration
Lastly, LAP has just announced the Annual Recovery
Changes in appetite, energy, desires, and interests
Retreat will be held in person in the weekend of September
Difficulty concentrating and making decisions
17th. You can go to their website https://www.nassaubar.
Difficulty sleeping or nightmares
org/lawyer-assistance-program-3/ to check out all their
Physical reactions, such as headaches, body pains,
programs and services.
stomach problems, and skin rashes
You are not alone in this. Many of our members have
Worsening of chronic health problems
taken advantage of this outstanding program. It is an
Worsening of mental health conditions
Increased use of tobacco, alcohol, and other substances
indispensable part of the Nassau County Bar Association
I know some of us feel we cannot give time to such issues and is there for all of us to use. Beth is available, whether it
because we need to stay strong for our families and loved
is an emergency, or you just need someone to talk to. Reach
ones, have a firm and/or clients that you need to give all
out to Beth at (516) 512-2618 or (888) 408-6662.
your time to, or are just too afraid to ask for help. However,
I know this is a difficult time for us all. Some of us
know that you do not have to suffer through this alone. The are happy just to get out of the house. Others are still
Nassau County Bar Association is here to help.
concerned about what is out there. None of us are without
Did you know the NCBA is the only local Bar Association fears as to what is coming next. You do not have to let
in the entire state with its own, on staff, licensed
these anxieties dictate your life. You do not need to deal
mental health professional? Beth Eckhardt with these fears alone. The NCBA, though the Lawyer
LCSW, PhD. is the Director of our Assistance Program, is here, and equipped, to help.
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FOCUS:
MINI SERIES REVIEW

Cynthia A. Augello

I

f potential viewers are interested
in learning more about David
Berkowitz or the “Son of Sam”
killings, then Sons of Sam: A Descent into
Darkness, a limited series streaming
on Netflix, may not be for them. If,
however, viewers wish to learn more
about Maury Terry, the “slightly”
obsessed journalist who studied the Son
of Sam killings and David Berkowitz
for over thirty years, this series may still
might not scratch that particular itch.

Background
The “Son of Sam” spree captivated
the world in the late 1970s. The chase
for the killer was legendary, it made
household names of investigators and
district attorneys, and careers and
reputations were assured by it. All of
New York City was obsessed with every
detail.
David Berkowitz would plead guilty
to eight shootings in 1977, and the case
was closed. No one else was charged
with any crimes related to any of the
other Son of Sam shootings. The
arrest and conviction of Berkowitz
made people believe it was safe to
go back out on the streets. And they
were—a notable fact not addressed in
the Netflix series.
The Berkowitz case is responsible for
creating the Son of Sam law, which says
no criminal can profit from the publicity
of their crimes. The state can take any
money earned and donate it to the
victim’s families.1
In the film’s opening scene, there is
a shot of three beaten-up file boxes.
Director Joshua Zeman says, “In the
summer of 2017, I received three boxes
from an investigative journalist named
Maury Terry.”

Beginnings of the Rabbit Hole
The series takes its viewers on a path
led by investigative journalist Maury
Terry (whose words are voiced by actor
Paul Giamatti). It was his belief that the
murders, for which David Berkowitz
confessed and was convicted, have
their roots in a grander conspiracy. A
conspiracy rooted in a satanic cult with
possible ties to other murders and even
to the Manson family.
The story is not as much about the
year in which New York was terrorized
by the Son of Sam, as much as it is
about the dark places Terry went in
order to investigate who actually did
the shootings and the mental toll his
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Sons of Sam: A Descent into Darkness—
A Review
inquiries took on him. Few conspiracy
theories are as compelling as the people
obsessed enough to believe them.
Despite the NYPD and the city’s then
mayor, Abraham Beame, declaring the
case closed after Berkowitz’s arrest,
Terry suspected that there were others
involved who had not been arrested,
let alone acknowledged. He decided
to investigate on his own. Terry was
troubled by certain aspects of the
original investigation.
Specifically, there were apparent
disparities between the composite
sketches of the shooter by eyewitnesses,
and the appearance of Berkowitz
himself. His investigation led him to
John Wheat Carr, the son of a man
named Sam Carr; the Carrs were
neighbors of Berkowitz in Yonkers.
Terry believes that John resembled one
of the composites.

Satanic Cults and
the Son of Sam Killings
In addition to noting that the man
in question was, literally, a son of Sam,
Terry found plausible references to Carr
in one of Berkowitz’s letters. He also
discovered a local, violent satanic cult
in which both Carr and Berkowitz had
been involved. Then, in 1978, Terry
learned that Carr had recently died of a
gunshot wound in North Dakota.
Terry began to publish his research
in every forum that would have it, and
it grew even stranger. Upon returning
to his New York home from a reporting
trip in North Dakota (where Carr had
died), he learned that Carr’s brother
Michael died in New York in a car
accident, in which he appeared to have
been intentionally run off the road.
From there, Terry gradually
accumulated a mountain of
circumstantial evidence connected to
various evils—the Process Church of
Final Judgment, Charles Manson—and
a conviction that the New York Police
Department did not do its due diligence.
The Queens District Attorney, John
Santucci, intended to reopen the
case, but the NYPD strongly opposed
him doing so. The police publicly
denounced both Terry and Santucci.
Terry nonetheless persisted and became
increasingly obsessed with the case. He
corresponded with Berkowitz, who gave
him an apparent tip on the 1974 killing
of a woman at Stanford University.
Terry believed that he had found
evidence of a wide-scale cult that was
involved in the Son of Sam attacks as
well as other, seemingly unrelated ones.
He believed that the last of the attacks
had been committed in order to make
a snuff film and that two apparently
unrelated murders, in 1981, bore the
marks of the cult’s search for that film.

In the Rabbit Hole
Terry published his findings in a book,
The Ultimate Evil. Yet, the tabloid nature

of his discoveries, and the solid wall of
law enforcement and political figures
resistant to reopening the case, pushed
Terry out of the limelight. He went
deeper into what his friends called a
“rabbit hole.”
Sadly, this intrepid journalist isn’t even
the smartest guy in the room. Ironically,
it is the self-professed and convicted
serial killer. If Berkowitz acted alone,
he has defenders fighting the police
narrative, the press narrative, and the
public’s fear. If Berkowitz did act on
orders of a satanic cult or otherwise, he
has managed to keep himself alive while
those who supposedly commanded his
actions wound up dead.
Ultimately, we are left to believe that
Terry had only two goals. He wanted
the police to apologize, and he wanted
to make sure the victims knew who shot
them. Berkowitz knew far in advance
Terry would not be able to claim victory
on either count.
“Maury, the public will never, ever
truly believe you, no matter how well
your evidence is presented,” Berkowitz
tells Terry at the end of their first
meeting. And it was true—no matter
how much evidence Terry compiled, he
was not taken seriously.
If anything, the series seems only to

find its focus during the last hour of the
four-hour ordeal. After a run through of
Terry’s myriad unproven theories, the
director tells the story of Terry’s physical
decline as he was consumed with trying
to crack the case and prove his theories.
At the end, the director himself offers
this statement as a voice over: “At times,
the world is a dark and rudderless place, and
good and evil do exist, but only inside the hearts
and minds of us all.”

Hits and Misses
Terry’s initial investigation is wellresearched and investigated. The
evidence strongly suggests Berkowitz
did not act alone. The segments where
Terry puts together all the pieces could
have been longer. Numerous esoteric
clues fly by so fast; the viewer does not
get the chance to explore the spidery
See SONS OF SAM, Page 23
Cynthia A. Augello is the
Principal of the Law
Offices of Cynthia A.
Augello, PC handling
primarily matters
involving defense of
employment law litigation
and general commercial
litigation. She is also the
Vice-Chair of the Nassau
County Bar Association
Publications Committee.
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FOCUS: ADVERTISING
FOR ATTORNEYS

Mitchell T. Borkowsky

E

ngaging on social media
platforms such as Facebook and
LinkedIn remains an evolving
area rife with ethical implications for
attorneys. The question often arises as
to whether your profile and content on
such social media platforms constitute
attorney advertising under the New
York Rules of Professional Conduct
(“RPC”).1 If social media profiles and
content are deemed to be advertising,
then it follows that they must comply
with Rule 7.1, which sets forth a laundry
list of advertising “dos and don’ts” too
voluminous to catalogue here.2
Among other things, Rule 7.1
dictates the kind of content that can
be included in an advertisement,
requires the disclaimer “Attorney
Advertising” to be conspicuously
displayed in advertisements (unless
the communication is one of a few

Social Media and Attorney Advertising
delineated exceptions)3 and sets forth
requirements for retention of copies of
advertisements.4
Most importantly, however, is the first
tenet of the advertising rules, which
proscribes the use or dissemination
of “false, deceptive or misleading”
statements or claims.5 A statement or
claim can be false or misleading if it
contains a material misrepresentation
of fact or law or “omits a fact necessary
to make the statement considered as a
whole not materially misleading.”6 This
prohibition against dishonest conduct is
not unique to the advertising rules and
permeates the entirety of the Rules of
Professional Conduct.7 The manners
in which attorneys can unwittingly run
afoul of this precept in their advertising
are limitless, and often comical. By way
of example, a firm in another state was
privately sanctioned for claiming in an
advertisement that it had over 40 years’
experience helping clients when none
of the attorneys in the firm had even
been admitted to practice anywhere
near that length of time. For purposes
of this article, it is assumed that any
contemplated communications are not
false, deceptive, or misleading.

Inconsistent Perspectives
The debate over whether social
media profiles and content constitute

attorney advertising has not been
definitively resolved.
In 2015, the Professional Ethics
Committees of the New York County
Lawyer’s Association (“NYCLA”) and
the Association of the Bar of the City of
New York (“NYC Bar”) grappled with
the issue and came up with two opinions
that were not consistent.8 In its Ethics
Opinion 748, the NYCLA Committee
concluded that “A LinkedIn profile
that contains only one’s education and
current and past employment does
not constitute Attorney Advertising.”
However, the Committee stated,
“If an attorney chooses to include
information such as practice areas, skills,
endorsements, or recommendations, the
attorney must treat his or her LinkedIn
profile as attorney advertising and
include appropriate disclaimers pursuant
to Rule 7.1.”
The NYC Bar Committee, however,
in its Formal Ethics Opinion 2015-7,
felt that in light of the myriad reasons
attorneys engage in social media
activities, more was needed before a
LinkedIn profile should be deemed
an advertisement. According to that
Committee, the mere listing of skills,
practice areas, and even endorsements
in your LinkedIn profile does not, in
and of itself, transform a social media
profile into an advertisement under Rule

7.1. Instead, the NYC Bar’s Committee
opined that determining whether a
social media profile constituted attorney
advertising required an analysis of the
elements of the RPC’s definition of
“advertisement.”
The RPC defines an advertisement as
“any public or private communication
made by or on behalf of a lawyer
or law firm about that lawyer or law
firm’s services, the primary purpose
of which is for the retention of the
lawyer or law firm. It does not include
communications to existing clients or
other lawyers.”9
As such, the NYC Bar Committee
See SOCIAL MEDIA, Page 23
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OCA-registered attorneys in Nassau County.

Don't get pre-empted!
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ccardona@nassaubar.org or (516) 747-4070 to volunteer.

Nassau Lawyer
FOCUS:
MOVIE REVIEW

Ira S. Slavit
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he United States vs. Billie Holiday
premiered on Hulu this past
February. The film dramatically
recounts the government’s unrelenting
campaign to use the law to harass jazz
singer Billie Holiday and force her
to stop singing “Strange Fruit.” The
United States vs. Billie Holiday is also the
name of the case in which Holiday was
prosecuted in the Eastern District of
Pennsylvania for possession of opium,
part of the government’s campaign
against her.
“Strange Fruit” was Holiday’s biggest
selling record. In 1999, Time magazine
named it the song of the century.1
In 2002, the song was selected for
preservation by the Library of Congress
in the National Recording Registry.2 It is
included in the “Songs of the Century”
list of the Recording Industry of
America and the National Endowment
for the Arts.3 “Strange Fruit” was
inducted into the Grammy Hall of Fame
in 1978.4
“Strange Fruit” was also Billie
Holiday’s most controversial song. The
song is a horrifying description of a
lynching, its words and imagery likening
victims to fruit hanging on a tree. It
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The United States vs. Billie Holiday—The
Government’s Crusade Against Billie
Holiday and “Strange Fruit”
sears it into one’s mind.
The movie was directed by Lee
Daniels from a script written by
playwright Suzan-Lori Parks. It is based
on a chapter from Johann Hari’s New
York Times best-selling book “Chasing
The Scream: The First and Last Days of The
War on Drugs.” The author details how
the U.S. Treasury Department’s Federal
Bureau of Narcotics targeted Holiday
over “Strange Fruit.”
As might be imagined, although
many people who heard “Strange
Fruit” were enthralled by the song,
others were outraged. Elements of
society had already considered jazz
music to be the devil’s work. Many did
not like attention being called to Black
Americans being lynched.
The FBI and the Federal Narcotics
Bureau, a precursor to the Drug
Enforcement Administration, feared that
the song would encourage protests and
warned Holiday to stop performing it.
She refused. To the contrary, she made
her performances of “Strange Fruit”
even more powerful by instructing the
wait staff to stop all service before she
began singing it.
Holiday would then sing “Strange
Fruit” as her last song of the night, and
not perform an encore. When some
promoters ordered her not to sing it,
she added a clause to her contract
guaranteeing she could sing the song as
part of the engagement’s repertoire.
The movie tells its story through three
main characters: Ms. Holiday (played
by Andra Day), Harry J. Anslinger

Holiday would then sing “Strange Fruit” as her last
song of the night, and not perform an encore. When
some promoters ordered her not to sing it, she added
a clause to her contract guaranteeing she could sing
the song as part of the engagement’s repertoire.
was initially written as a poem entitled
“Bitter Fruit” by Abel Meeropol (under
the pseudonym Lewis Allen). Meeropol
was a Jewish teacher at DeWitt Clinton
High School in the Bronx. He was
inspired to write the poem, later
transposed into the song, when he came
across a grotesque photograph of a
double lynching.
Holiday first performed “Strange
Fruit” in 1939 at Café Society, New
York City’s first racially integrated
nightclub that called itself “The Wrong
Place for the Right People.” This
was sixteen years before Rosa Parks
refused to give up her seat on a bus in
Montgomery, Alabama. “Strange Fruit”
was recognized as “the first significant
protest in words and music, the first
unmuted cry against racism” and “a
declaration of war...the beginning of
the civil rights movement.”5 Hearing
Holiday sing “Strange Fruit” just once,
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(Garrett Hedlund) and Jimmy Fletcher
(Trevonte Rhodes). Anslinger was
Holiday’s chief antagonist. He was
the first Commissioner of the Federal
Narcotics Bureau and widely known to
be an extreme racist. Jimmy Fletcher,
one of the first Black federal agents,
was assigned by Anslinger to infiltrate
Holiday’s inner circle to track her so she
could be prosecuted.
Anslinger knew that no law could
prevent Holiday from singing “Strange
Fruit,” but he also knew that Holiday
was a heroin user and could prosecute
Holiday under the drug laws in the
hope of intimidating her. On May 27,
1947, prior to Holiday’s performance
at the Earle Theater in Philadelphia,
Anslinger warned her not to sing
“Strange Fruit.” During the show
federal agents were conspicuously
stationed in the theater. When she
began to sing “Strange Fruit,” the

agents moved in and stopped the show.
Soon thereafter Holiday was arrested
on drug charges. The drug charges
resulted in a jail sentence of one year
and one day. Upon her release, she was
denied a New York City Cabaret Card,
which prevented her from performing
anywhere alcohol was served, meaning
all jazz clubs in the city. (This did not
prevent her from performing a sold-out
show at Carnegie Hall.) She was charged
a second time with drug possession, but
she was acquitted after trial.
The movie chronicles the intensity
of the government’s campaign against
Holiday, giving added force to its main
points—that “Strange Fruit” was, and
remains, a historically significant protest
to still-present structural racism and
that Billie Holiday exhibited incredible
strength and courage by continuing
to perform the song in the face of the
government’s crusade.
Holiday’s fortitude can be attributed
to two factors. One is that she was aware
of the political significance of the song
and felt an obligation to keep America’s
focus on the devastating impact of
systemic racism as manifested by
lynching. The other is more personal—
to remind herself that her father died
when he was thirty-nine when he was
refused admission to a “whites only”
hospital in Texas.
The unrelenting nature of Anslinger’s
pursuit of Holiday continued to her
dying days, when she was confined to
Metropolitan Hospital for cirrhosis of
the liver. Heroin was planted in her
hospital room and she was arrested.
In the movie, the camera dramatically
zooms in on one of her ankles
handcuffed to her hospital bed as she
lay dying.
Anslinger comes to her hospital
room with a tape recorder expecting a
confession. When Anslinger asks her
why she won’t cooperate, she replies,
“You think I’m going to stop singing that
song? Your grandkids will be singing
‘Strange Fruit.’” She died in the hospital
on July 17, 1959. She was 44 years old.
The United States vs. Billie Holiday is
worth watching just for Andra Day’s
tour de force performance as Billie
Holiday. Ms. Day’s stage name was
derived from Billie Holiday’s. Her
performance earned her a Golden
Globe for Best Actress—Motion Picture
Drama and an Oscar nomination for
Best Actress. These accomplishments are
all the more impressive considering this
was her professional acting debut.
Ms. Day’s bona fide vocal talent
was already well-established. She
was nominated for two Grammy
Awards in 2016. In taking on the role,
she thoroughly immersed herself
in Holiday’s character and singing
style. She captures the uniqueness
and unpredictability of Holiday’s

mesmerizing musical phrasing, leaving
the listener hanging on every syllable of
every word. In the movie, Day performs
such Holiday classics as “All of Me,”
“Ain’t Nobody’s Business,” “Lady Sings
the Blues,” and “Lover Man.”
The highpoint of Ms. Day’s singing
comes about three-quarters into the
movie. She walks onto the stage of a
theater that is completely silent and dark,
except for a lone spotlight shining down
on her. She stands at the microphone,
staring directly into the camera. A
pregnant pause. Then, acapella at first,
Ms. Day sings “Strange Fruit”:
Southern trees bear a strange
fruit,
Blood on the leaves and blood at
the root,
Black body swinging in the
Southern breeze,
Strange fruit hanging from the
poplar trees.
Pastoral scene of the gallant
South,
The bulging eyes and the twisted
mouth,
Scent of magnolia sweet and
fresh,
And the sudden smell of burning
flesh!
Here is a fruit for the crows to
pluck,
For the rain to gather, for the
wind to suck,
For the sun to rot, for a tree to
drop,
Here is a strange and bitter crop.
The United States vs. Billie Holiday does
not sugarcoat her addiction to heroin
nor her abusive relationships with men.
There are graphic scenes of violence
and of Ms. Day shooting heroin. But
the movie seems intent on not making
Holiday’s drug use a focal point, instead
including it to give context. The point
being that in spite of her character flaws,
when it came to “Strange Fruit” and all
the song stands for, Holiday was resilient
and tenacious.
Some critics complained that the
movie makes excessive use of dramatic
license and strays too far from the truth.
Research indicates that this complaint is
in many respects valid. That does not,
however, detract from the points the
movie tries to make and is no reason to
pass on viewing it.
See BILLIE HOLIDAY , Page 21
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FOCUS:
TAX LAW

Karen Tenenbaum and Marisa Friedrich

A

familiar story, heard over and
over again during this past year,
involves people who used to live
and work in New York but moved out
of state once the pandemic hit. The
decision to move out of state was made
easier as many employers allowed or
required employees to telecommute.
Similarly, nonresidents of New York
State who physically commuted to New
York pre-COVID could now avoid
entering the state to work due to the
increased availability of telecommuting.
At tax time, the questions to ask are (1)
whether any tax is owed and payable
to the state of New York; and (2) if so,
how much?

New York State Taxation of Telecommuters
acted to establish a bona fide employer
office at the taxpayer’s telecommuting
location, the taxpayer will not have a tax
obligation to New York State from wages
earned while working from the bona
fide office.1 Under the law, the question
becomes what constitutes a bona fide
employer office?
New York State outlines several factors
to provide some clarity. A taxpayer
must prove the existence of either (i) the
primary factor or, in the alternative, (ii)
four of the six secondary factors and
three of the ten tertiary or other, factors.
Most taxpayers will not fall under the
primary factor and instead must resort
to a combination of secondary and
other tertiary factors to avoid taxation.

Primary, Secondary, and
Tertiary Factors Explained
The primary factor in determining
whether a location is a bona fide
employer office is whether the home
office contains or is near specialized
facilities. If the employee has duties
that require special equipment or
facilities that cannot be performed at the
employer’s place of business, but such

Due to the increased financial pressures that
have accompanied this pandemic, New York State
taxpayer residency and telecommuting-related
audits will most likely increase significantly.
Residency rules are complicated, and auditors will
look at multiple factors in making their assessment,
making it important for taxpayers to consult with an
experienced tax professional.
New York’s Telecommuting Rules
Taxpayers who live and work in
different states may be subject to
taxation in more than one state. For
taxpayers who physically commute from
one state to another, it is clear in which
state they are “working.” How taxpayers
will be taxed on wages earned depends
on the rules of the state(s) where the
taxpayer resides and works.
While this is not a new issue, the
rise in telecommuting due to COVID19 has raised new questions and novel
complications for many taxpayers.
Various factors affect the determination
of whether taxpayers are considered
to have worked “in-state” and thus are
subject to taxation for wages earned.
In New York, if a taxpayer is
a nonresident but their primary
business office is located in New York,
telecommuting days are still considered
“days worked in the state.” Accordingly,
the taxpayer will continue to owe New
York State income tax on that income
even though the taxpayer was physically
working outside of New York.
However, if the employer specifically

facilities are available near the taxpayer’s
home, the home will qualify as a bona
fide employer office.
The primary factor is usually clearcut. For example, an employee who
must visit a racetrack to test automobiles
or work in a laboratory located near
certain samples would certainly qualify.
The secondary factors, by contrast, may
appear straightforward, but they can be
complex.
Secondary factors that are considered
include the following:
1. The home office is a requirement or
condition of employment.
2. The employer has a bona fide
business purpose for the employee’s
home office location.
3. The employee performs some
of the core duties of his or her
employment at the home office.
4. The employee meets or deals with
clients, patients, or customers on a
regular and continuous basis at the
home office.
5. The employer does not provide
the employee with a designated
office space or other regular work

accommodations at one of its
regular places of business.
6. The employer reimburses expenses
for the home office.
Please note that four of these six
factors must be satisfied in order to avoid
New York State tax liability.
The home office requirement above
may seem employee-friendly, especially
during COVID-19 since employers
were mandating that employees work
from home. However, it is not enough
that employees are required to work
from home because they could also
technically work from anywhere. The
real issue is whether the employee must
work from a certain geographic location.
When conducting an audit, New York
State will look to find any reason to
consider the taxpayer to be assigned to
a New York work location. Therefore,
it is essential for taxpayers to maintain
documentation showing that their work
location must be in their home state and
that they have consistently worked from
that location.
The secondary factor of meeting
or dealing with others regularly and
continuously from a home office also
appears very taxpayer friendly on its face.
Most employees are all too familiar with
Zoom meetings with both co-workers
and clients from their home office over
the past year. Unfortunately, virtual
meetings do not satisfy this factor.2
Taxpayers must also show three out
of ten tertiary or other factors. These
include showing that the employee uses
a separate phone line and office space
solely for business purposes; inventory
or business records are stored in the
home office; or the home office location
is listed on the business letterhead or in
advertising materials, among others.
The difficulty in establishing the
secondary and tertiary factors means
that it is likely that many employees
who were merely telecommuting from
another state during the pandemic will
be considered as working from New
York for tax purposes. As a result, they
will be required to pay New York State
income tax for tax year 2020.

New York Residency Issues
Another twist for taxpayers who
relocated out of New York due to
the pandemic involves whether they
changed their residency for tax purposes.
For instance, let’s take a common fact
pattern: a couple lived in an apartment
in New York City and worked in the city
as well. In March 2020, they decided to
leave the city and telecommute to work
from a residence in New Jersey due to
COVID.
In November 2020, the apartment
lease in the city expired and they
decided not to renew. They continued
to telecommute from their New Jersey
residence. Several questions are raised
as a result: Where should they be taxed?
Did they change their domicile to New
Jersey? If so, when did the change of

domicile occur?
Generally, if the couple’s intent was
to leave New York permanently and
change domicile to another state, then
they are no longer considered New
York State residents for tax purposes.
However, as a non-resident (or part-year
resident) telecommuter, it is important
to note that the taxpayer may still owe
taxes to New York on wages earned in
New York. Some states may offer credits
for taxes paid to New York State.
Importantly, auditors for New York
State will be looking closely at those
who changed their residency during
COVID to check whether or not the
move was permanent.3 Taxpayers who
subsequently move back to New York or
engage in other activities in New York
may be adjudged to have only made
a temporary move out of state. If this
is so, they will be deemed New York
residents throughout the entire period
and all income, wherever earned, would
be subject to taxation by New York.

Conclusion
Due to the increased financial
pressures that have accompanied this
pandemic, New York State taxpayer
residency and telecommutingrelated audits will most likely increase
significantly. Residency rules are
complicated, and auditors will look
at multiple factors in making their
assessment, making it important for
taxpayers to consult with an experienced
tax professional.
Attorneys should be prepared to
advise clients about how tax laws apply
to their situation, not only to reduce
audit risk, but also minimize the extent
and scope of any audit that does occur.
1. Frequently Asked Questions about Filing
Requirements, Residency, and Telecommuting for
New York State Personal Income Tax, October 19,
2020. https://www.tax.ny.gov/pit/file/nonresidentfaqs.htm#telecommuting.
2. Id.
3. Will COVID-19 Affect Your Clients’ New York
State Tax Residency?,” by Karen Tenenbaum,
Esq. and Marisa Friedrich, Esq., Nassau Lawyer,
December 2020.
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Christopher J. DelliCarpini

W

hat makes physicians less
likely to order cancer
screenings in the afternoon?
What makes judges sentence more
harshly the day after the local football
team loses? Noise, “unwanted
variability in judgments that should
ideally be identical,” affects all
human judgments—from sentencing
decisions to insurance premiums, from
employee evaluations to corporate
acquisitions, from medical diagnoses
to asylum rulings. And not only are we
humans terrible at recognizing noise,
but we may reflexively defend it as a
“judgment call.”
Eliminating noise may be impossible,
but once we identify it, we can at least
consider concrete steps to minimize its
influence. The authors of Noise have
explained the origins of noise, identified
it in a broad spectrum of human
judgments, and offered an arsenal of
options for minimizing the problem of
noise—if we can admit that it exists.

What Is Noise, and Why?
The principal concern of Noise is
judgments, which can be predictive—
diagnosing a patient—or evaluative—
sentencing a convicted defendant. For
both kinds of judgments, Noise presents
significant problems. If a patient’s
diagnosis depends on which radiologist
reads the films, then the consequences
could be grave. If a defendant’s sentence
depends on the judge randomly assigned
to the case, then our system of justice is
not as just as we like to think.
Noise is one element of error in
judgment, the other being bias—but we
can improve our judgments by attacking
either. Bias is a systemic error; your
shots are all off-target, as it were, but
in the same direction. Noise, however,
scatters your shots. We may be more
sensitive to bias, but reducing noise or
bias will reduce the amount of error
equally—which, as everyone knows, the
mathematician Carl Friedrich Gauss
proved in 1795 with his formula for
mean squared error (MSE).
Noise comes from many sources,
none of them relevant to the decision at
hand. Level noise is unwanted variability
among decision-makers, like the
discrepancies in sentences handed out
by different judges. Pattern noise is the
variability in an individual’s decisions,
consisting of stable pattern noise and
occasional noise; a “hanging judge”
might sentence a particular kind of

July/August 2021

9

Noise: A Flaw In Human Judgment
by Daniel Kahneman, Olivier Sibony,
and Cass R. Sunstein
crime more leniently, or might just be in
a good mood the morning of sentencing
a particular defendant.
The psychological mechanisms that
create noise are varied and subtle. A
common one is substitution, where we
answer a complex question by answering
a simple one instead. We make this error
when we conclude that plane crashes are
more frequent simply because we just
saw a news piece about a plane crash.
Another common error is conclusion
bias, where we begin our judgment
process already inclined toward an
outcome. Trial lawyers may be familiar
with the phenomenon of excessive
coherence, where decision-makers form
a conclusion from the first evidence that
they receive and resist changing their
minds as they receive further evidence.
Institutional processes can make
individual judgments noisier. Grading
matters little if the graders lack
consensus on the scale, on what
performance earns which grade.
Predictions about whether a new hire
will succeed mean little without a
baseline for success among the class of
candidates. Valuations are less helpful
without a concrete basis for comparison.
Groups can add even more unwanted
variability. Initial reactions may
push your own opinions in the same
direction—or the opposite, depending
on your feelings about whoever made
those initial reactions. The promising
discovery is that there is a “wisdom of
the crowds,” but only as far as everyone
in the crowd has made their judgments
independently.

should be determined by a jury beyond
a reasonable doubt.1 Sure enough, once
the guidelines became merely advisory,
disparities in sentencing increased
between Black and white defendants,
those sentenced by male vs. female
judges, and even those sentenced by
Democratic rather than Republican
appointees.
You can find noise wherever you
look—and where you might least expect
it. The problem of noise is well known
in radiology and pathology, where
judgments can be verified by having
others examine the films or slides. But
the quote for an insurance premium or
valuation of a claim can also be affected
by which underwriter or adjuster is
randomly assigned the case.
Hiring decisions, no matter how many
rounds of informal interviews, offer
no reliable indication of an employee’s
long-term success. The pundits we listen
to on sports radio and news programs
are no more accurate in their predictions
than “a dart-throwing chimpanzee.”
Even FBI fingerprint analysis can hinge
on the particular analyst or what they
know about the case, sometimes with
severe consequences for a defendant

later exculpated.
The most startling discussion in
the book relates the authors’ studies
of how juries determine punitive
damages. Running volunteers through
hypotheticals, they found that outrage
was determined by the defendant’s
conduct, rather than the harm suffered
by the plaintiff. When it came to
punitive intent—how severely the
defendant deserved to be punished—the
harm caused was a significant factor.
When it came to putting a dollar
value on that punitive intent, however,
the decisions were the noisiest; the
awards were all over the place. The
problem, the authors found, was that
the “jurors” had no exemplar, no
similar punitive damages award against
See NOISE, Page 24
Christopher J. DelliCarpini
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Where Is Noise,
and How Do We Know?
We can understand noise without
admitting that it infects our own
judgments, but Noise is most gripping
when it recounts documented instances
of noise wherever humans make
judgments.
The book leads with the famous
work of law professor and federal judge
Marvin Frankel, who uncovered the
disturbing discrepancy in sentencing by
judges of similar defendants for similar
crimes. Admittedly using anecdotes
rather than statistics, Judge Frankel
found that “the same defendant in the
same case could get widely different
sentences depending on which judge got
the case.”
To end these “arbitrary cruelties,”
Judge Frankel worked for passage of the
Sentencing Reform Act of 1984, which
led to federal sentencing guidelines that
reduced noise by structuring judges’
sentencing decisions. The United States
Supreme Court, however, in 2005
declared the guidelines violated the
Sixth Amendment to the extent that
they were mandatory, because they
required a judge to determine facts that
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He has represented individual and corporate clients
in hundreds of tax cases, both large and small,
over the past 30 years against the IRS and New York
State Department of Taxation and Finance.

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500
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FOCUS:
RETAINER AGREEMENTS

Tom Foley and Chris McDonough

R

etainer agreements are
an essential component
in representing a client.
Unfortunately, some lawyers fail to grasp a
retainer’s importance beyond a means to
sign up a client and receive a fee. In fact,
if utilized properly, well drafted written
retainer letters or agreements can be the
best defense against client dissatisfaction,
complaints, and fee disputes.

Positive Protections of a Retainer
A written retainer, tailored to the
case at hand provides many positive
protections. By defining the scope
and limits of your representation, you
eliminate confusion while creating
dispositive evidence against potential
grievances and malpractice claims made
by clients who erroneously believe or
falsely claim that you did not fulfill your
obligations to them.

Retainers—Your Best Defense
Regardless of whether they
act intentionally or through
misunderstanding of the actual extent of
the attorney/client relationship, clients
who think you have abandoned them
or failed to perform some service may
bring a complaint or action. In the case
of a grievance, the burden is on you to
disprove the allegations made. Having
a well-drafted retainer will allow you to
quickly refute such claims successfully
and without the stress and anxiety that
goes along with any type of complaint.

Defining Your Fee
Equally important is the fact that a
good retainer agreement will define
exactly what, when, and how you will
receive your legal fee. We all know of
instances where clients either refuse to
pay, or seek a refund, based on their
belief that you either did not perform
as required or that they recall the fee
agreement differently than you. Under
the rules of Part 137 arbitration (Fee
Dispute Resolution Program), once a
client raises a concern over fees you
must provide them with the means
to challenge your fee. This puts the
decision on how much you get paid in
the hands of an arbitrator and could
result in you losing some or all your
fee. Once again, a detailed retainer
agreement will provide you with

Need to place a Public Notice ad
in Nassau or Suffolk counties?
Our weekly rates start at 39.5 cents per line!
Please be advised that effective immediately the deadline for
submissions will be at 12:00pm on Monday for Friday editions.

If you have any questions please call Robin Burgio
631.737.1700 or email publicnotice@libn.com

evidence of the actual fee agreement
and help avoid having to appear and
gamble on an arbitrator’s decision.

Rules on Retainer Agreements
The rules requiring written retainers
in New York vary depending on the
nature of the representation.
22 NYCRR §1215 is the general
written letter of engagement rule.
The rule requires a written letter of
engagement or retainer agreement in
any matter for which a lawyer charges or
collects a fee that is expected at the time
of representation to be $3000 or greater.
The letter must explain the scope of the
legal service to be provided, explain the
final legal fees, delineate expenses and
billing practices, and advise the client of
the right to fee arbitration.
In matrimonial matters, 22 NYCRR
§1400 applies to any lawyer who
“undertakes to represent a client in
a claim, action or proceeding, or
preliminary to the filing of a claim,
action or proceeding, in either Supreme
Court or Family Court, or in any court
of appellate jurisdiction, for divorce,
separation, annulment, custody, visitation,
maintenance, child support, or alimony,
or to enforce or modify a judgment or
order in connection with any such claims,
actions or proceedings.” In every such
representation, undertaken for a legal fee,
a written retainer agreement is mandated
regardless of amount.
The agreement must be signed
by the lawyer and the client. If the
action is in a Supreme Court, the
retainer must be filed with the court
along with the statement of net
worth, pursuant to §1400.3. The rule
requires specific clauses and contains
a specialized Statement of Client
Rights and responsibilities. Anyone
contemplating a matrimonial/family law
case must review Part 1400, as failure
to substantially comply can result in
sanction, grievance, or loss of fee.
Personal injury matters taken on
contingency also necessitate a written
retainer with specialized content
presented to the client promptly after
employment, pursuant to 22 NYCRR
§1201.5. The retainer must set forth
the method used to calculate the fee,
expenses to be deducted from the
recovery, whether expenses are deducted
before or after the contingent fee is
calculated, and which expenses the client
will remain responsible for regardless of
the outcome.
Contingent personal injury cases also
require a close out letter at conclusion
setting forth the outcome and the
distribution of any recovery, pursuant
to §1201.5(c). In addition to the retainer
with the client, form Retainer and
Closing Statements must be filed with
the Office of Court Administration
on all personal injury cases, under 22
NYCRR §691.20. The Retainer and
Closing Statements can now be filed
electronically with OCA.

Creating a Client Retention “System”
Creating and following systems is
central to the successful practice of law.
A system is simply the written steps
that you, and your staff, follow under
a variety of circumstances. It is highly
advisable to set up an intake system to
evaluate prospective clients. If you feel
that the prospect would be a good fit
with your firm, the retainer should be a
central focus of your intake process.
Initially, it is acceptable to have a
variety of retainer templates. These
templates were likely gathered from
past clients, or from colleagues. It is
important to note that a template must
be considered merely a starting point for
a proper retainer.
Keeping in mind that all cases are
different, you must review all retainers
before asking a prospective client to sign.
Make sure that you modify the template
to fit the case. You may consider using
one “master” retainer template that
has paragraphs applicable to all cases
that you handle. This is a very efficient
way to make sure that you consider all
aspects of the potential new case.
The paragraphs of the retainer should
include the following sections.

Client/Matter Details
Your retention letter should be very
specific as to who your client will be. For
example, if you are being retained by a
parent to represent a child in a personal
injury action, the parent is retaining you
in his/her position as the guardian, but
also in a derivative claim. Your retainer
should reflect that arrangement.
If you are being retained to represent
a minor on a criminal matter, it is
common for the parent or guardian
to pay your legal fee. However, the
person paying the fee often feels that by
paying the fee he/she has the right to
know about all aspects of the minor’s
case. The retainer agreement should
See RETAINERS, Page 22
Chris McDonough has
spent 33 years practicing
and educating exclusively in
the field of professional
ethics on both the
prosecution and defense
side. He has taught ethics
as an Adjunct Professor, as
a CLE instructor, and has
authored numerous pieces
on ethics for textbooks, law
reviews, the New York Law
Journal, the Nassau Lawyer
and other publications. He has been certified as an
expert on professional ethics and the practice of
law by various courts throughout New York State.
He can be reached at chris@foleygriffin.com.
Thomas J. Foley is a partner
at the law firm of Foley
Griffin, LLP., in Garden City.
Tom focuses his practice on
plaintiff’s personal injury
and attorney grievance
matters. He currently serves
as an adjunct professor at
St. John’s University School of
Law, is an elected director
at the Nassau County Bar
Association and is also a
former Dean of the Nassau
Academy of Law. He can be reached at
tom@foleygriffin.com..

Nassau Lawyer

Adam D’Antonio

eferred court proceedings and
limited office traffic during
the COVID-19 pandemic left
many solo and small firms struggling
for revenue and new business. If you’re
looking to revamp your practice or
expand your client base, now is the
time to consider NCBA’s Lawyer
Referral Information Service (LRIS).
LRIS is a client-referral service
exclusive to NCBA members. The

service connects potential clients
with participating attorneys in
relevant practice and geographic
areas. Referrals are generated on a
rotational basis after LRIS staff screens
potential clients. Once an introduction
is made, the attorney and potential
client consult. LRIS attorneys may
charge up to $50 for an initial halfhour consultation. If representation
is appropriate, the client and attorney
establish a separate retainer agreement
and proceed as usual.
If you’re looking to cut advertising
costs and expand your community
presence, LRIS may be the costeffective alternative you’ve been
searching for. To support the program’s
administration and NCBA, ten percent
of the legal fees for the specific matter
(excluding the first $1,000) is remitted

to LRIS. For example, a successful
referral resulting in a $1,500 legal fee
remits $50 to LRIS. The attorney gains
a new client—with potential future
referrals and goodwill—with a nominal
contribution back to NCBA.
It’s simple, effective, and timetested. NCBA President Greg Lisi is a
20-year participant. “Over the years I
gained new clients, some quite large,
through LRIS. The investment is
small compared to the amount of new
business you can get. I recommend all
members looking for more business
join Lawyer Referral,” he said.
“Now is a great time to consider
joining LRIS. As incoming chair,
I’m excited to remind members of
the program. I’m also committed to
ensuring the program adapts to meet
changing practice areas and participant

needs,” says Adam D’Antonio.
Member suggestions and comments
are welcome as we move forward.
Annual LRIS membership runs from
January through December, but you
may join at any time. For a complete
list of practice areas, eligibility
requirements, FAQs, and application
form, please visit www.nassaubar.org
under the “Join the Lawyer Referral
Service Information Panel” tab.

YOU'RE INVITED!

NCBA BBQ AT THE BAR
Please bring a
non-perishable
food item to be
donated
to our food
drive!
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Looking to Grow Your Practice or Generate
New Business? NCBA Can Help

FOCUS: NCBA LAWYER
REFERRAL SERVICE
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THURSDAY, SEPTEMBER 9, 2021
at the Nassau County Bar Association
15th & West Streets, Mineola
5:30 PM to 7:30 PM

THERE IS NO CHARGE FOR THIS EVENT.
YOU MUST PRE-REGISTER.
To register, contact Special Events at
events@nassaubar.org or (516) 747-4070 ext. 1226.

Adam D’Antonio is a state
and federal litigator at
D’Antonio Law, PLLC in
Garden City. His practice
areas include elder law
and guardianships, trust
and estates, and
bankruptcy.
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NAL PROGRAM

Pre-registration is REQUIRED for all Academy programs. Go to n
CLE material, forms, and zoom link will be sent to p
All programs will be offered via

MEET NAL DEAN

TERRENCE L. TARVER
TARVER LAW FIRM, P.C.

Terrence L. Tarver was elected as Dean of the Nassau Academy of
Law for the 2021-22 membership year. Mr. Tarver is principal of
Tarver Law Firm, P.C., where he practices all types of plaintiffs’
personal injury litigation, including general negligence, medical
malpractice, nursing home negligence, and products liability. Mr.
Tarver handles all facets of these cases from inception through tria
and through the years, he has helped obtain millions of dollars in
results for his clients, including recent settlements of $495,000;
$500,000; $787,500; $900,000; and $3,250,000, and recent
verdicts of $600,000 and $4,000,000, some of which were feature
in the New York Law Journal and Verdict Search.

In 2019 and 2020, Mr. Tarver was recognized by Super Lawyers, and prior thereto, he was named to the Super
Lawyers Rising Star list from 2014 through 2018. Also, in 2019 and 2020, Mr. Tarver was recognized by The
National Trial Lawyers as a Top 100 Trial Attorney, and from 2014 to 2020, the organization listed him as a Top
40 Trial Attorney Under 40. From 2015 to the present, The National Academy of Personal Injury Attorneys has
named Mr. Tarver as a Top 10 Attorney Under 40. In 2018, he was selected and featured in the Who’s Who Top
Attorneys of North America and by The Lawyers of Distinction. In 2017 to the present, the National Associatio
of Distinguished Counsel selected Mr. Tarver as a member of the Nation’s Top One Percent. Also, in 2015, he
was elected a Fellow of the American Bar Foundation, and in 2016, he was elected a Fellow of the New York Ba
Foundation. Mr. Tarver is an active member of multiple bar associations, including the Nassau County Bar
Association and has served as past Co-Chair of the NCBA Young Lawyer’s Committee, past member of the
NCBA Board of Directors, and past Chair of the NCBA Plaintiff's Roundtable Committee, now known as the
Plaintiff’s Personal Injury Committee.

In addition, the following attorneys were elected to Nassau Academy leadership positions for the 2021-22
membership year: Associate Dean Susan Katz Richman, Past President of the Nassau County Bar Association
and Principal Court Attorney currently serving as Guardianship Compliance Referee for Nassau County;
Assistant Deans Michael E. Ratner of Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara, Wolf &
Carone LLP, Lake Success, and Gary Petropoulos of Catalano, Gallardo & Petropoulos LLP, Jericho; Secretary
Lauren Bristol, Kerley Walsh Matera & Cinquemani, PC, Seaford; Treasurer, Matthew V. Spero, Rivkin Radler
LLP, Uniondale; and Counsel, Christopher DelliCarpini, Sullivan Papain Block McGrath Coffinas & Cannavo, PC
Mineola.
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nassaubar.org and click on CALENDAR OF EVENTS to register.
pre-registered attendees 24 hours before program.
ZOOM unless otherwise noted.
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July 20, 2021
Dean's Hour: One Year In: Developments in COVID-19 Force
Majeure Litigation
With the NCBA Federal Courts Committee
Program sponsored by NCBA Corporate Partner Champion
Office Suites and Nota by M&T Bank
12:30-1:30PM
1 credit in professional practice
July 21, 2021
Dean's Hour: A Government of Laws and Not of Men: John
Adams and the Foundations of American Law (Law and
American Culture Lecture Series)
Program sponsored by NCBA Corporate Partner Champion
Office Suites and Nota by M&T Bank
12:30-1:30PM
1 credit in professional practice
August 4, 2021
Dean's Hour: More than Just Notorious: The Remarkable Ruth
Bader Ginsberg (Law and American Culture Lecture Series)
Program sponsored by NCBA Corporate Partner Champion
Office Suites and Nota by M&T Bank
12:30-1:30PM
1 credit in professional practice

The 2020-2021 Bar year is coming to an end on June 30,
2021. Please send in your CLE forms for this current
membership year AS SOON AS POSSIBLE to receive credit
to academy@nassaubar.org or fax to 516-747-4147.

July/August 2021
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Of Apes and Allegories and Adjudications

FOCUS: LAW AND
AMERICAN CULTURE

Rudy Carmenaty

Beware the beast man for he is the
devil’s pawn.
Alone among God’s primates he kills
for sport or lust or greed.
Yea he will murder his brother to
possess his brother’s land.
Let him not breed in great numbers
for he will make a desert of his
home and yours.
Shun him, drive him back into his
jungle liar for he is the harbinger
of death.
Sacred Scrolls,
Twenty-Ninth Scroll: Sixth Verse1

A

pop-culture phenomenon for
more than half-a-century, Planet
of the Apes (1968) is an epic
Swiftian satire. The movie depicts a
world where the evolutionary order has
been inverted.2 Homo-sapiens are no
longer the dominant species. The movie
is a cinematic parable that ingeniously
places humanity on trial.

The film is a product of its time. Only
a few years prior, the Cuban Missile
Crisis almost resulted in thermo-nuclear
catastrophe. The 1960s were marked
by political assassinations, civil unrest,
heightened racial tensions, and the war
in Vietnam.
The story reflects not only the social
dislocations of the Sixties, but asks
more lasting, existential questions about
the human condition. The audience is
presented a dystopian reality. Perhaps
the film’s most intriguing premise is that
of a clash of civilizations between man
and ape, from which man is clearly the
inferior primate.
Dr. Zaius: I see you’ve brought the
female of your species. I didn’t realize
that man could be monogamous.
Taylor: On this planet, it’s easy.3
The epitome of the “right stuff,”
Taylor (Charlton Heston) is an
astronaut who with his compatriots
find themselves on an uncharted
planet. Upon landing, they come across
primitive humans who are subjugated
by a race of intelligent apes.
The ape society Taylor encounters is
rigidly structured. Orangutans occupy
the upper-strata, holding positions of
authority in law, government, and the
clergy. Chimpanzees inhabit a middle-

LAW YOU SHOULD KNOW
On 90.3 FM WHPC
Hosted by Kenneth J. Landau, Esq.

Celebrating 30 Years!
For Voicestream or PODCAST go to www.NCCradio.org
Wednesday, July 28, 2021
The 12 Habits of Highly Effective Lawyers
at 3:00 PM
Wednesday, August 4, 2021
The Benefits of Adopting a Pet During COVID
at 3:00 PM
Wednesday, August 11, 2021
Preventing and Responding to Bullying in School
at 3:00 PM
Wednesday, August 18, 2021
Renting or Buying Commercial or Residential Real Estate After COVID
at 3:00 PM

FALL 2021 LINEUP
Choosing and Paying for the Best College
Techniques to Reduce Stress and Increase your Emotional Intelligence
Legal Issues and Alzheimers
Hearing and The Law

POPULAR PODCASTS INCLUDE
Tips for Improving Your Legal Writing, Coping with COVID,
Reducing Clutter at Home and in Your Office, Divorce During COVID,
Mating and Dating After 65, Negotiation Skills for Lawyers, and many more.

GUESTS WANTED
Contact us at lawyerkjl@aol.com if you would like to discuss an
interesting/important aspect of the law.

CLE OFFERED
*You can earn CLE by listening to broadcast, podcast (or purchasing CDs)
of these shows. Check with the Nassau Academy of Law for details.
Visit www.nassaubar.org or call (516) 747-4464.

rung consisting of professionals and
intellectuals. Gorillas comprise the
laborers and the military.
In this cosmology, humans are mute
savages. They are hunted, kept in cages,
and used for medical experiments.
Whereas Taylor was once at the top of
the social pecking order, he is now at the
bottom.
More than that, his very presence
is a mortal threat to any notion of
simian supremacy. Whatever its internal
inequities, the ape society is kept
together by its all-abiding belief in
man’s inferiority.
As the sole articulate human character,
it falls to Taylor to defend humanity as
a species. There is a rich irony in this.
Taylor is a misanthrope. He despises the
world he left behind seeking “something
better than man.” Unfortunately for
him, he finds it.
Dr. Zaius, the orangutan leader and
Taylor’s antagonist, has not the slightest
doubt about the superiority of his
civilization. Zaius holds two concurrent
positions within the ape hierarchy,
Minister of Science and Chief Defender
of the Faith. To him man is “a naturalborn killer.” Zaius serves to maintain
the established order.
Their theology proclaims that the
ape was created in the image of God,
any allusion to evolutionary theory
is heretical. By the same token, the
ape’s technology is rudimentary. It is
so on purpose. Theirs is a stagnant,
theocratic society where any deviation
from established norms is to be met with
brute force.
Dr. Honorious: Tell me why are all
apes created equal?
Taylor: Some apes, it seems, are
more equal than others.4
A high tribunal consisting of Zaius
and two prominent orangutans
will determine Taylor’s fate. The
prosecutor is yet another orangutan
Dr. Honorious, the Deputy Minister
of Justice. Taylor is defended by two
sympathetic chimpanzees: Dr. Zira, an
animal psychologist, and her fiancée Dr.
Cornelius, an archeologist.
Taylor is referred to only by his
surname, his military rank as an
astronaut has no bearing here.
Previously he was called “Bright Eyes,”
an affectionate sobriquet given him by
Zira. A telling moment comes when he
first affirms his identity by scribbling on
a note pad: “My Name is Taylor.”
Taylor is prevented from participating
in his own defense. At the outset, he is
told “be clever, be quiet.” As a non-ape,
Taylor has no rights under ape law. He
is to be disposed of and the proceeding
is designed to give the imprimatur of
legality to his preordained fate.5
Under cross-examination, Taylor
admits he knows nothing of the apes’
culture. This admission is taken as
proof that he cannot reason. Ipso facto,

he is neither intelligent nor worthy of
survival. That Taylor is humanity’s
spokesman and champion is also a
telling indication of the predisposition
of the filmmakers.
During the trial, Taylor learns that
Zaius had one of his fellow astronauts
lobotomized. Taylor pleads his case.
He is an intelligent being, not some
mere animal. To no avail, he affirms his
individuality: “You cut out his memory.
You took his identity. And that’s what
you want to do to me.”6
An emboldened Zira and Cornelius
then declare before the court that Taylor
is a missing link, the corroboration of
their evolutionary theories. It appears
the trial’s hidden purpose was to ferretout Zira and Cornelius as enemies of
the state. They are subsequently indicted
on charges of scientific heresy.
Dr. Zaius: I have always known about
man. From the evidence, I believe his
wisdom must walk hand in hand with
his idiocy. His emotions must rule his
brain. He must be a war-like creature
who gives battle to everything around
him, even himself.
Taylor: What evidence? There were
no weapons in that cave.
Dr. Zaius: The Forbidden Zone was
once a paradise. Your breed made a
desert of it ages ago.
Taylor: It still doesn’t give me the
why. A planet where apes evolved from
men? There’s got to be an answer.
Dr. Zaius: Don’t look for it, Taylor!
You may not like what you’ll ﬁnd.7
Zaius’ concerns are legitimate. More
than just upholding the status quo, he
was, in fact, protecting the planet from
annihilation. Privy to the secrets of
the past, he knows the ape arose from
the ashes of man’s downfall. Taylor
represents a clear and present danger.
Zaius rightfully fears the devastation
that Taylor’s kind once unleashed.
Perhaps that explains the retrograde
nature of the ape society. By keeping
their civilization in a rather primitive
state, it forestalls the day when the ape,
as man before him, is destroyed by his
own science.
Taylor is a character at odds with
himself. His arguments are at best a
hollow self-justification for his species.
A self-justification he ultimately cannot
sustain. Though an escapist fantasy,
See APES, Page 21
Rudy Carmenaty serves as
a Bureau Chief in the
Office of the Nassau
County Attorney, is the
Director of Legal Services
for the Nassau County
Department of Social
Services, and the
Language Access
Coordinator for the
Nassau County Executive.
He is also Co-Chair of the
NCBA Publications
Committee and Vice-Chair of the Diversity and
Inclusion Committee.
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Lawyer Assistance Program: What Have We Learned
About Lawyers During COVID?
Beth Eckhardt, LCSW, PhD.

T

he number of attorney calls to
the Lawyer Assistance Program
(LAP) quadrupled during
the early months of the pandemic.
Callers expressed concerns about
social isolation, working virtually from
home, childcare, remote learning, fear
of getting sick, having loved ones who
were sick, family relationships under the
strain of isolation, financial insecurity,
increased use of alcohol and other
substances to cope, and loss.
The word loss took on a whole new
meaning during this time—loss of a
loved one to COVID, the ability to
grieve or honor our loved ones the way
we had before, autonomy, agency over
our own well-being and that of our
family, and control over how we conduct
our day-to-day lives, just to name a few.
As a country, we have coped with all
of this in addition to unprecedented
political divide and social unrest.
To address the needs of these callers,
LAP has offered several programs. LAP
offered a CLE on coping with social
isolation and working from home.
Virtual Town Hall Meetings were set
up to provide a forum for lawyers to
share with each other and provide peer

support on topics such as the use or
misuse of technology during COVID,
career transitions, and general support.
LAP offered two attorney well-being
series, one most recently in May in
honor of Mental Health Awareness
Month. The topics for this series
included: Healthy Habits (how to stay
professionally motivated and successful
while taking care of yourself mentally
and physically), A Focus on Women (to
address the myriad of ways that COVID
has been particularly hard on women),
COVID: From Isolation to a New
Normal (to address the re-entry into
society and the workplace) and, Back
to Basics Stress Management (because
these skills are always needed). LAP also
increased the frequency of its recovery
meetings from monthly to weekly.
LAP’s Un/Under Employment group
was resurrected to assist attorneys who
are struggling with failed solo practices
and transitions to different areas of law
due to COVID. This group is being
facilitated by Jon Michael Probstein—a
member of the Lawyer Assistance
Committee. This group provides support
and mentorship as well as practical
guidance in the areas of networking,
referrals to career counseling, social
media, etc. At the suggestion of

participants, the name of the group
will be changed from the Un/Under
Employed Group to Career Transition
Support Group as of June 2021. This
group meets the second Tuesday of each
month at 6:00 PM.
The Mindfulness Monday program
is held on the second Monday of each
month at 6:00 PM. This program covers
several mindfulness related topics such
as mindful movement to help focus the
mind into the present moment while
adding movement into a daily routine.
This practice has been proven to reduce
anxiety and depression. Other sessions
have focused on the ways in which your
brain benefits from yoga stretches and
breathing with guided demonstrations
and participation.
LAP has also increased the number
of its presentations to law firms, law
schools, and legal departments as many
are recognizing the need for programs
that focus on attorney wellness. These
presentations have addressed the
high rates of alcohol, substance use,
anxiety, depression, and suicide among
attorneys focusing on the risk factors
associated with practicing law, what
services are available through LAP, stress
management, healthy habits, and wellbeing practices.

What has LAP learned from its
COVID era programming?
• Attorneys who do not typically
consume alcohol have found
themselves drinking to the point that
they are questioning if they should
seek help. Consuming alcohol and
other behaviors such as gambling,
surfing the internet, and even
watching the news can go from
manageable to unmanageable very
quickly. Many of the behaviors that
we engage in to reduce stress end up
causing more in the long run.
• Throughout COVID, many attorneys
were forced to take on an increasing
number of responsibilities—in both
their personal and professional
lives—which led them to neglect their
own needs.
• Some attorneys are very sad and
have regrets about the toll that
being an attorney has had on their
personal lives.
• A recent survey of 2863 licensed
attorneys from California and D.C.
found that women have been hit
particularly hard by COVID and are
likely to continue to struggle moving
forward as they grapple with work/
See LAP, Page 22

LAWYER WELLNESS CORNER
Reflect and Connect
August is Overdose Prevention Month
Drug-overdose deaths in the U.S. surged nearly 30% in 2020, the result of a
deadlier supply and the destabilizing effects of the COVID-19 pandemic.
The estimated 93,331 deaths, a record high, represent the sharpest annual
increase in at least three decades, and compare with an estimated toll of
72,151 deaths in 2019.
You can read tributes to individuals who have overdosed and/or you can
pay a tribute to someone you know who has overdosed at the following
website: https://www.overdoseday.com/
If you think you may have a drug or alcohol problem, please go to the LAP
page of the NCBA website and take the Alcohol/Drug Self-Test.

Five Simple Tips for Healthy Living
1) Drink a glass of water first thing in the morning.
2) Take the stairs.
3) Make half your plate veggies.
4) A walk around the block is better than no walk
at all.
5) Spend time alone.

T h a n k You t o O u r Donors
Annabel Bazante
H o n . M a xin e S . B r o d e r ic k
K a t h r y n D . Ho p k in s
Pa u l Pe t r a s

If you woul d l ike to ma ke a don a tion
t o LAP or l e a r n a bout upcomin g
pr ogr a ms , v i s i t n a s s a uba r . or g a n d
c l ick on th e " La wye r As s is ta n ce
P r o gr a m" pa ge on the h ome s cr e e n.

FRE E CON F IDE N TIAL
HE LP IS AV AILAB LE
YO U AR E N O T AL O N E
( 888 ) 4 0 8 - 6 2 2 2 O R 5 1 6 - 5 1 2 - 2 6 1 8
LAP@NASSAUBAR.ORG
Nassau County Bar Association
Lawyer Assistance Program

ncba_lawyersassistance

The NCBA Lawyer Assistance Program is directed by Beth Eckhardt, PhD, and the Lawyer Assistance Committee is chaired by Jacqueline A. Cara, Esq. This program is supported by grants from the WE CARE
Fund, a part of the Nassau Bar Foundation, the charitable arm of the Nassau County Bar Association, and NYS Office of Court Administration. *Strict confidentiality protected by § 499 of the Judiciary Law.
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NCBA and NAL Installation of Officers and Directors
Tuesday, June 1, 2021

NCBA CORPORATE PARTNERS 2021-2022
Nassau County Bar Association Corporate Partners
are committed to providing Members with the professional
products and services they need to succeed.

NCBA Corporate Partner Spotlight
vdiscovery is a Manhattan-based provider of
proprietary and in-breed solutions in computer
forensics, document review, and electronic
discovery, bringing deep expertise, efficient
solutions, and an exceptional client experience
to corporations and law firms for over 40 years.
vdiscovery
Michael Wright
(212) 220-6111
michaelw@vdiscovery.com
www.vdiscovery.com
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WE CARE
We Acknowledge, with Thanks, Contributions to the WE CARE Fund
DONOR

IN HONOR OF

DONOR

IN MEMORY OF

Kenneth Landau

Christopher McGrath receiving the Distinguished
Service Medallion from the NCBA

Hon. Kenneth S.
Diamond

Michele Manniello, father of Rosanna Alveari,
Court Clerk Supervisor of Nassau County TPVA

Kenneth Landau

Hector Herrera receiving the President’s Award
from the NCBA

Hon. Ira B.
Warshawsky

Edward T. Robinson III, Past President of the
NCBA

Emily Franchina

Mark A. Green, for his professionalism and
collegiality

Stephen Gassman

Joel S. Kaplan

Emily Franchina

Madeline Singas, on her nomination to the Court
of Appeals

Hon. Leonard B. and
Deborah Austin

Steve and Meryl Gassman’s daughter Rachel on
her marriage to Gary Podell

Hon. Leonard B. and
Deborah Austin

Aliza Chesler, on her graduation from Maurice A.
Deane School of Law at Hofstra University

Hon. Denise L. Sher

Hon. Betty Weinberg Ellerin receiving the Hon.
Ruth Bader Ginsburg Lifetime Achievement
Award

Edward S. Snyder

Stephen Schlissel and his amazing hockey team!

Susan J. Deith

NCBA President Gregory S. Lisi

Madeleine Schachter

Hon. Leonard B. Austin Hon. Sandra J. Feuerstein
DiMascio and
Associates, LLP

William Sullivan

Grace D. Moran

Edward T. Robinson III, Past President of the
NCBA

Bernie and Miriam
Pismeny

Hon. Sandra J. Feuerstein

Hon. Denise L. Sher

Teresa M. Murphy, mother of Hon. Terence P.
Murphy

Hon. Denise L. Sher

Filomena Tragna

Elena Karabatos

Andrea and Sandy
Nagrotsky

Marshall Sweetbaum

Hon. Carnell T. Foskey

Christopher McGrath receiving the Distinguished
Service Medallion from the NCBA

Hon. Denise L. Sher

Hon. Carnell T. Foskey

Hector Herrera receiving the President’s Award
from the NCBA

Ruth Aven, mother-in-law of Principal Court
Clerk, Linda Aven

Joanne and Hon. Frank
Gulotta, Jr.

Hon. Jack B. Weinstein

Lois Schwaeber

Steve Schlissel

Marilyn Chinitz

Elena Karabatos

Michael G. LoRusso

Giovanni Mosconi

Debra Rubin

Steve Schlissel and Elena Karabatos Honorees of
the 2021 WE CARE Golf and Tennis Classic

Donna M. Jaronczyk

Marshall D. Sweetbaum

Joanne and Hon. Frank
Gulotta, Jr.

Hon. Norman St. George receiving the 2021
NCBA President’s Award

Barry J. Fisher

Phil Gold

Noelle Gardner

Elena Karabatos and Steve Schlissel

Barry J. Fisher

Elias

Susan G. Mintz

Barbara Gervase, Honoree of the 25th Anniversary
Golf & Tennis Classic

L. Susan Slavin

Malcolm Douglas Taylor, brother of Hon. Susan
T. Kluewer

Susan G. Mintz

Elena Karabatos, Honoree of the 25th Anniversary
Golf & Tennis Classic

Joan and Steve Schlissel Hon. Jack B. Weinstein

Susan G. Mintz

Martha Haesloop, Honoree of the 25th
Anniversary Golf & Tennis Classic

Joanne and Hon. Frank
Gulotta, Jr.

Joanne and Hon. Frank
Gulotta, Jr.

Geoffrey Prime being elected Treasurer of the
Nassau County Village Officials Association

Joanne and Hon. Frank
Gulotta, Jr.

Dede Unger being elected President of the Long
Island Chapter of the Association of Legal
Administrators

IN HONOR OF THE WE CARE FUND
Mary Ann Mapes

Kate Rice

I.D. Parkoff

Roger Tilles

IN MEMORY OF HON. F. DANA WINSLOW
A. Thomas Levin

Hon. Fred J. Hirsh

Steven R. Schlesinger

Hon. Leonard B. Austin

Kenneth Marten

Grace D. Moran

Hon. Ira B. Warshawsky

Jared A. Kasschau

Adrienne Hausch

Hon. and Mrs. Stephen A. Bucaria

Stephen Gassman

Joan and Steve Schlissel

Hon. Joy M. Watson

Hon. William H. Pauley III

IN MEMORY OF ANN AIELLO, MOTHER OF MARY ANN AIELLO AND
GRANDMOTHER OF MICHAEL DIFALCO
Elena Greenberg
Patricia Latzman
Debra Rubin
Helen Voutsinas
Hon. Denise L. Sher
Jennifer Groh
Warren Hoffman and Andrea
Scampoli
Allyson Burger
Jennifer S. Rosenkrantz
Neil R. Cahn

Terrence Tarver
Barry J. Fisher
Richard and Kathleen Wright
Nancy E. Gianakos
Leslie Martin
Elena Karabatos
Stempel Catterson LoFrumento
Carlson Biondo LLP
Toby S. Desimone
Samuel J. Ferrara

IN MEMORY OF BRENDAN QUINN,
BROTHER OF HON. CHRISTOPHER G. QUINN
Hon. Denise L. Sher
Hon. Joy M. Watson

Hon. Chris J. Coschignano
Hon. Jeffrey Goodstein

Hon. Marilyn K. Genoa

Faith Rousso

Adrienne Hausch

Stephen Gassman

Hon. Joy M. Watson

Stefanie Angstadt started making cheese
as a hobby soon after graduating from col-

After a few years she knew it was some
something she wanted to do full time.
She opened Valley Milkhouse in a former
dairy farm in Oley in 2014 and began to

Hills Farm in Chester County.
Jones pitched the idea of using the CSA
format to develop a new way of selling craft
cheese to cheese fans. That led Jones, Ang
Angstadt and Miller in 2016 to create the Collective Creamery CSA, based out of Angstadt’s
Oley creamery, with Jones as the operations
manager and Angstadt and Miller as the two
primary cheese makers.
“We thought between the three of us, we
could pool our resources and move beyond
farmers markets,” Angstadt said.
According to Jones, the trio didn’t invent
the idea of a cheese-based CSA. But, she
said, “A cheese CSA is still pretty unique.”
Jones said it also makes sense.
“You can get subscriptions for anything
today — dog products, beauty products —
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Jeffrey Catterson
Stephen Gassman

Part of the

network

or 2.0 percent. The cause of growth in
these areas is migration, both domestic
and international, as well as natural

percent between 2017 and 2018 (from
33,395 to 35,350 people). The rapid
growth Williams County experienced was
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adapting to new demands.

•
Mike Kushner is the owner of Omni Realty
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donation today by visiting
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IN MEMORY OF MICHAEL LOFRUMENTO,
FATHER OF MICHAEL LOFRUMENTO
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Do your regular online shopping using
smile.amazon.com and choose Nassau Bar
Foundation, Inc. as your charity of choice. Amazon will
donate 0.5% of eligible purchases to WE CARE!

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Ira S. Slavit
Thursday, August 5
12:30 p.m.
ASSOCIATION MEMBERSHIP
Michael DiFalco
Wednesday, August 18
12:30 p.m.
DIVERSITY & INCLUSION
Rudy Carmenaty
Thursday, August 19
6:00 p.m.

REAL PROPERTY LAW
Alan J. Schwartz
Wednesday, September 1
5:30 p.m.
PUBLICATIONS
Andrea DiGregorio/Rudy Carmenaty
Thursday, September 2
12:30 p.m.
MEDICAL-LEGAL
Christopher DelliCarpini
Wednesday, September 8
12:30 p.m.

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Ira S. Slavit
Thursday, September 9
12:30 p.m.
MUNICIPAL LAW & AND LAND USE
Judy Simoncic
Thursday, September 9
12:30 p.m.

WE WELCOME THE FOLLOWING NEW MEMBERS
Claire Standish

Joseph Noel Ferdenzi

Ralia Polechronis
Wilkinson Stekloff LLP

John C. Batanchiev
Nassau/Suffolk Law Services

Ariana Chandini Puran
William Aloysius Healy

Hadassah Fay Phillips
Legal Aid Society of Nassau County

Steven Thomas Cheng
Meyer Suozzi English & Klein, P.C.

Kassandra Polanco
Ruskin Moscou Faltischek

Jessica Moore
Falcon Rappaport & Berkman PLLC
Stacy Ellen Bush
Victoria Osk
Nassau/Suffolk Law Services

TIN

G
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In Brief
Jeffrey D. Forchelli, Chariman
and Co-Managing Partner at Forchelli
Deegan Terrana LLP, a Major
Sponsor of LIBN’s 2021 Real Estate,
Architecture & Engineering Awards,
is proud to announce that the firm
will be recognized as one of the most
dynamic and successful businesses in
the commercial real estate community
with respect to the following projects:
Top Commercial Redevelopment—
Cornerstone at Yorkshire, Lynbrook;
Top Multi-Family Redevelopment—
Laurel Homes, Roslyn Heights; Top
Multi-Family Projects—Village by the
Bay, Amityville; IDA Project of the
Year—Nassau—Breeze and Islablue,
Long Beach and Top Industrial
Renovation—Gold Coast Studios,
Bethpage. The firm also congratulates
Jane Chen, an attorney practicing in
the Real Estate Practice Group, on being
recognized by the Maurice A. Deane
School of Law at Hofstra University
as a 2021 recipient of the University’s
Outstanding Women in Law Awards in light
of her meaningful and inspirational
contributions to the legal community.
Evan H. Krinick, Managing Partner
of Rivkin Radler LLP, is pleased to
announce that Jennifer Hillman has
joined the firm as Partner in the firm’s
Personal, Family & Business Planning
Practice Group, resident in the Long
Island office.
Robert Creighton, Managing
Partner at Farrell Fritz, is pleased to
welcome Neil V. Carbone as a partner

in the trusts & estates and
has been named Chair of the
estate litigation departments.
NCBA Grievance Committee.
Karen Tenenbaum,
Mr. Rosenberg also serves as
a National Vice President of
Esq. LL.M. (Tax), CPA, tax
the American Academy of
attorney, was recently named
Matrimonial Lawyers and
one of 16 Leading Lawyers
on the AAML’s NY Chapter
on Long Island by Long
Board of Managers. The firm
Island Press. She presented
is also pleased to announce
“Tax Residence and Nexus
that Neelam B. Bhagrath
Disruptions Arising from
Marian C. Rice
has joined the firm as an
the COVID-19 Pandemic”
associate.
for the CPA Academy. Ms.
Dede S. Unger was recently
Tannenbaum also presented “Leaving
installed as President of the Long
NY and Saving Taxes” in a webinar
Island Chapter of the Association of
for Schneps Media and moderated
Legal Administrators. Ms. Unger, who
two panels for the Suffolk County Bar
is the Firm Administrator of Hansen
Association and the Suffolk Academy of
Law, “Perfecting the Client Experience,” & Rosasco, LLP, served for the last
two years as Co-Chair of the Legal
and “Preparing for the Worst and
Administrators Committee of the Nassau
Hoping for the Best,” a discussion of
Bar, and is a member of the WE CARE
eggshell audits. Ms. Tanenbaum was
Advisory Board.
appointed Vice Chair of the Relations
Ronald Fatoullah of Ronald
with the IRS Committee of the New
Fatoullah & Associates hosted several
York State Society of CPAs.
events in June to bring attention to
Marian C. Rice, NCBA Past
June as “Brain Awareness Month” and
President and Managing Partner at
L’Abbate, Balkan, Colavita and Contini, promote the upcoming “Walks to End
Alzheimer’s” this fall for the Alzheimer’s
LLP, is pleased to announce that, as of
April 1, 2021, the structure that the firm Association—Long Island Chapter.
Mr. Fatoullah serves as the chair of the
developed organically over the past five
years has been formalized in recognition Board of Directors of the Alzheimer’s
Association LI Chapter. The Nassau
of the significant contributions of seven
new equity partners, including Douglas County WALK to END ALZ 2021
Halstrom, Amy M. Monahan, Lee J. will be at Eisenhower Park on Sunday,
Sacket, and James D. Spithogiannis. November 3.
Scott Stone, who runs the Law
Former NCBA Matrimonial Law
Offices of Scott Stone PLLC, a general
Committee Chair Lee Rosenberg, of
practice law firm in East Rockaway with
Saltzman Chetkof & Rosenberg LLP
an emphasis on tax certiorari, real estate
and business transactions, traffic, and
landlord tenant litigation, is the 2021
recipient of the New York State Bar
Association President’s Pro Bono Service
Award for the Tenth Judicial District.
Capell Barnett Matalon & Schoenfeld
LLP Partner Robert Barnett’s
article, “Restitution Deduction—TCJA
Requirements,” was recently featured
in the Journal of Taxation. Partner
Gregory Matalon was reappointed
as Kew Forest School’s Vice Chair on
the Board of Trustees. Partner Yvonne
Cort spoke regarding IRS liens at the
13th Annual NYU Tax Controversy
Forum on a panel with the IRS Director
of Civil Enforcement Advice and
Support Operations. Partners Stuart
Schoenfeld and Mr. Barnett presented
a webinar, “Elder Care Meets Income
Taxes,” for the New York State Society
of CPAs, Nassau Chapter.
New York Magazine and the New York
Law Journal named Managing Attorney
and Chair of the Wills, Trusts & Estates
Our weekly rates start at 39.5 cents per line!
practice, Patricia Galteri of Meyer
Suozzi among its 2021 listing of New
Please be advised that effective immediately the deadline for
York City’s top-rated trusts and estates
submissions will be at 12:00pm on Monday for Friday editions.
and family attorneys. The firm is
also pleased to share that it has been
named the winner of the “Chapter
11 Restructuring of the Year Award”
for small to middle market companies
at the Global M&A Network’s 13th
If you have any questions please call Robin Burgio
Annual Turnaround Atlas Awards for
631.737.1700 or email publicnotice@libn.com
its representation of Rubie’s Costume

Need to place a Public Notice ad
in Nassau or Suffolk counties?

Company, Inc. and its petitioning
affiliates in their Chapter 11 cases.
Sharon N. Berlin of Lamb &
Barnosky, LLP, has been selected by
her peers for her recent recognition in
the Best Lawyers in America© 2021
“Women in the Law” Business Edition
for Labor Law—Management and
has been recognized annually by Best
Lawyers since 2016. Ms. Berlin will
also be co-presenting on “APPR and
Tenure Decisions in the Aftermath
of COVID-19” at the 2021 Summer
Law Conference “The Reopening of
Schools,” sponsored by the New York
State School Boards Association at the
Hilton Long Island-Huntington, Melville,
and New York.
Joseph Milizio, Managing Partner
of Vishnick McGovern Milizio (VMM)
and head of the firm’s Business &
Transactional Law and LGBTQ
Representation practices has been
named one of Crain’s New York Business
“2021 Notable LGBTQ Leaders and
Executives” for his career achievements,
mentorship of others, and involvement in
community and industry organizations.
VMM is also proud to announce that
partner Constantina Papageorgiou,
a member of the firm’s Wills, Trusts,
and Estates and Elder Law practices,
received the Herald Community Newspapers
(LI Herald) “Premier Businesswomen of
Long Island 2020–2021” award. On June
3, Mr. Milizio led an LGBTQ Health &
Life Planning webinar, part of a series in
honor of Pride Month in collaboration
with Northwell Health. On June 17,
Mr. Milizio and partner Joseph Trotti,
head of the firm’s Matrimonial and
Family Law practice, led the last of the
series together with Northwell Health,
discussing LGBTQ fertility, surrogacy,
adoption, and assisted reproduction,
and family law. Recordings can be found
at vmmlegal.com/publications. Mr.
Milizio was also a guest speaker at the
Eminae CEO Forum, discussing the
mistakes business owners and executives
should avoid in preparing for exit and
the tax trap in an inside sale to family or
management.
Jay M. Herman, Senior Partner of
Herman Katz Cangemi Wilkes & Clyne
is pleased to announce the addition of
two associate attorneys, Alexa Lofaro
and Claire Standish.
The IN BRIEF column is compiled by Marian C. Rice, a
partner at the Garden City law firm L’Abbate Balkan
Colavita & Contini, LLP, where she chairs the Attorney
Professional Liability Practice Group. In addition to
representing attorneys for 35 years, Ms. Rice is a Past
President of NCBA.
Please email your submissions to
nassaulawyer@nassaubar.org with subject line:
IN BRIEF
The Nassau Lawyer welcomes submissions
to the IN BRIEF column announcing news,
events, and recent accomplishments
of its current members. Due to space
limitations, submissions may be edited for
length and content.
PLEASE NOTE: All submissions to the IN
BRIEF column must be made as WORD
DOCUMENTS.
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Apes…
Continued From Page 14

the film explores the darkest corners of
human nature. Taylor will ultimately
come face-to-face with the innate
mendacity of man.
Taylor’s misanthropy is confirmed
when confronted by the remnants of the
Statute of Liberty. He has returned to
a post- apocalyptic Earth. Most tragic
of all, his views about humanity’s selfdestructive predilections have come to
fruition amongst the fragments of his
shattered world.
Audiences in 1968 were shocked
at the sight of a decomposing Lady
Liberty. The paramount symbol of
American ideals is buried and forgotten;
an unmoored emblem to a forgotten
civilization. Even today, the film’s
final scene retains its power as Taylor
confronts his species’ ultimate epitaph.
Man’s self-destructive nature
enabled the ape to emerge supreme.
But the ape civilization, like its
human predecessor, is itself arbitrary,
hypocritical, and cruel. The parallels
with our own culture, right down to
the nomenclature, are eerie. Still to its
credit, the ape civilization has managed
not only to survive but to invoke active

Billie Holiday…
Continued From Page 7

In an interview with Oprah Winfrey,
the movie’s director, Lee Daniels
remarked that he believes The United
States vs. Billie Holiday is timeless.6 The
story would be important and relevant
whether it was made this year, decades
ago, or decades from now.
To emphasize his point, the movie

measures to avert a similar fate.
Taylor: Take your stinking paws off
me, you damn dirty ape!8
The film’s script was written by
Michael Wilson and Rod Serling (of
Twilight Zone fame). Brilliantly realized
by director Franklin Schaffner, Planet
of the Apes offers a veiled portrait of
contemporary society with all of its
foibles. As allegory, the movie functions
brilliantly by offering astute observations
and pungent commentary.
Planet of the Apes was based on La
Planète des Singes by French author
Pierre Boule.9 The film was the vision
of producer Arthur P. Jacobs. He
contracted for the rights to the novel,
developed the original story, and
shopped it from studio to studio until it
was finally given the green light by Dick
Zanuck at 20th Century Fox.10
Jacobs’ most important decision was
securing the commitment of Charlton
Heston. Heston “is a god-like hero;
built for strength, he’s an archetype of
what makes Americans win.”11 Having
played historical figures from Moses
to Michelangelo, Heston is associated
with the Western tradition in its most
muscular manifestation.
Heston is ably supported by Maurice
is bookended with on-screen texts. At
the film’s beginning, it is noted that
in 1937 a bill banning lynching was
introduced in the U.S. Senate. That bill
did not pass, nor did any of the almost
200 anti-lynching bills that have come
before Congress to directly criminalize
lynching.
At the film’s end, it is noted that the
Emmett Till Antilynching Act was
pending in Congress in 2020. It did not
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Evans (Zaius), Kim Hunter (Zira) and
Roddy McDowell (Cornelius). All
noted actors with distinctive voices,
their performances shone through John
Chambers innovative make-up.12 The
actors playing apes became so identified
with their characters, that during lunchbreaks they self-segregated with each
distinct ape sub-group pairing exclusively
among themselves.13
In its initial incarnation, Planet of the
Apes generated four sequels,14 a television
series,15 an animated Saturday morning
cartoon,16 and a wide-variety of moviethemed merchandise.17 It was the first
great science-fiction film franchise.
The last decade witnessed a successful
reboot, that thus far has produced three
blockbuster films for Fox.18
Heston would appear briefly in the
follow-up, and only as a favor to the
studio.19 But having once played the last
man on earth, Heston would become a
staple of dystopian sci-fi cinema.
In The Omega Man (1971), he was the
untainted survivor after a bacteriological
holocaust.20 In Soylent Green (1973),
he discovers mankind has turned to a
camouflaged form of cannibalism after
ecological disaster.21 But no film could
equal the Planet of the Apes.
A trend-setter which retains its verve

and vitality, it established the paradigm
for much of present-day Hollywood. As
with all good science-fiction, Planet of the
Apes proved entertaining while proffering
considerable food for thought.

pass. The Emmett Till Antilynching
Act was reintroduced in the House on
January 4, 2021.7 Time will tell what will
happen with the legislation, but “Strange
Fruit” and the issues it raises endure. The
United States vs. Billie Holiday is a fitting
tribute to both the song and to the artist
who first performed it.

recording-preservation-board/documents/
StrangeFruit_Blackburn.pdf
3. https://davesmusicdatabase.blogspot.
com/2012/03/riaaneas-top-365-songs-of-20thcentury.html?m=0
4. https://www.grammy.com/grammys/awards/
hall-of-fame#s
5. https://archive.nytimes.com/www.nytimes.com/
books/first/m/margolick-fruit.html
6. https://www.hulu.com/movie/lee-daniels-andcast-interviewed-by-oprah-winfrey-d31d4c65-826b4ae8-abaa-0f537841d684
7. https://www.congress.gov/bill/117th-congress/
house-bill/55/text

1. https://entertainment.time.com/2011/10/24/
the-all-time-100-songs/slide/strange-fruit-billieholiday/
2. https://www.loc.gov/static/programs/national-

1. Planet of the Apes (1968 film) at en.wikiquote.org.
2. Michael Druxman, Charlton Heston, 106 (1st ed.
1976).
3. Planet of the Apes, supra n.1.
4. Id.
5. Bruce Crowther, Charlton Heston The Epic Presence,
108 (1st ed. 1986).
6. Planet of the Apes, supra.
7. Id.
8. Id.
9. Jeff Rovin, The Films of Charlton Heston, 176 (1st ed.
1977).
10. Id.
11. Pauline Kael, Planet of the Apes (1968) New Yorker
Review 2/17/1968 at scrapsfromtheloft.com.
12. Chambers won a special Academy Award for the
makeup.
13. Joe Russo and Larry Landsman, Planet of the Apes
Revisited, 70 (1st ed. 2001).
14. Beneath the Planet of the Apes (1970), Escape from the
Planet of the Apes (1971), Conquest of the Planet of the
Apes (1972), Battle for the Planet of the Apes (1973).
15. Planet of the Apes (1974) which ran for fourteen
episodes on CBS.
16. Return to the Planet of the Apes (1975) which ran for
thirteen episodes on NBC.
17. Rovin, supra n.9, 176.
18. Rise of the Planet of the Apes (2011), Dawn of the
Planet of the Apes (2014), War for the Planet of the Apes
(2017). Tim Burton’s Planet of the Apes (2001) proved
a false start.
19. Russo, supra n.13, 105.
20. Rovin, supra n.9, 197.
21. Id. at 210.
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Retainers…
Continued From Page 10

reflect the inaccuracy of this belief. A
simple statement in the retainer that
mom and/or dad is paying the fee,
but child is the client, and the child is
entitled to the benefits of attorney client
privilege. Payment of a legal fee does not
supersede this privilege.
The matter for which you are being
retained should be detailed in the
retainer. An attorney is required to set
forth the “scope of services” with as
much specificity as possible, pursuant
to 22 NYCRR §1215.1(b)(1). Make the
retainer clear and understandable.
If you are being retained on a bodily
injury claim, do your services include
application for no-fault benefits? On a
real estate matter, do you get paid only
at closing of the transaction? It may be
more advantageous for the practitioner
to set up the scope of services with a
“staged” payment plan. For example, you

LAP…
Continued From Page 15

life balance. The above-mentioned
survey found that the prevalence
and severity of depression, anxiety,

would earn an initial fee for negotiating a
contract with opposing lawyers, regardless
of the contract ultimately being signed.
This will protect the attorney if the deal
falls apart. Approaching a retainer in
a creative manner will help the careful
attorney obtain fair compensation for his/
her services.
Just as importantly, you should carve
out matters for which you have not been
retained. Appeals are a great example of
legal matters that are typically excluded
from the initial retainer. On most
litigated matters, the retainer should
reflect that appeals are subject to a
separate retainer.
In addition to carving out matters
for which you are not being retained,
the retainer can also limit your court
appearances to a certain number. This
protects you from court cases that drag
on indefinitely.

Legal Fees
An attorney must set forth an
explanation of his/her fees to be
stress, and risky/hazardous drinking
behaviors are significantly higher
among women. Furthermore, a
quarter of the women considered
leaving the profession due to mental
health concerns, compared to 17

Best practices for your business?
A subscription to Long Island Business News

STAY CURRENT, SUBSCRIBE TODAY!
Don’t miss another issue of the news and
analysis that affects you and your business.

Start your subscription by calling
1.800.451.9998 or go to subscribe.libn.com

charged, expenses and billing practices
under 22 NYCRR §1(b)(2). Fee
arrangements can be hourly, contingent,
flat fee, task specific, stage based,
or a blend. If the client is paying in
installments, it is advisable to put the
installment payments into the retainer,
along with the course of action if the
installments are not made.

End of Representation
Upon consultation with the client,
your retainer should set forth exactly
what triggers the conclusion of your
representation. It could be a date, event,
or decision. Whatever that trigger is,
put it in the retainer. In a personal
injury or medical malpractice action,
distribution of the settlement/verdict
proceeds, or dismissal of the claim by
the Court are examples of a trigger that
would end representation. In a criminal
case the dismissal or sentencing could
be the trigger. Or in a residential real
estate sale, the trigger could be final
disbursement of escrow proceeds.
percent of the men.
• There are many attorneys who want
to help and have volunteered to
help other attorneys in need. Since
the pandemic, LAP has received
an increase in calls from lawyers
concerned about a colleague they
feel is struggling with a mental
health or substance use problem.
One such call recently resulted
in LAP assisting an attorney
with immediate mental health
intervention.
• Attorneys are resilient! Lawyers do
want to get help and once offered
help they stick with it and benefit
from it. The tenacity that makes
attorneys successful in their career
can also make them successful at
helping themselves once they decide
to do so!
Professionals in the mental health
field are bracing themselves for the
“post pandemic” mental health fallout.
One attorney said, “I have been a
good soldier through the pandemic,
doing what I have to do to survive. It’s
like I went into auto pilot. Now that
restrictions are easing up, I feel like
I am spiraling mentally.” In order to

Golf…
Continued From Page 1

for everyone at the Golf and Tennis
Classic, and the proceeds from the
event go directly to helping children,
elderly, and those in need throughout
Nassau County. The WE CARE Fund,
part of the Nassau Bar Foundation, the
For Information on

LAWYERS’
AA MEETINGS
Call

(516) 512-2618

Escape Clause
A careful attorney will always include
a fair escape clause in the retainer. This
clause, enforceable by the attorney,
allows the attorney to end the retention
if certain events occur. An example of an
escape clause is an investigation of the
merits of the client’s case, or discovery
that the client has not been honest with
you. Of course, you cannot simply
abandon a client if activating the escape
clause. You would still have obligations
to protect the client’s interests, and if the
matter was in litigation, you would need
to seek Court approval to withdraw.

Conclusion
The key takeaway from this article
is that clear, concise, written retainer
letters or agreements are important and
necessary for you to practice defensively
and escape the practice of law without
too much damage.
function during the pandemic, many
have repressed their feelings and now
these feelings are suddenly causing
fear and disruptions in functioning.
If you are wondering why you are
feeling anxious, reserved, or sad at a
time when you should be excited to see
friends and family without restrictions,
you are not alone. Many are first
realizing the toll the pandemic has had
on their mental health.
LAP will continue to offer
programming to meet the needs of
struggling attorneys while offering
peer and professional counseling
services, assessment, and referrals,
monitoring and diversion services,
and recovery support. If you know
of an attorney who is struggling or if
you are struggling, please contact Dr.
Beth Eckhardt, Director of the Lawyer
Assistance Program at (516) 512-2618
or eeckhardt@nassaubar.org. You can
also contact Jackie Cara, Chair of
the Lawyer Assistance Committee at
jc32412@gmail.com. Please see the LAP
page of the NCBA website for upcoming
events and programs and to donate to
LAP directly.
charitable arm of the Nassau County Bar
Association, distributes funds throughout
Nassau County through grants. These
grants support projects such as food
pantries, shelters, after school activities,
scholarships, educational programs, and
more. Proceeds from the 25th Annual
Golf and Tennis Classic help to fund
these grants.
See page 2 for more information, or
visit wecaregolf.com to purchase tickets,
sponsorships, journal ads, and more.
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Social Media…

Profiles and Content
In the author’s view, the debate is
somewhat academic. As a practical
matter, it is simply better to be safe
than sorry. While some lawyers may
create profiles on LinkedIn solely to seek
employment or network with others
having similar interests, it is not a stretch
to imagine that the overwhelming
majority of attorneys and law firms view
their LinkedIn activities as a means, first
and foremost, of marketing themselves
and their services. Most LinkedIn
profiles are static communications
which, in almost every instance, contain
pedigree information and areas of
practice. To that end, it does not take
much effort to ensure that the label
“Attorney Advertising,” or a phrase
conspicuously containing those required
words,10 is included at the end of the
biographical information.
Determining whether to include
the label “Attorney Advertising” when
posting original material or sharing
content is a bit more difficult. Whether
a particular posting constitutes an
advertisement or not depends, in large
part, on the nature of the content
and your motivation for publishing.
Posting about a life event or fundraiser
or sharing an interesting article or a
colleague’s post about an appearance
on television do not necessarily fall

Sons of Sam…
Continued From Page 5

webs which connect everything. It is fun
to go down this rabbit hole and make all
these connections.
It fills a similar need to a crossword or
Sudoku puzzle. True crime obsession is a
fascinating topic which can be explored
in a fascinating way or not. This film,
however, almost vilifies Terry making
him seem, at times, like all he was after
was fame and proving himself correct.
This is where the film misses the mark.
Where the documentary series hits
the mark is when it shows how the
police, the press, and the public all came
together to create, and make believable,
the lone gunman theory. Berkowitz
christened himself “The Son of Sam”
in a letter designed to taunt police, and
the series makes it seem like the NYPD
never forgave him for it.

23

“a lawyer should … (ii) keep
abreast of the benefits and risks
associated with technology the
lawyer uses to provide services
to clients or to store or transmit
confidential information…”

Continued From Page 6

opined that a social media profile does
not constitute attorney advertising
unless it meets five criteria: (1) It is a
communication made by or on behalf
of the lawyer; (2) the primary purpose
of which is to attract new clients to
retain the lawyer for pecuniary gain;
(3) the LinkedIn content relates to the
legal services offered by the lawyer; (4)
the LinkedIn content is intended to be
viewed by potential new clients; and
(5) the LinkedIn content does not fall
within any recognized exception to the
definition of attorney advertising.

July/August 2021

within the definition of advertising.
Likewise, sharing general information
about an issue or area of law may
or may not fall within the definition.
However, announcing a successful
outcome obtained by your firm in a civil
action, or promoting your services in a
particular practice area and providing
a link to your website, would likely be
deemed an advertisement giving rise to
the obligation to comply with Rule 7.1.
Therefore, in each and every instance
when posting on social media, attorneys
should pause and ask themselves
whether the required labeling and other
requirements of Rule 7.1 apply.
Indeed, attorneys should be vigilant
in all social media endeavors. The
informality and spontaneity of social
media platforms can easily cause us
to drop our guard. Always remember
that we do not get a “pass” on
compliance with the rules governing
attorney conduct simply because it’s
“social” media. In some respects, we
may even have to be more careful.
Not only do we need to concern
ourselves with the truth and veracity
of our own comments, but we should
also periodically review what other
people have said about us or our posts
to ensure that misleading or false
statements (even comments) do not
remain. If there are endorsements
or testimonials that are false or
misleading, we should remove or have
them modified.
Similarly, we must make reasonable
efforts to avoid the inadvertent disclosure
of confidential information about clients,
Berkowitz wrote to Jimmy Breslin, the
recognizable “face” of The New York Daily
News, name-dropping “Beelzebub” before
promising to return. “Yours in murder,
Mr. Monster,” he signed the letters, but
the demonic names meant nothing more
than lurid prose to the police.

whether current, former, or prospective.
This is especially true when posting
information about successful results
or blogging about cases and issues. Be
aware that some social media platforms
import contacts from email servers,
providing others with access to our list
of contacts. The mere disclosure of
a person on the contact list could be
construed as a breach of confidence.
As in everything we attorneys do,
know the playing field. While New York
State has not yet adopted a specific rule
establishing a duty of technological
competence, a majority of states have
such a rule. In New York, Rule 1.1,
entitled “Competence,” provides that
“A lawyer should provide competent
representation to clients. Competent
representation requires the legal
knowledge, skill, thoroughness and
preparation reasonably necessary for the
representation.”11
Comment 8 to RPC, rule 1.1 states:

This has been construed to mean
that attorneys must understand the
functionality and privacy settings of
any social media service they wish to
utilize and be aware of any changes in
platforms’ settings or policies.12
As always, err on the side of caution.
While the rules may seem impractical
and may not result in serious discipline
if examined by a grievance committee,
the ease and benefits of compliance far
outweigh the risks associated with noncompliance.
1. 22 N.Y.C.R.R., part 1200
2. 22 N.Y.C.R.R., part 1200, rule 7.1
3. 22 N.Y.C.R.R., part 1200, rule 7.1(f) excludes
advertising appearing on radio, television, or
billboards from the requirement that they be labeled
“Attorney Advertisement.”
4. 22 N.Y.C.R.R., part 1200, rule 7.1(k) requires
advertisements contained in computer-accessed
communications to be retained for a period of not
less than one year.
5. 22 N.Y.C.R.R., part 1200, rule 7.1(a)(1)
6. 22 N.Y.C.R.R., part 1200, rule 7.1, Cmnt. 3
7. See, 22 N.Y.C.R.R., part 1200, rules 1.2, 3.1, 3.3,
3.4, 4.1, 8.1, 8.2, 8.3, 8.4
8. New York County Lawyer’s Association Ethics Op.
748 (2015) and Association of the Bar of the City of
New York Ethics Op. 2015-7
9. 22 N.Y.C.R.R., part 1200, rule 1.0(a)
10. Many lawyers and firms opt to state something
akin to “This profile may be considered Attorney
Advertising in some jurisdictions.”
11. 22 N.Y.C.R.R., part 1200, rule 1.1(a)
12. Association of the Bar of the City of New York
Ethics Op. 2012-2

CONNECT WITH THE
NCBA ON SOCIAL MEDIA!

Conclusion
Many viewers, if so inclined, can likely
spare four hours to give this series a try.
However, it does not focus on realistic
theories of additional killers nor does
it provide names of some of the actual
culprits. Neither does the series examine
the admissions by Berkowitz that he
committed some of the murders. While
these theories are interesting enough to
get the viewer through the series and
provoke some thought, in the end the
series falls far short of its stated goals or
the audience’s expectations.
1. Ex. L. § 632-a)

Nassau County Bar Association
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Noise…
Continued From Page 9

which to evaluate the case before
them—a problem endemic to our
system of justice:
Ironically, the case that jurors
assess in real trials is the first
and only one they see. American
legal practice requires civil juries
to set a dollar award for one
case, without the benefit of any
guiding anchor. The law explicitly
prohibits any communication to
the jury of the size of punitive
awards in other cases. The
assumption implicit in the law
is that jurors’ sense of justice
will lead them directly from a
consideration of an offense to
the correct punishment. This
assumption is psychological
nonsense—it assumes an ability
that humans do not have. The
institutions of justice should
acknowledge the limitations of the
people who administer it.

How Can We Minimize Noise, and
Should We?
We could eliminate all noise, of
course, by laying down simple rules,
like a “three-strikes” sentencing policy
or a minimum SAT score for college
admission. Such rules often face

objection, however, precisely because
they remove human judgment, noisy
as it may be. We may not be able or
willing to eliminate noise from our
judgments, but the authors have found
that certain practices can, in certain
situations, reduce noise without causing
too much disruption.
One way to improve judgments is
to use better judges, that is, experts.
Not all experts can be verified in their
judgments, however; checking your
oncologist’s track record in diagnosing
cancer would be illegal, if not
impossible. So we must evaluate some by
their reputation, their intelligence, and
their decision-making processes.
Another tactic is to improve the judges
that we already have. If physicians’
diagnoses change based on how late in
the day they see the patient, then the
solution may be to adjust workload.
Multiple judges can produce an average
judgment that is less noisy, but they must
reach their judgments independently.
Anchoring with concrete examples can
help us more consistently apply the scales
on which we grade subjects.
Some techniques for minimizing
bias—judgment errors that we can see,
and even explain—can reduce noise
as well. Educating decision-makers
has a limited effect, but we can also
nudge them toward better decisions,
for example, with automatic enrollment
provisions in retirement savings plans.

A decision-making checklist can limit
the influence of biases, but also indirectly
limit the influence of noise. A decision
observer, outside the process, can
implement a checklist to watch for errors
that the decision-makers cannot see. The
goal here is decision hygiene; like handwashing kills germs generally, we try to
reduce noise overall without having to
identify each and every cause.
The authors give a powerful example
of reducing noise in the context of
hiring interviews. The research indicates
that the conventional process of
informal interviews tells us little about a
candidate’s likely success in the job. We
can improve the process, the authors
suggest, with three principles.
Decomposition breaks decisions into
components, guiding decision-makers
to the relevant issues. Independence
requires that we assess each component
without regard to the others. The third

principle is delayed holistic judgment,
where we use our intuition at the end of
the guided process, when noise has the
least opportunity to sway us.
The appendices offer practical
guidance on applying our understanding
of noise. A noise audit can help
us identify where noise enters our
judgments. A bias observation checklist
can help an outside observer detect
noise in the decisions made by others.
The final appendix shows how, for the
brave, statistical methods can correct for
some error.
Noise in our judgments is difficult to
admit, harder to identify, and almost
impossible to eliminate. But as Noise
shows, an organization willing to face the
truth can identify noise and implement
some practical procedures to at least
reduce it without denying the benefits of
human discretion.
1. U.S. v. Booker, 543 U.S. 220 (2005).
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