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W   ith warmer weather on the
   horizon and COVID-19 cases
   on the decline, we encourage 
you to take a break from the computer 
screen, get some fresh air, and head to 
the NCBA to attend CLE programs and 
your committee meetings—as there is 
truly nothing like coming together in 
person to network and learn something 
new.

Knowledgeable and Friendly Staff

 The NCBA staff  is available to you 
from 8:30 AM to 5:00 PM, Monday 
through Friday to assist you and answer 
any questions you may have, so be sure 
to stop in and say hello.
 Want to know more about the 
Association or have an idea you would 
like to share? Executive Director Liz 
Post is available to meet with you. 
In need of a professional headshot? 
Building Manager Hector Herrera 
can help. Questions about CLE credit 
or an upcoming program? Visit the 
Academy to say hello to Jen Groh and 
Patti Anderson. Want to learn about 
the benefi ts of membership or join a 
committee? Visit Donna Gerdik and 
Stephanie Pagano in the Membership 
offi ce. 
 Are you interested in writing an 
article for the Nassau Lawyer, attending 
an upcoming event, or getting involved 
with the WE CARE Fund? See Ann 

Burkowsky and Bridget Ryan in the 
Special Events offi ce. 
 Interested in volunteering your time 
and expertise or looking to complete 
pro bono hours? Madeline Mullane, 
Cheryl Cardona, and Omar Daza 
can offer volunteer opportunities. 
 Are you in need of professional and 
peer support available to lawyers, judges, 
law students, and their immediate 
family members who are struggling with 
alcohol, drugs, gambling, and mental 
health problems? Lawyer Assistance 
Program Director Dr. Beth Eckhardt 
is here to provide resources. Looking to 
join the Lawyer Referral Information 
Service Panel? Pat Carbonaro and 
Carolyn Bonino are here to help you 
through the process. Looking for a bite 
to eat in a convenient and casual setting? 
Read on.

Come for Lunch, Stay for CLE

 Did you know that the NCBA is 
one of the only bar associations in the 
country that has its own building with 
in-house dining facilities and catering 
services? Members can earn CLE credit, 
attend committee meetings, and enjoy 
lunch at the same time.
 Lunch is served weekly by Esquire 
Catering, Inc., in our traditional style 
Dining Room from 12:00 noon to 2:00 
PM, with a menu offering a variety of 
moderately priced à la carte sandwiches, 

salads, vegetarian options, and more—
beverages included with your meal!
 With over 100 CLE programs 
offered per year, members have a 
convenient place to lunch and learn 
with colleagues in a casual environment. 
“Being a member of the Bar isn’t 
just about the profession—it’s about 
making connections and developing 
relationships,” shared active NCBA 
Member Ira S. Slavit. “Having an in-
house caterer makes Domus the perfect 
place for that. There’s something about 
showing up and being present at the Bar 
that you just can’t get through a screen.”  
For a list of upcoming CLE programs, 
turn to the centerfold of this issue. For 
a list of upcoming committee meetings, 
visit page 21.
 Esquire Catering, Inc. at the Bar 
Association offers a complete range 
of catering services, including cocktail 
receptions, buffets, formal sit-down 
dinners, business meetings, and 
private events, including graduations, 
communions, birthdays, weddings, 
reunions, and more.
 Catered events are held in the Main 
Dining Room and Great Hall for large 
parties, and the Founders Room or 
Board Room for more intimate events.
Contact Esquire Catering, Inc. at 
(516) 414-0879 for more information 
about holding your next celebration 
right here at the NCBA.

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
alcohol or drug use, depression or 
other mental health problems 
Call Lawyer Assistance Program 

(888) 408-6222

NCBA Annual High School Mock Trial 
Tournament

T  he annual Mock Trial
  Tournament for high school
  students is one of the highlights 
of the Bar Association year, both for 
the competing teams and the attorneys 
involved in the advising and judging. 
The long-running program has helped 
further the students’ understanding of 
trial advocacy and the legal system for 
over thirty years and has perhaps sparked 
a future career aspiration or two.
 In past years, the hallways of the 
Nassau County Supreme Court have 
echoed with the excited voices and 
footsteps of 600 students from nearly 50 

Jennifer C. Groh is the Director of 
Continuing Legal Education for the Nassau 
Academy of Law at the Nassau County Bar 
Association. The Nassau Academy of Law 
hosts CLE programs throughout the year. 
For additional information, contact Jennifer at 
jgroh@nassaubar.org or (516) 747-4077.

schools across Nassau County. Like so 
many other events these past few years, 
the COVID-19 crisis forced the re-
thinking and re-imagining of this annual 
competition.
 On February 10, the Mock Trial 
Tournament got underway once again, 
albeit virtually, thanks to the dedication 
of the NCBA members who volunteer 
their time to serve as attorney advisors for 
the 44 teams entered in the competition 
this year; as judges for the seven rounds 
that make up the competition; and as 
Chairs who oversee the running of the 
tournament each year.
 The fi nal round in April will 
determine the Nassau County champion 

which will go on to the statewide fi nals 
in May, hopefully to be held in person, 
health conditions permitting. The Mock 
Trial Tournament Chairs are Hon. 
Marilyn K. Genoa, Peter H. Levy, 
and Hon. Lawrence M. Schaffer, and 
the Administrator is Jennifer C. Groh, 
Director of the Nassau Academy of 
Law.

Jennifer C. Groh
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A  ll restaurants and venues in Nassau
  County are open for business. This
  includes the restaurant at Domus, 
which is an extremely important part of the 
membership experience at the NCBA. The 
lunch crowd at Domus had almost returned 
to pre-pandemic numbers after the COVID 
shutdowns during the fi rst half of 2021. In 
fact, we hosted two special buffet luncheons, 
including the Thanksgiving Luncheon, 
which had over 150 guests, and the Holiday 
Luncheon, which had nearly 100 guests.
 Regular weekdays at the restaurant had a 
low, but steadily increasing lunch crowd. While 
we had to close Domus for the fi rst two 
weeks of January 2022 due to the surge in 
positive COVID cases, the restaurant at 
Domus has since reopened. Unfortunately, 
since that reopening, the lunch crowd attendance has 
been extremely low. I know that the Members of this Bar 
Association want to do what they can to support us during 
these unusual times. One of the most important things you 
can do is support the restaurant at Domus. 
The restaurant’s survival and ability to thrive 
is vitally important to keeping the NCBA 
up and running.
 To that end, I ask a favor; 
that all the members of this Bar 
Association agree to come to Domus 
for lunch once a month. Twice a 
month would be even better, but if 
the 4,000+ members would come 
once a month, the restaurant would 
be thriving once again. I further 
ask the members of the Board 
of Directors, Past Presidents, Committee Chairs, and 
the Academy Board to eat at Domus twice a month. To 
lead by example, the members of the Executive Board 
have pledged to eat at Domus three times per month at a 
minimum. I personally eat here at Domus at least twice a 
week, if not more. The food is excellent!

Special Deal at Esquire Catering

 Esquire Catering has agreed to have a buffet on 
Tuesdays, Wednesdays, and Thursdays so that our 
members on a time restraint can eat lunch quickly (à la 
carte is also available).
 I also asked our caterer to reward our members who 
come to Domus for lunch with a special deal. If you bring 
four people to a buffet lunch, the fourth buffet 
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On February 15, the NCBA Commercial Litigation Committee meeting welcomed over 50 people at the NCBA for lunch with Guest Speaker 
Hon. Timothy S. Driscoll.

Gregory S. Lisi

lunch will be free. This is a great opportunity 
to save a little money while introducing your 
associates and clients to the beautiful and tasty 
Domus restaurant.
 The buffet menu changes daily, but some of 
the à la carte meals are so good I must mention 
them here. The best, in my opinion, is the salmon 
BLT. This is one of my favorite meals that is 
offered daily on the à la carte menu. I am also 
very partial to the chicken quesadilla. The french 
fries are also fantastic, always served hot and 
crispy, and are similar to McDonald’s fries. In the 
mood for something warm in this cold weather? 
Chef Jeff’s homemade soups are fantastic. Trust 
me, try the soup.
 Further, Chef Jeff offers lunch specials 
every day. I had the penne alla vodka with grilled 

chicken last week and it was excellent! I also enjoyed the 
“Rodeo” burger with BBQ sauce that had so many delicious 
toppings—including my favorite—deep fried onions. There 
are many other items on the à la carte menu, including the 
usual lunch fare—hamburgers, chicken tenders, and salads. 

The grilled chicken avocado wrap is always a great go 
to for me. They even offer a veggie burger for those 

who prefer a vegetarian option.  
  Additionally, Gary Cendroski, 

Esquire Catering Manager, has 
informed me that the restaurant is now 
allowing pick up orders if you do not 
have time to dine in the restaurant. You 
can call him at (516) 414-0879 and he 
will have your order ready to go when 
you arrive. So convenient!
 Lastly, there are always catering 
options available on nights and 

weekends. Esquire Catering, Inc., can host so many events 
at Domus, including weddings and bar mitzvahs, as well as 
NCBA and even other bar associations’ dinners and events. 
For example, the NCBA Labor and Employment Law 
Committee has been having an end-of-the-year dinner for 
nearly two decades and will again this year. Further, the 
NCBA Matrimonial Law Committee has been having their 
evening committee meetings catered every month. The food, 
and the service, is excellent.
 So, I ask you, the Members of the Nassau County Bar 
Association, to consider having one or two lunches a month 
at Domus. It is open from 12:00 noon to 2:00 p.m. every 
weekday. If you go out to lunch, why not go to a place we 
all call home and support your Bar Association during these 
diffi cult times? I hope to see you there.

I’m Asking a Favor: 
Support the Domus Restaurant

Printed by Richner Printing, LLC
(516) 569-4000

2022 Nassau County Bar Association

If you bring 
four people to 
a buffet lunch, 

the fourth buffet 
lunch will be free.”
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   ollege students who are
   accused of rules violations
   usually face a disciplinary 
hearing. Accusations for serious 
violations such as plagiarism, academic 
misconduct, and harassment of students 
or faculty may lead to serious penalties, 
including suspension or expulsion.
 Students at public universities have 
a due process right to a fair hearing 
before that happens,1 but academic 
institutions do not always place fairness 
to accused students at the top of their 
agendas. Students are at a particular 
disadvantage when academic policies 
prohibit them from being represented 
by counsel at disciplinary hearings.
 This disadvantage is compounded 
when the student suffers from a mental 
health condition that impairs the 
student’s ability to defend against the 

C

Do Disabled Students Have the Right to 
Counsel in Disciplinary Hearings?

Scott J. Limmer

FOCUS: 
EDUCATION LAW

accusation. Under those circumstances, 
federal law may require the institution 
to accommodate a disability by 
allowing the student to be represented 
by counsel.

Why Schools Disallow 
Representation by Counsel at 

Disciplinary Hearings

 Schools often justify policies that 
prohibit representation at disciplinary 
hearings by claiming that lawyers make 
the hearing “adversarial.”2 Yet hearings 
pitting one side against another are 
adversarial by nature.
 If the school contends that 
a student violated a rule and the 
student denies that accusation, that 
makes the hearing adversarial. While 
representation by counsel levels the 
playing fi eld for students, making the 
hearing fair does not make it any more 
adversarial. When schools are not 
represented by attorneys, they claim 
that students have an unfair advantage 
when they have legal representation.
 That argument is disingenuous, 
since the school’s lawyers helped the 
school create the disciplinary system 
and likely advised school administrators 
how to conduct the hearing. If schools 
are actually concerned that students 

gain an unfair advantage when they 
are represented by counsel, the school’s 
remedy is to have its own lawyer 
represent the school at the hearing.
 The real-world reason for the 
no-lawyer policy is one that schools 
will never admit. The school’s 
administration has an overwhelming 
advantage when students are not 
represented by counsel. The no-lawyer 
policy assures that the school will 
maintain that unfair advantage.

Right to Counsel in 
Disciplinary Hearings

 The Constitution does not compel 
a university to provide an accused 
student with a lawyer. The right to an 
appointed lawyer applies in criminal 
cases, not in student disciplinary 
hearings.3 Still, schools cannot 
prevent students from retaining their 
own lawyers to advise them prior to 
disciplinary proceedings.
 The question is whether a 
student’s lawyer will be allowed to 
play a meaningful role at a disciplinary 
hearing. Some schools recognize that 
the right to a fair hearing includes the 
right to be represented by counsel. 
Unfortunately, many schools undercut 
that right by allowing the student’s 
lawyer to only act in an advisory role.
 As the student’s advisor, an 
attorney may help the student prepare 
for the hearing. They will also be 
allowed to attend the hearing but be 
prohibiting from participating in any 
meaningful way. Some schools do not 
allow the student’s advisor to attend 
the hearing at all.
 Some courts have held that the 
right to due process includes the right 
to be represented at a disciplinary 
hearing by a retained lawyer. A larger 
number of courts have held that due 
process protections do not include 
representation by counsel.
 Other courts have concluded that 
whether a student must be allowed 
to have a lawyer present depends on 
the complexity of the facts, whether 
the school is represented by a lawyer, 
whether the student has the ability 
to represent himself, and whether 
criminal charges have been fi led 
against the student.4

 With some exasperation, U.S. 
District Judge Philip Simon described 
the limitations that Notre Dame placed 
on lawyers at student disciplinary 
hearings:

[A]t the Administrative Hearing, 
the accused student is essentially on 
his own. The actual presentation 
of the student’s side of the case is 
left to the student himself, but with 
severe limitations. As noted, while 
he is permitted to have a lawyer or 
advisor present, those folks can’t 
really do anything. They can’t 
talk with the accused; they can’t 

ask questions; they can’t even pass 
notes to the accused. They are 
only permitted to consult with the 
students during breaks, given at the 
Hearing Panel’s discretion. If, for 
example, a witness says something 
very inculpatory about the accused, 
and there is no break, the student 
can’t talk with his advisor or 
lawyer about what he should ask 
the witness. And by the time the 
accused fi nally has a chance to talk 
with his advisor on a break, the 
witness could be long gone.5

 Judge Simon rejected Notre 
Dame’s explanation that students 
do not need lawyers because the 
disciplinary process is “educational,” 
not “punitive.” As Judge Simon saw 
it, being “thrown out of school, not 
being permitted to graduate and 
forfeiting a semester’s worth of tuition 
is ‘punishment’ in any reasonable sense 
of that term.”6

 Students rarely succeed in 
arguing that they have a right to full 
participation of counsel at disciplinary 
hearings when expulsion or suspension 
is at stake. The hardship to students 
who are deprived of the right to 
counsel is even greater when a student’s 
ability to defend against accusations 
of misconduct is impaired by a mental 
health impairment.

ADA and Rights 
of Disabled Students

 Two federal laws prohibit 
discrimination on the basis of disability. 
Failing to provide disabled students 
with the same access to education 
as non-disabled students is a form 
of disability discrimination. The 
Rehabilitation Act applies to any 
educational institution that accepts 
federal funding, including student loan 
money.7

 Title II of the Americans with 
Disabilities Act (ADA) prohibits a 
public entity from discriminating on 
the basis of disability.8 Courts have 
recognized that public universities 
are “public entities” that are subject 
to Title II of the ADA.9 The ADA 
protects “qualifi ed” students with 
disabilities—that is, students with 
disabilities who are eligible to benefi t 
from educational services.10

 When a school has accepted a 
student into its educational program, 
it is diffi cult for the school to argue 
that a student is not qualifi ed. While 
courts initially interpreted the ADA 
so narrowly that it only protected 
individuals with obvious, non-
correctable disabilities, Congress 
amended the ADA in 2008 to make 
proof of a disability less onerous.11

 Under the ADA, a physical or 
mental impairment of the function of 
a bodily system (including the brain) 
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or of the person’s ability to engage 
in “major life activities” (including 
communication) meets the defi nition 
of a disability.12 The regulations 
that implement the ADA recognize 
that a number of mental health 
impairments substantially limit brain 
functions, including autism, major 
depressive disorder, bipolar disorder, 
post-traumatic stress disorder, and 
obsessive-compulsive disorder.13

Modification of 
Disciplinary Hearings

 While students who suffer from 
those conditions may be capable 
of functioning in an academic 
environment, they may face greater 
challenges than non-disabled students 
when they are forced to represent 
themselves at disciplinary hearings.
 Places of public accommodation 
are required to make reasonable 
modifi cations in policies, practices, or 
procedures.
 Such modifi cations are necessary 
to allow a disabled individual to take 
advantage of the services that are 
provided to others.14 Education is 
among those services. Reasonable 
policy modifi cations must be provided 
unless a change of policy would 
“fundamentally alter” the nature of the 
service provided.15

 When a school makes students 
participate in disciplinary hearings as 
a condition of acquiring an education, 
the school may need to modify its 
policies to allow disabled students to 
participate as meaningfully as a student 
who is not disabled. The modifi cation 
requirement is intended to give 
disabled students the same meaningful 

access to services that is afforded to 
non-disabled students.16

 If a mental health condition 
impairs a student’s opportunity to 
participate in a hearing, modifying 
the hearing to permit the student’s 
representation by counsel would seem 
to be a reasonable and necessary 
modifi cation of the school’s policy.17

 Schools sometimes object to 
modifying their “no lawyer” policies 
on the ground that disabled students 
are not entitled to preferential 
treatment.
 In the context of providing 
workplace accommodations to 
disabled employees, however, the 
Supreme Court has recognized that 
“preferences will sometimes prove 
necessary to achieve the Act’s basic 
equal opportunity goal.”18 The same 
is true of accommodations that give 
students the equal opportunity to 
complete an education.
 The ADA’s goal is to remove 
barriers that prevent disabled 
individuals from having the same 
access to services as non-disabled 
individuals.
 Mental health issues often create 
formidable barriers to a student’s 
access to justice. A student who 
suffers from depression might be 
unable to prepare for the hearing. A 
student who suffers from autism may 
be unable to present a defense with 
clarity. Any number of disorders may 
cause a student to respond poorly to 
the stressful hearing environment, 
harming the student’s ability to 
understand the proceedings or to 
respond to accusations effectively.
 A student whose disability 
impairs meaningful participation in 

a hearing does not have the same 
access to participation that non-
disabled students enjoy. A lawyer who 
understands the ADA may be able to 
force a college to change its no lawyer 
policy when an accused student suffers 
from a mental health condition that 
makes self-representation unusually 
diffi cult.
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   he tech rush is on, and clients
   are increasingly asking about
   non-fungible tokens or “NFTs.” 
This article will take a brief glance at 
the NFT frenzy and explore some of the 
estate planning considerations to think 
about when planning with these assets.

What Are They?

 On a basic level, an NFT is a digital 
asset with a unique identifying code that 
allows the NFT to be verifi ed through 
the use of blockchain technology.1 For 
example, an artist may create a digital 
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artwork whose ownership is acquired 
through a code provided to the owner. 
When someone purchases an NFT, 
there is a public digital ledger entry 
which verifi es the owner of the NFT. 
The only way to access the NFT is to 
have a private key, generally a series 
of twelve to twenty-four randomly 
generated words, that gives the 
purchaser access to the digital wallet 
that stores the NFT.2

 Unlike cash in which one dollar 
can always be exchanged for another, 
no NFT can be directly substituted for 
another because each contains its own 
unique code. NFTs are often created 
by artists and celebrities as another 
way to monetize their work. In simple 
terms, instead of getting a painting to 
hang on a wall, the buyer of an NFT 
receives a digital fi le of an artwork.

The Craze

 The value of the NFT market grew 
by 299% in 2020 when it was valued 

at $250 million. Technology for NFTs 
has been around since the mid-2010s, 
hit the mainstream in late 2017, and 
exploded in 2021.3 The fi rst NFT, a 
color changing octagonal sphere titled 
“Quantum,” was created by Kevin 
McCoy in 2014.4

 In March of 2021, Mike 
Winkelmann, a crypto artist who 
goes by “Beeple,” sold an NFT titled 
“Everydays—The First 5000 Days” 
through Christie’s auction house for a 
total of $69.3 million. This represents 
the third most expensive artwork 
sold at auction by a living artist. In 
February of 2021, another piece by 
Winkelmann sold for $6.6 million. 
The piece had been purchased the 
previous October for $67,000.5

 Jack Dorsey, co-founder and 
CEO of Twitter, sold an NFT of his 
fi rst tweet for $2.9 million.6 What 
intrinsic value does an NFT have 
and why are people willing to pay 
vast amount of money for them is not 
clear. What is clear is that owners of 

NFTs stand to make substantial gains 
if their NFTs appreciate in value.

Gifting Considerations

 Entity Ownership: Although 
one of  the appealing aspects of  
owning an NFT is its relative ease 
of  transfer, clients should consider 
placing an NFT into a limited liability 
company (“LLC”). Having an LLC 
own the NFT will simplify the transfer 
and allows for the potential to take 
discounts when gifting minority 
interests.

 Password Protection: Make 
sure the client keeps the private key 
to the NFT in a secure place as the 
loss of  the password could prove 
catastrophic with no way to retrieve 
the underlying NFT. Consider the 
case of  Stefan Thomas, who lost 
the password that would give him 
access to over $250,000,000 worth 
of  bitcoin.7 Some people have the 
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key engraved in a metal plate and 
store it in a secure location so that 
it can survive fi re and fl ood. If  
gifting an NFT, the client needs to 
make the recipient understand the 
importance of  securing the private 
key. In a gifting scenario, consider 
whether the IRS may try to include 
a gifted NFT in the estate of  the 
donor if  the donor retains access to 
the underlying password.

 Basis Records: As with any 
asset, clients should keep careful 
records of  the purchase price paid 
for an NFT in order to accurately 
report capital gain or loss on sale. 
When a donor gifts an NFT, the 
donee will receive the carryover 
basis of  the donor. What can 
make basis reporting even more 
complicated is that many clients 
may purchase an NFT with crypto 
currency. This means that they 
may have to report a gain on the 
purchase itself  in addition to when 
the NFT is later sold.

 Types of  Gifts to Consider: 
Although the expected reduction in 
the exemption amounts that many 
feared would occur in 2021 have 
yet to pass, the current increased 
federal estate, gift, and generation-
skipping transfer (“GST”) tax 
exemptions of  $12.06 million 
are still scheduled to “sunset” on 

January 1, 2026 and revert back to 
their pre-2018 levels (approximately 
$5.49 million), indexed for infl ation. 
In late 2019, the IRS announced, 
via fi nal regulations, that individuals 
taking advantage of  the increased 
gift and estate tax exclusion 
amounts in effect from 2018 to 2025 
will not be adversely impacted after 
2025 when the exclusion amount 
reverts to pre-2018 levels. Thus, 
individuals planning to make large 
gifts between 2022 and 2025 can 
do so without concern that they will 
lose the tax benefi t of  the higher 
exclusion level once it decreases 
after 2025. Current historically high 
exemption amounts mean that there 
is still a window for clients to make 
substantial gifts.
 Outright gifts are popular 
as they are simple and can be 
completed swiftly. Such gifts, 
however, are included in the 
recipient’s estate for estate tax 
purposes and do not provide any 
spousal or creditor protection.
 Gifts to dynasty trusts, if  
structured correctly, have the 
added effect of  removing the gifted 
property from the benefi ciary’s 
estate. If  proper gift and GST tax 
exemptions are allocated to the gift, 
the future appreciation on the gifted 
property will not be subject to estate 
or GST tax on the benefi ciary’s 
death. Furthermore, the gift will 

be protected from spouses and 
creditors.
 Example: Jack purchases an 
NFT for $50,000 that he thinks will 
substantially appreciate in value. He 
transfers it to a trust for the benefi t 
of  his daughter, Jane, and he uses 
$50,000 of  his lifetime gift and GST 
tax exemptions. Five years later, the 
NFT has increased in value to $2 
million. Jack has essentially removed 
$2 million from his estate and only 
used $50,000 of  his exemptions. 
The trust property (including future 
appreciation) will be available for 
Jane’s benefi t but will not subject 
to estate or GST tax on her death 
and will not be reachable by her 
creditors or her spouse.

 Caution: Clients need to 
understand the risk of  gifting assets 
that can decrease in value. When 
a client makes a completed gift, he 
or she generally will not be able to 
get back the exemptions that were 
applied. Given the volatile nature 
of  the NFT market, clients should 
try to make gifts when values are 
low to reduce the risk of  wasting 
exemptions.

Practical Tips

 Remember to ask clients if  they 
own NFTs when compiling asset 
lists. Consider granting trustees the 
power to invest in NFTs in the trust 
document as the prudent investor 
rule might preclude investment 
otherwise given the associated risk 
and market volatility.8

 Make sure fi duciaries have the 
necessary skill set to manage NFTs 
and consider having clients name 
someone specifi cally to help with 
NFT administration if  they think 
their named fi duciary will have 
problems.
 Remember to attach a qualifi ed 
appraisal when reporting NFT 
values for gift and estate tax 
purposes.

Conclusion

 Under the right set of  
circumstance, NFTs can provide 

a powerful asset class for gifting. 
NFTs are complex, but planners 
who gain a basic understanding of  
how they work will better be able 
to spot issues as they arise. While 
it may be that NFTs are a fad or 
bubble waiting to burst, the current 
enthusiasm for NFTs does not 
appear to be waning.
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directly.3 This was a damages trial 
resulting from personal injury suffered 
in an automobile accident. At trial the 
plaintiff  called the defendant driver to 
the stand and sought to cross-examine 
and treat him as a hostile witness. 
The trial court refused to allow the 
questioning and plaintiff  appealed the 
defense verdict. The appellate court 
wrote, “where an adverse party is called 
as a witness, it may be assumed that 
such adverse party is a hostile witness, 
and, in the discretion of  the court, 
direct examination may assume the 
nature of  cross-examination by the use 
of  leading questions.” (Citing Jordan v. 
Parrinello4 and Marzuillo v Isom.5)
 It is somewhat troublesome to 
me that the court chose to insert the 
phrase “in the discretion of  the court” 
in the holding because clearly the 
trial court exercised their discretion in 
disallowing the questioning, and yet the 
appellate division reversed based on the 
evidentiary ruling. (The trial court also 
committed a second error which was 
to deny the admissibility of  a certifi ed 
police report, but I believe it extremely 
unlikely that that error would cause a 
reversal.) As noted, the court cited two 
cases which are worth reviewing. In 
Jordan, also a personal injury action, 
the court granted dismissal at the end 
of  the plaintiff ’s case and the plaintiff  
appealed. Again, addressing the issue 
of  the plaintiff  cross-examining the 
defendant, the court stated, “it is well 
established that when an adverse 
party is called as a witness, it may be 
assumed that such adverse party is a 
hostile witness, and in the discretion 
of  the court, direct examination may 
assume the nature of  cross-examination 
by the use of  leading questions.”6 
Again, the court makes it clear on 
the one hand that “it is well settled” 
…but then includes what appears to 
be the somewhat limiting “within the 
discretion” language.
 In the Marzuillo case, a medical 
malpractice action, the plaintiff  called 
the defendant physician as her witness 
and proceeded to question him as an 
adverse party and, in fact, treated him 
as her expert witness. The Appellate 
Division again approved the practice, 
using the same language as previously 
noted.
 These cases should leave no doubt 
in any trial court’s mind that a party 
may always call the adverse party and 
lead them, that is, cross-exam them. So 
where does the trial court’s discretion, 
consistently referred to by the appellate 
division cases, enter into the picture? 
The answer is also found in the Fox, 
Parinnello, Marzuillo trilogy. In all three 
of  these cases, the appellate court 
makes clear that there is a distinction 

Nassau Lawyer  ■  March 2022  ■  7

   here was a moment soon after
   I retired that I wondered if
   being away from the 
courthouse would impact my 
inspiration for column topics. Fear 
not, dear readers! I soon received a 
complaint from an attorney who was 
on a non-jury trial and was prevented 
by the judge from cross-examining the 
adverse party after calling them as their 
witness. What’s going on, she asked. 
How can I not be allowed to do this? 
Counsellor, consider me inspired!
 As in all issues that involve the 
conduct of  a trial, our analysis should 
start with the fundamentals. First, 
CPLR 4011 states that “the court 
may determine the sequence in which 
the issues shall be tried and otherwise 
regulate the conduct of  the trial in order 
to achieve a speedy and unprejudiced 
disposition of  the matters at issue in 
a setting of  proper decorum.” This 
discretion obviously covers the manner 
in which the attorney can question 
the witnesses, be it direct or cross 
examination. I strongly suggest if  you 
have an evidentiary or procedural issue 
that you want resolved before the trial 
begins, advise the court of  the issue, 
and attempt to get a ruling in advance, 
preferably on the record so that you 
can object and preserve the issue for 
appeal. Additionally, an evidentiary 
ruling will not serve as a reversible 
error unless a substantial right of  
a party is affected,1 and a timely 
objection/motion to strike was made 
which objection or motion states the 
basis for the objection/motion on the 
record.2

 Armed with this knowledge, let’s 
get back to the question at hand—
should you be allowed to call and 
cross examine the adverse party? If  
you are in the Second Department the 
answer is clearly yes…. albeit with a 
qualifi cation which I will get to later. In 
the case of  Fox v. Tedesco the appellate 
division addressed this question 

T
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between CROSS EXAMINING 
THE ADVERSE PARTY AND 
IMPEACHING THE ADVERSE 
PARTY (or any other person) YOU 
HAVE CALLED AS A WITNESS. 
Thus, the rule: an attorney may not, 
I repeat, may not call the adverse 
party and impeach their credibility 
UNLESS the witness has made a 
contradictory statement under oath or 
in writing. (CPLR 4514)7 Any other 
impeachment questions of  one’s own 
witness should be disallowed, and that 
is where the discretion of  the trial 
court controls the narrative. This rule 
applies to ANY witness, not merely 
the adverse party. The most common 
objectionable areas of  inquiry of  one’s 
own witness would be cross examining 
on topics such as bias, interest, or 
hostility. These must be saved for 
cross examination save for the “sworn 
statement” exception noted above. 
This applies to whether the witness is 
an adverse party or merely a witness 
in the case.
 Over the years, I have seen 
fi rsthand that trial attorneys can 
confuse the subject of  cross-
examination of  their witness with 
what I call pure impeachment of  that 

witness. These three cases should, I 
hope, make it clear that the rule in the 
Second Department is that: a lawyer 
cannot be prevented from calling 
and crossing the adverse party, but 
that right clearly does not extend to 
the practice of  calling that adverse 
party to impeach their credibility 
absent prior sworn testimony relevant 
to the issues at hand. Further, this 
prohibition applies to any witness in 
the case, not just a party.

1. 1. Horton v. SmithHorton v. Smith, 51 NY2d 758 (CA 1980). , 51 NY2d 758 (CA 1980). 
2. 2. Id.Id. 
3. 3. Fox v. TedescoFox v. Tedesco, 144 AD 3rd 538 (2d, 2005) at 539. , 144 AD 3rd 538 (2d, 2005) at 539. 
4. 4. Jordan v. ParrinelloJordan v. Parrinello, 144 AD2d 540 (1980). , 144 AD2d 540 (1980). 
5. 5. Jordan,Jordan, supra at 541.  supra at 541. 
6. 6. Marzuillo v. IsomMarzuillo v. Isom, 277 AD2d 362 (2000). , 277 AD2d 362 (2000). 
7. NY CPLR 4514.7. NY CPLR 4514.
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   hen it comes to advanced
   planning for an adult
   individual’s unexpected 
medical needs, practitioners in New 
York State counsel clients on the 
execution of health care proxies 
and living wills. These advanced 
directives allow an individual to 
express their medical treatment 
preferences. However, the focus is 
generally on end-of-life decisions, such 
as palliative care and life-sustaining 
treatment. For individuals whose 
medical needs include mental health 
conditions, a Psychiatric Advanced 
Directive (“PAD”), which sets forth the 
client’s preferences for mental health 
treatment, should be considered. To 
date, the PAD has not been codifi ed 
under New York law or declared 
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to be valid by New York courts. 
Nonetheless, it may still prove to be 
useful and benefi cial to clients, the 
courts, and medical professionals, in 
several ways.
 Public Health Law, Article 29-C 
was enacted in 1991 and governs 
health care proxies in New York 
State.1 It closely coincided with the 
Patient Self-Determination Act of 
1990 passed by the U.S. Congress, 
which requires all states receiving 
Medicare and Medicaid funds to 
inform individuals of their right to 
execute advanced directives for future 
health care decision making.
 A health care proxy allows 
a competent adult, known as the 
principal, to appoint an agent to serve 
as their medical decision-maker in 
the event of their future incapacity. 
This provides the principal with an 
opportunity to express their wishes 
and ensures that when the principal 
lacks the capacity to make medical 
decisions, the medical decisions made 
on their behalf are consistent with 
those previously expressed wishes.
 The public health law provides a 
standard health care proxy form which 
includes the language that the health 
care agent is appointed “to make any 
and all health care decisions for me.”2 
Health care decisions are defi ned as 

“any decision to consent or refuse to 
consent to health care,” and health 
care is defi ned as “any treatment, 
service or procedure to diagnose 
or treat an individual’s physical or 
mental condition.”3 While mental 
health decisions are considered to be 
health care decisions, the treatment of 
mental health conditions is unique in 
that a health care agent in New York 
cannot consent to the administration 
of psychotropic medications over the 
principal’s objection.
 When an individual is 
involuntarily admitted to a hospital 
pursuant to Mental Hygiene Law, 
Article 9, mental health treatment is 
governed by the rules and regulations 
of the Offi ce of Mental Health 
(“OMH”). The OMH regulations 
prohibit the treatment of involuntarily 
admitted adult psychiatric patients 
absent court authorization.4 The court 
authorization is obtained through 
a special proceeding, colloquially 
known as a Rivers hearing, wherein 
the court must determine whether 
a patient who is refusing treatment 
has “the capacity to make a reasoned 
decision with respect to the proposed 
treatment” prior to the administration 
of medication over the patient’s 
objection.5 Accordingly, in New York 
State, a health care proxy cannot 

empower a health care agent to 
consent to mental health treatment for 
an incapacitated principal.
 The PAD is designed to provide 
a competent principal with the 
ability to state their mental health 
treatment wishes. As with a health 
care proxy, the PAD can provide 
for the designation of a health care 
agent to make decisions in the event 
of a future incapacity due to an acute 
mental health episode. The concept 
of the PAD is to provide authority for 
the health care agent to consent to the 
administration of certain psychotropic 
medications over the principal’s 
subsequent refusal when acutely ill. 
Conversely, the PAD may be utilized 
to notify future treatment providers of 
the principal’s history with treatment 
and identify any psychotropic 
medications the principal does not 
want in their course of treatment, 
or those medications which caused 
adverse reactions or side effects. The 
PAD may also identify the principal’s 
preferences for providers and facilities 
if inpatient care is required, and 
likewise, preference for alternatives to 
an inpatient hospitalization.
 While many states’ laws allow for 
the usage of a PAD, it is not prescribed 
by New York State law and upon 
information and belief, the courts 
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have never ruled on the validity of the 
PAD. As the PAD is not provided for 
under New York law, the ability of 
an individual to set forth their mental 
health treatment directives and 
preferences in the PAD is comparable 
to the living will.
 The living will allows an 
individual to set forth in detail their 
preferences for medical treatment, 
including preferences for various 
medical procedures or end-of-life 
treatment. Like the PAD, the living 
will is not a product of New York 
statute. However, unlike the PAD, 
the living will has gained widespread 
use and acceptance across the state 
as an advanced planning directive 
for medical decision-making and it 
has been recognized by the courts, 
including New York’s highest court, 
the Court of Appeals.6

 The living will has been judicially 
declared to be akin to an informed 
medical statement which, among 
other items, authorizes further 
medical treatment and constitutes “a 
clear and convincing demonstration 
that while competent the petitioner 
clearly and explicitly expressed an 
informed, rational and knowing 
decision… .”7 As with the living will, 
the PAD can be an expression of a 
mentally ill individual’s treatment 
wishes when an individual has 
capacity, which may aide a court in 
reaching its decision whether to grant 
or deny a Rivers application as the 
court is also required to determine, 
in part, the benefi ts to be gained 

from the proposed treatment, the 
adverse side effects of the proposed 
treatment, and any less intrusive 
treatment available.8 The PAD may 
also demonstrate that an individual’s 
refusal of mental health treatment is 
consistent with the wishes and desires 
they expressed while competent to do 
so.
 The legislature has recognized 
the living will as a planning document 
in that the Court Evaluator in a 
Mental Hygiene Law Article 81 
Guardianship proceeding is mandated 
to report to the court whether the 
subject of the proceeding, the Alleged 
Incapacitated Person, ever executed 
a living will.9 Prior to the enactment 
of Mental Hygiene Law, Article 81, 
when asked to recognize the validity 
and binding effect of a living will, 
the Supreme Court, Nassau County 
noted that “only the legislature 
has the authority to enact a statute 
recognizing the validity of living wills, 
prescribing the means of execution 
of such documents, and the general 
guidelines that may be applicable to 
a broad range of situations.”10 The 
same holds true for the PAD. Unless 
and until the legislature enacts a 
statute providing for the validity of 
the PAD, legal, ethical, and medical 
concerns regarding the PAD call its 
use and application into question.
 If the PAD is codifi ed by statute, 
there are many considerations that 
will need to be considered, including 
the following: what constitutes 
capacity for a person suffering from 

a cyclical mental illness to sign the 
PAD; who is eligible for appointment 
as the health care decision-maker; 
who may serve as a witness; how 
and when can the PAD be revoked; 
should the PAD be indefi nite or 
limited in duration; should the PAD 
provide for directives in addition 
to treatment, such as the care of 
the principal’s minor children 
or dependents in the event of an 
involuntary hospitalization, and who 
should be notifi ed in the event of an 
involuntary hospitalization; how will 
the PAD be enforced; and will the 
PAD carry a private right of action or 
immunity from liability.
 Further public education on 
the PAD led by legal practitioners 
will help to thrust the PAD into the 
spotlight, to expand knowledge of 
this planning tool, and to garner 
widespread acceptance. A mental 
health lawyer is able to guide 
individuals and families with the 
execution of advanced directives to 
best address psychiatric care and 
treatment. The PAD has the potential 
to guide the judiciary in a Mental 
Hygiene Law, Article 9 proceeding 
for treatment over an individual’s 
objection, and importantly, to inform 
mental health treatment providers of 
that individual’s competent treatment 
preferences as the fi rst encounter 
may be when the individual is in 
an acutely psychotic state unable to 
advocate on their own behalf. The 
uncertainty of the enforceability of a 
PAD in New York State has resulted 

in the PAD’s underutilization. While 
its validity remains in question, 
practitioners should not overlook 
its potential practical applications 
and the real possibility that the 
execution of a PAD will empower a 
client suffering from a mental health 
condition to participate in their own 
care and treatment.

1. Pub. Health Law Article 29-C. 1. Pub. Health Law Article 29-C. 
2. Pub. Health Law §2981(5)(d). 2. Pub. Health Law §2981(5)(d). 
3. Pub. Health Law §2980(6); and Pub. Health Law 3. Pub. Health Law §2980(6); and Pub. Health Law 
§2980(4). §2980(4). 
4. 14 N.Y.C.R.R. §527.8(c)(4); 4. 14 N.Y.C.R.R. §527.8(c)(4); Rivers v. KatzRivers v. Katz, 67 , 67 
N.Y.2d 485 (1986). N.Y.2d 485 (1986). 
5. 5. RiversRivers, 67 N.Y.2d at 497. , 67 N.Y.2d at 497. 
6. 6. In reIn re M.B., 6 N.Y.3d 437 n.1 (2006) (“A person  M.B., 6 N.Y.3d 437 n.1 (2006) (“A person 
can also express his or her wishes regarding life-can also express his or her wishes regarding life-
sustaining treatment in what is known as a ‘living sustaining treatment in what is known as a ‘living 
will.’ ”); will.’ ”); see also, In resee also, In re Westchester County Med. Ctr  Westchester County Med. Ctr 
(O’Connor), 72 N.Y.2d 517, 531 (1988) (“The ideal (O’Connor), 72 N.Y.2d 517, 531 (1988) (“The ideal 
situation is one in which the patient’s wishes were situation is one in which the patient’s wishes were 
expressed in some form of a writing, perhaps a expressed in some form of a writing, perhaps a 
“living will,” while he or she was still competent.”). “living will,” while he or she was still competent.”). 
7. 7. Saunders v. StateSaunders v. State, 129 Misc.2d 45, 54 (Sup. Ct. , 129 Misc.2d 45, 54 (Sup. Ct. 
Nassau Co. 1985). Nassau Co. 1985). 
8.8. Rivers Rivers, 67 N.Y.2d at 497-498. , 67 N.Y.2d at 497-498. 
9. Mental Hygiene Law §81.09(c)(5)(xi). 9. Mental Hygiene Law §81.09(c)(5)(xi). 
10. 10. SaundersSaunders, 129 Misc. at 53., 129 Misc. at 53.
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   n December 14, 2021, the
   New York City Council voted
   to make it an unlawful 
discriminatory practice for an 
employer not to post the minimum 
and maximum salary ranges in job 
advertisements. This new law becomes 
effective May 15, 2022, and amends 
the New York City Human Rights 
Law (NYAC §§8-102 and 8-107) and 
is on par with recent legislation in 
Connecticut, Colorado, and Rhode 
Island.
 Specifi cally, the law provides 
that it is “an unlawful discriminatory 
practice to not include in job listings 
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the minimum and maximum salary 
offered…The range for the listed 
maximum and minimum salary would 
extend from the lowest salary to the 
highest salary that the employer in 
good faith believes it would pay for 
the advertised job, promotion, or 
transfer….”1 The law also applies 
to employers’ internal postings for 
current employees. If an employer 
violates the law, it can be subject to a 
civil penalty up to $125,000, or up to 
$250,000 for a willful violation. The 
law was introduced by Councilwoman 
Helen K. Rosenthal who, based on 
her own experiences as a female in 
the workforce, “learned [her] salary 
was $5,000 less than [her] white 
male counterpart in [her] fi rst city 
government job.”2

 Economic and legal experts 
have thus far applauded this new 
law.3 New York City is known to 
have some of the most progressive 
employment laws in the country, and 
this addition strengthens the City’s 
goal to eliminate discrimination in the 
workplace. Based upon this addition 

of transparency, employers may fi nd 
themselves with better candidates 
who appreciate not being kept in the 
dark about salaries.4 Now more than 
ever, employees feel and deserve to be 
treated with respect, and are willing 
to leave one job for another with a 
better work environment. Having 
this pay transparency from the start, 
potential employees will get a fresh 
perspective of the employer, which 
can ultimately save everyone time and 
lead to employees sticking around for 
the long haul.
 Additionally, women will be 
on a more even playing fi eld as 
they negotiate salaries with a more 
transparent scope of compensation. 
Women will be able to see what 
the real market value is of their 
experience and skill. As Economist 
Teresa Ghilarducci has explained, 
women can be “tied to a particular 
location or a commute schedule 
because of their family. So they’re 
reluctant to do market check…and to 
see what they actually are worth…If 
pay was transparent, the employer 

would have to kind of fess up that 
they’re probably paying their male 
workers more.”5 Also, negotiations 
involving a woman with a more 
ambitious personality (which has 
unfortunate negative connotations) 
“disproportionately end in impasse”6 
meaning that women who are more 
outspoken or more “empowered” 
in negotiations may not have the 
same positive outcome as men.7 
The expectation is that, armed with 
a range of the salary the potential 
employer can offer, women will 
end negotiations at or near where 
a male would, not at an impasse or 
making less. This can help change 
the pay disparity in many job fi elds, 
including the legal fi eld where women 
are often paid less than their male 
counterparts.8

 Although the law has a noble 
purpose, there are issues that may 
leave innocent employers with 
questions and exposed to liability. 
For example, the law establishes a 
“good faith” standard regarding the 
calculation of the salary range. Good 

O



faith is hard to defi ne, however, and 
the law does not even attempt to do so. 
Is it the employer’s fi nancial position 
at the time of posting, the market 
value based upon jobs of a similar 
level at similar size employers, or what 
the employer subjectively believes 
an individual should make? This 
standard can be highly particularized 
and may even refl ect an unconscious 
bias if good faith is solely based upon 
the employer’s personal belief.
 Further, it is unclear whether 
the new law will open the door to 
a potential unlawful discriminatory 
practice claim if an employer ends 
up paying a different salary than 
advertised. For example:

A stapler company advertises a 
position for a salesperson with 2 to 
5 years of experience and a salary 
range of $50,000 to $75,000. A 
male applies for the position with 
15 years of experience selling 
only stapler products, and a fair 
salary is $100,000. A female 
with 6 months experience for a 
paper clip company also applies, 
and a fair salary is $40,000. 
Can the company hire either 
applicant without potential legal 
ramifi cations?

 Employers will have to wait for 
the New York City Commission on 
Human Rights to issue guidance. 
Until then, employers may be wise to 

be more stringent in advertising the 
number of years or type of experience 
they want. Although this may narrow 
the applicant pool, the point of the 
law is to address discrimination and 
wage disparity. This new law, at the 
very least, should compel employers 
to sit down and reevaluate their pay 
structures. With this evaluation, 
employers may be able to eliminate 
present discrimination and prevent an 
issue in the future.
 Connecticut and Rhode Island 
recently enacted laws similar to the 
New York City law. The Connecticut 
law passed in 2021 requires employers 
to provide applicants with a “wage 
range” upon request or if the 
applicant is offered the position.9 
Connecticut defi nes wage range as 
“the range of wages an employer 
anticipates relying on when setting 
wages for a position, and may include 
reference to any appliable pay scale, 
previously determined range of wages 
for the position, actual range of 
wages for those employees currently 
holding comparable positions or 
the employer’s budgeted amount 
for the position.”10 Additionally, 
starting January 2023, Rhode Island 
will require employers to provide 
a wage range upon request by an 
applicant and prior to discussing 
compensation.11

 Laws like these passed in New 
York City, Connecticut, and Rhode 

Island are becoming more and more 
popular. New York State is on the 
path to passing a law like the New 
York City law. The bill is currently in 
committee in the New York Senate. 
If passed, the law would amend 
the New York Labor Law, not the 
New York State Human Rights 
Law. The bill requires employers 
disclose compensation or range of 
compensation, a job description, 
and a general description of benefi ts 
and other forms of compensation 
when posting an employment 
opportunity. The bill defi nes “range of 
compensation” as “the range that the 
employer actually relied on in setting 
compensation for the position and 
may be based on, including but not 
limited to, any applicable pay scale 
or compensation model relied upon 
by the employer or the actual range 
of compensation for those currently 
holding the position.”12 Like the New 
York City law, the New York bill 
was proposed because “[p]ay secrecy 
remains a key contributing factor in 
perpetuating wage inequality and 
discrimination.”13

 The need for New York City’s 
new law, and the expected passing of 
something similar in New York State, 
speaks to the continuing prevalence 
of discrimination and the wage 
gap in the workplace. It may also, 
however, open the door to innocent 
employers facing signifi cant fi nes in 
trying to balance their own needs 
with the applicant pool. The New 
York City Commission on Human 
Rights will ultimately be charged 
with reconciling these issues but in 
the meanwhile, New York City (and 
hopefully New York State) is heading 
in the right direction.
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settlements came about as a result of 
disclosing instances of upcoding, billing 
for services provided by unlicensed 
individuals, or submitting claims for 
incident-to services not covered by 
Medicare. In one instance, a durable 
medical equipment (DME) company 
was required to pay $7.1 million for 
dispensing DME from locations not 
enrolled by CMS while representing 
the services were being performed at a 
different enrolled location.
 Other than alleviating the anxiety 
inherent in knowing that a possible 
government enforcement action could 
strike at any time, the SDP has several 
notable benefi ts for providers which 
avail themselves of the process. One 
key benefi t is that penalty calculations 
in SDP cases tend to be lower than in 
other government enforcement actions. 
Although there is no fi rm standard, 
OIG’s general practice is to require 
damages in a minimum amount of 
1.5 times the actual damage rate (i.e., 
the amount of the improper claims), 
whereas the False Claims Act2 (FCA) 
and Civil Monetary Penalties Law3 
(CMP) can authorize up the triple 
damages in other cases. Providers who 
use the SDP also enjoy a presumption 
by OIG that they will not be required 
to enter into a Corporate Integrity 
Agreement (CIA), and a suspension of 
the provider’s requirement to report 
and return overpayments under CMS 
regulations until a settlement of the 
disclosed matter is reached.
 For 2021, there are several 
notable updates to the SDP. First, 
as mentioned, is the name, which 
has been amended to the “Health 
Care Fraud Self-Disclosure Protocol” 
(previously the “Provider Self 
Disclosure Protocol”), presumably 
to clarify that the SDP applies to 
any “person,” rather than merely 
providers. OIG also published updated 
statistics, showing that between 1998 
and 2020, OIG resolved over 2,200 
disclosures, resulting in over $870 
million in recoveries to the federal 
healthcare programs.
 To focus its enforcement efforts 
and more effi ciently allocate OIG’s 
resources, the 2021 updates also 
provide for higher minimum settlement 
amounts required to resolve matters 
which come about as a result of SDP 
disclosures. Previously, resolutions 
under the SPD required minimum 
settlements of $50,000 for disclosed 
violations of the Anti-Kickback Statute, 
and $10,000 for all other violations. 
Under the 2021 updates, the minimum 
settlements for both have been 
doubled, to $100,000 and $20,000, 
respectively.
 The 2021 updates also brought 
several logistical changes to the SDP 
process. Whereas previously the 
self-disclosing party could submit 

an SDP either by mail or through 
OIG’s online portal, all disclosures 
must now be sent through the portal. 
There is also a new requirement that 
the self-disclosing party must identify 
the estimated damages to each federal 
healthcare program as well as the sum 
of all estimated damages. The updates 
further clarify additional requirements 
for use of the SDP for entities subject 
to existing Corporate Integrity 
Agreements and require the disclosing 
party to state that it is subject to a 
CIA, and to send a copy to the party’s 
assigned OIG monitor.
 Finally, the 2021 updates 
also contain minor changes to 
the provision regarding OIG’s 
coordination with the United States 
Department of Justice (DOJ) in civil 
and criminal matters. Unfortunately, 
although the SDP can be a useful 
mechanism for more favorably 
resolving civil matters involving 
false claims, and while OIG may 
advocate for leniency by DOJ based 
on a party’s self-disclosure, use of the 
SDP does not preclude a related civil 
investigation by DOJ unless DOJ 
chooses to participate in any resulting 
settlement. This has not changed 
with the 2021 update. However, the 
language of the SDP with respect to 
criminal matters has been edited to 
refl ect the OIG no longer encourages 
parties to disclose potential criminal 
conduct, but that OIG will no 
longer advocate for a benefi t in any 
prospective criminal matter based 
on the disclosing party’s use of the 
SDP. In other words, OIG seems 
committed to leaving criminal matters 
to the DOJ, and a provider cannot 
rely on its use of the SDP to mitigate 
the consequences of any potential 
criminal conduct.
 A full copy of the updated SDP 
may be found on OIG’s website.4

 It should also be noted that 
the New York State Offi ce of the 
Medicaid Inspector General (OMIG) 
has adopted its own self-disclosure 
mechanism for providers to disclose 

identifi ed overpayments previously 
paid under the New York Medicaid 
Program. Under New York Public 
Health Law §32(18), OMIG, in 
conjunction with the commissioner 
of the Department of Health, is 
required to develop protocols to 
effectuate the disclosure and collection 
of overpayments and monitor such 
collection efforts. OMIG specifi es the 
bases of improper Medicaid payments 
as billing errors, misconduct by 
employees, reimbursement provided 
for services by excluded individuals 
and others. Per OMIG, in a similar 
fashion as OIG, a provider’s good-
faith disclosure of overpayments may 
be considered as a mitigating factor 
in any enforcement action resulting 
from such overpayment. Information 
on how providers may utilize OMIG’s 
self-disclosure protocol may be found 
on OMIG’s website.5

1. https://oig.hhs.gov/fraud/enforcement/1. https://oig.hhs.gov/fraud/enforcement/
?type=provider-self-disclosures. ?type=provider-self-disclosures. 
2. 31 U.S.C. §§3729 - 3733. 2. 31 U.S.C. §§3729 - 3733. 
3. 42 U.S.C. §1320a–7a.3. 42 U.S.C. §1320a–7a.
4. https://oig.hhs.gov/documents/self-disclosure-4. https://oig.hhs.gov/documents/self-disclosure-
info/1006/Self-Disclosure-Protocol-2021.pdf.info/1006/Self-Disclosure-Protocol-2021.pdf.
5. https://omig.ny.gov/provider-resources/self-5. https://omig.ny.gov/provider-resources/self-
disclosure.disclosure.
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   hat is healthcare fraud?
   There are the obvious
   cases of greed, such as 
physicians billing for fi ctitious patients, 
services never performed and the 
rendering of unnecessary medical 
procedures. However, there is more to 
healthcare fraud than the obvious, like 
widely practiced rule-bending to assist 
patients, including exaggerating either 
the severity of a patient’s condition, 
changing a patient’s billing diagnosis 
or reported signs or symptoms that a 
patient did not have, to help the patient 
secure coverage for needed care. Recent 
events make clear that these infractions 
can result in serious problems. 
The truth is that all well-meaning 
practitioners who bend the rules are 
placing their careers, indeed their very 
freedom, at risk. 
 For the fi rst time since 2013, the 
United States Department of Health & 
Human Services Offi ce of the Inspector 
General (OIG) has made substantive 
revisions to its Self-Disclosure Protocol 
(SDP).
 Originally established in 1998, 
the SDP—now offi cially known as the 
“Health Care Fraud Self-Disclosure 
Protocol” pursuant to the recent 
updates—is intended to allow providers 
to voluntarily disclose evidence of 
fraud or improper billing practices in 
order to avoid the costs and business 
disruptions associated with government 
investigations and possible litigation. In 
other words, if a provider discovers that 
it has been previously reimbursed for 
claims which it knows or should have 
known to be legally improper (such as 
claims involving upcoding, overbilling, 
violations of the Anti-Kickback Statute, 
and others) rather than wait for the 
government to discover, investigate, 
and possibly sanction the provider, it 
can choose to voluntarily disclose the 
impropriety in the interest of a more 
expedient resolution.
 A list of recent enforcement 
actions1 on OIG’s website illustrates 
just some of the types of claims which 
are commonly the subject of SDP 
disclosures. In several cases, providers 
paid penalties to OIG based on 
having disclosed that they employed 
individuals whom they knew or should 
have known were excluded from the 
Medicare or Medicaid programs. Other 
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to register. CLE material, forms, and Zoom link will be sent to pre-registered attendees 24 hours before program.
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FEBRUARY 28, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Trauma Informed Lawyering in 
Matrimonial Practice 
With the NCBA Matrimonial Law CommitteeWith the NCBA Matrimonial Law Committee
Program sponsored by NCBA Corporate Partners MPI Program sponsored by NCBA Corporate Partners MPI 
Business Valuation and Advisory and Champion Business Valuation and Advisory and Champion 
Offi ce SuitesOffi ce Suites
1 Credit in Professional Practice1 Credit in Professional Practice

MARCH 1, 2022
6:00 PM – 7:30 PM
A Healthy Approach to Patient Advocacy 
(ZOOM ONLY)
With the NCBA Community Relations and With the NCBA Community Relations and 
Public Education CommitteePublic Education Committee
1.5 Credits in Professional Practice 1.5 Credits in Professional Practice 
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys

MARCH 2, 2022
5:30 PM – 7:30 PM
Extreme Emotional Disturbance Defense: 
A Case Study 
With the NCBA Criminal Courts Law and Procedure With the NCBA Criminal Courts Law and Procedure 
Committee and the Nassau County Assigned Counsel Committee and the Nassau County Assigned Counsel 
Defender PlanDefender Plan
2 Credits in Professional Practice 2 Credits in Professional Practice 
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys

MARCH 4, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Boots on the Ground—
Local Lobbying on Long Island 
With the NCBA Government Relations CommitteeWith the NCBA Government Relations Committee
1 Credit in Professional Practice 1 Credit in Professional Practice 
SkilSkills Credits Available for Newly Admitted Attorneysls Credits Available for Newly Admitted Attorneys

MARCH 9, 2022
12:30 PM – 1:30 PM

Dean’s Hour: The French Connection Real to 

Reel (Law and American Culture Lecture Series) 

With the NCBA Diversity and Inclusion CommitteeWith the NCBA Diversity and Inclusion Committee

1 Credit in Professional Practice1 Credit in Professional Practice

MARCH 12-13, 2022
Hon. Joseph Goldstein Bridge-the-Gap Weekend 

For Newly Admitted Attorneys: For Newly Admitted Attorneys: 7 Credits in 7 Credits in 

Professional Practice; 6 in Skills; 3 EthicsProfessional Practice; 6 in Skills; 3 Ethics

For Experienced Attorneys: For Experienced Attorneys: 13 Credits in Professional 13 Credits in Professional 

Practice; 3 in Ethics Practice; 3 in Ethics 

Sign up for the entire weekend, a single day, 

or individual classes.

MARCH 14, 2022
12:45 PM – 1:45 PM

Dean’s Hour: Implicit Bias: Past, Present, and 

(How to Avoid in the) Future 

With the Nassau County Equal Justice in With the Nassau County Equal Justice in 

the Courts Committeethe Courts Committee

1 Credit in Diversity, Inclusion, and Elimination of Bias1 Credit in Diversity, Inclusion, and Elimination of Bias

MARCH 15, 2022
1:00 PM – 2:00 PM

Dean’s Hour: Service Dogs, Emotional Support 

Animals and Other Animal Companions 

With the NCBA Animal Law and Civil Rights With the NCBA Animal Law and Civil Rights 

CommitteesCommittees
1 Credit in Professional Practice 1 Credit in Professional Practice 

SkilSkills Credits Available for Newly Admitted Attorneysls Credits Available for Newly Admitted Attorneys
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Hon. Joseph Goldstein 
Bridge-the-Gap Weekend

March 12-13, 2022
FREE for NCBA Members

MARCH 22, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Defense Counsel’s Guide to 
Padilla Compliance (In Bite Size Chunks!): 
Part 1: ICE Enforcement and Removal Priorities
With the NCBA Immigration Law Committee and With the NCBA Immigration Law Committee and 
the Nassau County Assigned Counsel Defender Planthe Nassau County Assigned Counsel Defender Plan
1 Credit in Professional Practice1 Credit in Professional Practice
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys

MARCH 23, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Pitfalls of Valuation: What Every 
Attorney Needs to Know
Program presented by NCBA Corporate Partner Program presented by NCBA Corporate Partner 
MPI Business Valuation and AdvisoryMPI Business Valuation and Advisory
1 Credit in Professional Practice 1 Credit in Professional Practice 
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys

MARCH 24, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Accounts Receivable?—
Can I Write You a Check? 
(Business of Law Lecture Series) 
Program sponsored by NCBA Corporate Partner Program sponsored by NCBA Corporate Partner 
Champion Offi ce Suites Champion Offi ce Suites 
1 Credit in Professional Practice1 Credit in Professional Practice

MARCH 29, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Advancing an Inclusive Workplace 
Climate for Women in the Law 
With the NCBA Women in the Law CommitteeWith the NCBA Women in the Law Committee
1 Credit in Diversity, Inclusion, and Elimination of Bias1 Credit in Diversity, Inclusion, and Elimination of Bias

MARCH 30, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Ethics of a Residential Real 
Estate Closing
Presented by NCBA Corporate Partner Presented by NCBA Corporate Partner 
Tradition Title Agency Inc.Tradition Title Agency Inc.
1 Credit in Ethics

MARCH 31, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Refl ections from the Appellate Division 
Clerk’s Offi ce 
With the NCBA Appellate Practice CommitteeWith the NCBA Appellate Practice Committee
1 Credit in Professional Practice 1 Credit in Professional Practice 
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys

APRIL 4, 2022
12:30 PM – 1:30 PM
Dean’s Hour: Nuts and Bolts of Foreclosure 
Defense
With the NCBA Mortgage Foreclosure ProjectWith the NCBA Mortgage Foreclosure Project
1 Credit in Professional Practice 1 Credit in Professional Practice 
Skills Credits Available for Newly Admitted AttorneysSkills Credits Available for Newly Admitted Attorneys



opposing party authorized to 
make a statement on the subject or 
by the opposing party’s agent or employee 
on a matter within the scope of that 
relationship and during the existence of 
that relationship. (emphasis added).

 Until now, New York held to 
the common-law “speaking agent” 
rule, which admitted only the former 
category. As the Court of Appeals held 
almost forty years ago in Loschiavo v. 
Port Authority of New York & New Jersey: 
“the hearsay statement of an agent 
is admissible against his employer 
under the admissions exception to 
the hearsay rule only if the making of 
the statement is an activity within the 
scope of his authority.”1 As recently 
as 2017, the Second Department in 
Wilson v. County of Westchester affi rmed 
that unauthorized statements were still 
inadmissible in New York courts:

A statement by an agent who 
has no authority to speak for the 
principal does not fall within the 
“speaking agent” exception to 
the rule against hearsay “even 
where the agent was authorized 
to act in the matter to which [the] 
declaration relates.”2

 Under that rule, parties seeking 
to admit unauthorized admissions 
were left to argue another recognized 
exception to the hearsay rule, such as 
res gestae or spontaneous exclamation, 
with mixed results.3

 The Federal Rules of  Evidence 
have always applied a broader 
exception, to include unauthorized 
statements made during agency or 
employment on a matter within the 
scope of that relationship. Citing 
federal cases and Wigmore’s citation 
of state cases, the Advisory Committee 
in 1972 recognized “Dissatisfaction 
with this loss of valuable and helpful 
evidence has been increasing.”4 
Accordingly FRE 801(d)(2)(C) and 
(D) have always excluded both kinds 
of admissions from the defi nition of 
hearsay:

A statement that meets the 
following conditions is not 
hearsay...The statement is offered 
against an opposing party and...
was made by a person whom 
the party authorized to make 
a statement on the subject [or] 
was made by the party’s agent 
or employee on a matter within 
the scope of that relationship and 
while it existed.

 The debate over expanding New 
York’s exception has been building for 
some time. In a 2013 article, Albany 
Law School professor Michael J. 
Hutter argued for adopting the federal 
rule.5 State Senator Brad Hoylman’s 
sponsor memo cited Professor Hutter’s 
article in giving reasons for adopting 
the federal rule:

While under current law it 
appears clear that a hearsay 
statement will be admissible if 
there was actual authority to 
speak on behalf of the party, such 
authority often may be shown 
only by implication in light of the 
circumstances of the employment 
or agency relationship. In practice, 
this tends to limit “speaking 
authority” to only the high levels 
of management.6

 In a 2020 article, however, 
attorney John L.A. Lyddane defended 
the common-law standard and voiced 
several concerns about broadening the 
exception.7

 The fi rst problem that he saw 
was the unreliability inherent in all 
hearsay: “A hearsay statement based 
on an incomplete understanding 
of the facts, some other person’s 

   overnor Kathy Hochul ended
   2021 by enacting a fl urry of
   legislation, signing twenty-one 
bills in the last week of December alone. 
Two of these new laws particularly 
impact litigation in New York and 
have already taken effect, presenting 
immediate opportunities for counsel 
who promptly get up to speed.

CPLR 4549: Expanding the 
Party-Admission Exception

 Effective December 31, 2021, the 
new CPLR 4549 expands the party-
admission exception to the hearsay rule, 
adding a second category of statements 
outside this exclusion:

A statement offered against 
an opposing party shall not be 
excluded from evidence as hearsay 
if made by a person whom the 

G
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hearsay statement, or any other 
infi rm evidentiary footing, will not be 
identifi able as unreliable by the jury 
in determining the relative weight of 
available evidence.”
 Lyddane also noted that “not 
every employee has the same interest 
as that of her employer,” meaning 
that an employee’s desire to defl ect 
blame on an unavailable coworker 
might also make any such “admission” 
less reliable.
 Lyddane’s third concern was the 
lack of evidence of circumstances to 
otherwise suggest that testimony about 
an unauthorized party admission is 
reliable:

By the time a malpractice 
case reaches trial it is virtually 
guaranteed that the declarant 
to whom a statement is 
attributed will not be available 
to fi ll the gaps in information, 
place whatever was said in the 
appropriate context, or deny the 
statement altogether. Using such 
testimony seems inconsistent 
with the smooth operation of a 
system which relies on the ability 
to confront and cross examine 
the accuser and exclude infi rm 
evidence from consideration.

 CPLR 4549 is now law, however, 
and applies to pending litigation as 
of December 31, 2021. Therefore, 
statements that were inadmissible 
hearsay when an employee or agent 
was deposed last year may now be 
admissible once a foundation is laid. 
In Browe v. CTC Corporation, the Second 
Circuit recently restated the elements 
of the FRE 801(d)(2)(D) exception:

A party seeking to admit such 
a statement must establish “(1) 
the existence of the agency 
relationship, (2) that the statement 
was made during the course of the 
relationship, and (3) that it relates 
to a matter within the scope of the 
agency.”8

 Lyddane’s concerns will still be 
present, but if this hearsay is now 
admissible then any concerns about 
the testifying witness’ capacity or 
credibility will have to be explored at 
trial, if not in deposition.

CPLR 3101(f): Mandatory 
Disclosure of Insurance Coverage

 A completely-rewritten CPLR 
3101(f), also effective December 31, 
2021, requires automatic disclosure of 
insurance policies that were previously 
discoverable upon request.9

 Now, sixty days after serving an 
answer, defendants must produce 
not just coverage limits on applicable 
policies but also:

all primary, excess and umbrella 
policies

a complete copy of any such 
policy, including declarations, 
insuring agreements, conditions, 
exclusions, endorsements, and 
similar provisions

the contact information of 
any adjuster or third-party 
administrators and persons within 
the insuring entity to whom 
the third-party administrator is 
required to report

the amounts available under any 
such policy to satisfy a judgment 
or reimburse payments made to 
satisfy the judgment

any lawsuits that have reduced or 
eroded or may reduce or erode 
such amounts

the amount, if any, of any 
payment of attorney’s fees that 
have eroded or reduced the face 
value of the policy, along with the 
name and address of any attorney 
who received such payments

 Even applications for insurance 
must be disclosed, and defendants 
have an ongoing obligation to update 
such information, up to sixty days after 
settlement.
 The legislation also added CPLR 
3122-b, which requires a certifi cation 
“by the defendant . . . and a 
certifi cation by any attorney appearing 
for the defendant” to the accuracy 
and completeness of the information 
produced.
 These provisions apply 
retroactively to actions pending 
on December 31, in which: “Any 
information required by this act that 
has not previously been provided in 
pending cases shall be provided within 

sixty days after such effective date”—
that is, March 1, 2022.
 Obviously, plaintiff’s counsel in 
personal injury cases should be at 
least contacting defense counsel in 
any cases where defendants have not 
already complied with the statute. 
Demanding counsel should not, 
however, simply fi re off demands or 
letters advising their adversaries of 
this new requirement. The Uniform 
Rules now state: “To the maximum 
extent possible, discovery disputes 
should be resolved through informal 
procedures, such as conferences, as 
opposed to motion practice.”10 A 
good faith consultation about such 
matters “must take place by an in-
person or telephonic conference.”11 
Moreover, such personal consultations 
are an opportunity for counsel on both 
sides to agree on what will constitute 
compliance with this rule going 
forward, minimizing the chances of 
dispute or delay in future cases.

Conclusion

 Counsel on different sides will have 
different views of changes like these 
to discovery and litigation practices. 
But each of us has an obligation to be 
aware of the latest legal developments, 
and to determine how best to use 
these rules to best advocate on our 
clients’ behalf. Ironically, it is through 
communication and even collaboration 
with our adversaries that we will 

resolve disputes over such matters 
in the most effi cient and equitable 
manner, so that we can concentrate 
our efforts on the truly determinative 
issues in each case.

1. 58 N.Y.2d 1040, 1041 (1983). 1. 58 N.Y.2d 1040, 1041 (1983). 
2. 148 A.2. 148 A.D.3d 1091, 1092 (2d Dep’t 2017)(quoting D.3d 1091, 1092 (2d Dep’t 2017)(quoting 
Simpson v. New YorSimpson v. New York City Tr. Auth., 283 A.D.2d 419 k City Tr. Auth., 283 A.D.2d 419 
(2d Dep’t 2001). (2d Dep’t 2001). 
3. 3. SeeSee David J. Wallman,  David J. Wallman, Employees’ Admissions in Employees’ Admissions in 
New York: Time for A Change,New York: Time for A Change, 11 Touro Law Review  11 Touro Law Review 
231, 236–41 (Fall 1994)(discussing cases). 231, 236–41 (Fall 1994)(discussing cases). 
4. Fed. R. Evid. 801 Advisory Committee’s Notes, 4. Fed. R. Evid. 801 Advisory Committee’s Notes, 
1972 Proposed Rules, Note to subdivision (d). 1972 Proposed Rules, Note to subdivision (d). 
5. Michael J. Hutter, “‘Speaking Agent’ Hearsay 5. Michael J. Hutter, “‘Speaking Agent’ Hearsay 
Exception: Time to Clarify, If Not Abandon,” New Exception: Time to Clarify, If Not Abandon,” New 
York Law Journal (June 6, 2013). York Law Journal (June 6, 2013). 
6. S7903 Spon6. S7903 Sponsor Memo. sor Memo. 
7. John L. A. Lyddane, “Reasons To Maintain New 7. John L. A. Lyddane, “Reasons To Maintain New 
York’s ‘Speaking Agent’ Hearsay Rule,” New York York’s ‘Speaking Agent’ Hearsay Rule,” New York 
Law Journal (Jan. 17, 2020). Law Journal (Jan. 17, 2020). 
8. 15 F.4th 175 (2d Cir. 2021). In criminal cases, 8. 15 F.4th 175 (2d Cir. 2021). In criminal cases, 
however, this exception is unavailable to admit however, this exception is unavailable to admit 
out-of-court statements by government informants. out-of-court statements by government informants. 
U.S. v. BehiryU.S. v. Behiry, 20-3697-cr, 2021 WL 6061988 (2d , 20-3697-cr, 2021 WL 6061988 (2d 
Cir. Dec. 20, 2021). Cir. Dec. 20, 2021). 
9. 2021 N.Y. Laws 32 (Dec. 31, 2021). 9. 2021 N.Y. Laws 32 (Dec. 31, 2021). 
10. 22 NYCRR §202.20-f(a). 10. 22 NYCRR §202.20-f(a). 
11. 22 NYCRR §202.20-f(b).11. 22 NYCRR §202.20-f(b).

Christopher J. 
DelliCarpini is 
an attorney with 
Sullivan Papain 
Block McGrath 
Coffi nas & Cannavo 
P.C. in Garden 
City, representing 
plaintiffs in personal 
injury matters. He 

is also Chair of the NCBA Medical-Legal 
Committee and Counsel to the Nassau 
Academy of Law. He can be reached at 
cdellicarpini@triallaw1.com.

Law Day is traditionally celebrated in early May and 
 recognizes the role of law in the foundation of our

country and its importance in society. The theme of this
year’s Law Day is “Toward a More Perfect Union—The

Constitution in Times of Change.”
 
 

Please join us in May 2022 as our Bar Association
recognizes the importance of Law Day and celebrates it

with the awarding of the Liberty Bell and Peter T. Affatato
Awards, along with the Pro Bono Attorney of the Year

Award.
 

May 2022 at Domus

Additional details to follow. 

•

•

•

•

•

•



16  ■  March 2022  ■  Nassau Lawyer

What Constitutes Probable Cause for a 
Search Warrant for “Real-time” CSLI?

Charles Holster
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CRIMINAL LAW

   his article about real-time
   geolocation information was
   prompted by the Second 
Department’s decision last year in 
People v. Costan.1 The defendant in that 
case was identifi ed by witnesses as the 
perpetrator of several robberies. In 
2012, his ex-girlfriend provided his 
cell phone number to the police, who 
obtained a court order which directed 
the defendant’s wireless service carrier to 
provide his “real-time” cell site location 
information (CSLI).2 The real-time 
CSLI revealed the current location of the 
defendant’s cell phone, which enabled 
the police to locate and arrest him in a 
matter of hours.3

 The court order had presumably 
been obtained under Section 2703(c) of 
the Stored Communications Act (SCA).4 
Under subdivision (d) of that same 
section, the standard for obtaining such 
an order was that the subscriber’s CSLI 

T

would be “‘relevant and material to 
an ongoing investigation.”5 However, 
in 2018, the Supreme Court held, in 
Carpenter v. United States,6 that, in the 
absence of exigent circumstances, 
historical CSLI may not be obtained 
by law enforcement without a warrant 
based upon probable cause; and 
that the standard in Section 2703(d) 
“falls well short of the probable cause 
required for a warrant.”7

 The defendant in Costan moved 
to suppress the statements he had 
made to law enforcement offi cials, as 
well as the identifi cation testimony, 
and the physical evidence seized 
incident to his arrest.8 The decision 
does not state that the defendant moved 
to suppress the real time CSLI. It 
was apparently argued, however, 
that the real-time CSLI which led 
to his arrest was obtained without a 
warrant in violation of the Supreme 
Court’s holding in Carpenter. The 
Second Department stated that the 
determination in Carpenter, “requiring 
law enforcement, in the absence of 
exigent circumstances,9 to obtain a 
warrant supported by probable cause 
before acquiring a person’s historical 
CSLI, specifi cally does not encompass 
the acquisition of real-time CSLI at issue 
here.”10

 On November 30, 2021, the 
Court of Appeals denied Mr. Costan’s 

motion for leave to appeal.11 At 
present, Costan is controlling authority 
for trial courts throughout New York 
State, since it is the only appellate 
division decision to have addressed 
the issue of whether a warrant is 
required for real-time CSLI in the 
absence of exigent circumstances.12 In 
the future, however, one or more of 
the other three Judicial Departments 
may disagree with Costan, and hold 
that, as a matter of New York State 
law,13 a search warrant based upon 
probable cause is required to obtain 
real-time CSLI, unless there are 
exigent circumstances. If that happens, 
a related issue will also have to be 
addressed, i.e.: What evidentiary 
showing is necessary to demonstrate 
probable cause for a search warrant for 
real-time CSLI?
 The alternative ground for 
affi rmance in Costan was that “even if 
Carpenter were to be applied here, the 
November 23, 2012 order containing 
an ‘express fi nding of probable cause, 
which was supported by the People’s 
evidentiary showing’ *** was effectively 
a warrant for Carpenter purposes.”14 
The nature of the People’s evidentiary 
showing is not described in Costan, 
nor do the cases that it cites provide 
any insight. The courts that have 
addressed this question, in regard to 
either real-time CSLI or historical CSLI, 

have answered it in two different ways. 
Some have required a showing that the 
CSLI was likely to yield evidence of a 
crime, while others have held it to be 
suffi cient that there was probable cause 
for the defendant’s arrest.15

Showing that Real-Time CSLI 
Will Likely Yield Evidence 

of a Crime

 After Carpenter, the Second Circuit, 
in United States v. Johnson, applied 
the same standard to historical CSLI 
that it applies to search warrants 
generally, i.e., ““whether, given all the 
circumstances set forth in the affi davit 
before [it] ... there is a fair probability 
that ... evidence of a crime’ will be 
refl ected in the records at issue.”16

 In People v. Markellos, a recent 
Nassau County case, where a warrant 
was sought for historical CSLI, as 
required under Carpenter, the court’s 
decision stated that “[t]he cell 
site application [must] contain[] 
information establishing probable 
cause to believe that records relating 
to the location of defendant’s phone 
would provide evidence of the location, 
planning, and execution of the 
underlying offenses.”17

 In United States v. Acosta, decided 
prior to Carpenter, the Southern District 
acknowledged that “[a]s to the GPS 
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Marriages Come and Go, but Divorce 
is Forever

              –Nora Ephron, Heartburn

 verything is Copy is the new
 HBO documentary about Nora
 Ephron. Directed by her son Jacob 
Bernstein, the title comes from Ephron’s 
mother Phoebe who lived by the adage: 

tracking warrant, it is an open question 
in this Circuit whether the Government 
is required to demonstrate probable 
cause to obtain such a warrant.”18 
However, it went on to state that, if 
such a requirement exists, it had been 
amply met, because the government’s 
application demonstrated “that tracking 
of GPS data associated with the Target 
Cell Phone would reveal ‘evidence of a 
crime’ and ‘property designed for use, 
intended for use, or used in committing 
a crime.’ Fed.R.Crim.P. 41[c].”19

 In United States v. Shulaya, decided 
prior to Carpenter, the Second Circuit 
stated that “if an affi davit demonstrates 
that the discovery of evidence through 
GPS tracking or cell site location 
information is probable, then a warrant 
may issue.”20 The court made no 
distinction between tracking with GPS 
data and tracking with real-time CSLI. 
It ruled that probable cause had been 
shown because “the detailed GPS 
Affi davit specifi es which phones were 
to be tracked and how each of the 
purported owners of those phones was 
involved in the criminal conspiracy, 
including in ways that involved their 
cellphones.”21

Showing Probable Cause
 for Defendant’s Arrest

 In re Smartphone Geolocation Data 
Application was decided prior to 
Carpenter by the Eastern District of 
New York. The court held that, if there 
is already an arrest warrant, there is no 
need to also obtain a search warrant 
for real-time CSLI: “[T]he issuance of 
an arrest warrant for the defendant in 
this case undermines any expectation 
of privacy in prospective cell site data. 
Therefore, under the circumstances, the 
Government need not obtain a search 
warrant.”22

 In United States v. Okparaeke, decided 
a year after Carpenter, the government 
applied to the Southern District of New 
York for a search warrant for real-
time CSLI. According to the court’s 
decision, the warrant application 
made the representation that “the 
cellphone number to be tracked would 
be relevant to locating and investigating 

the defendant, whom the Affi davit 
identifi ed as currently engaged narcotics 
(sic) distribution.”23 There appeared 
to be no representation that the CSLI 
would probably yield further evidence 
of such crimes. Yet, the court found 
that there was probable cause for 
the real-time CSLI search warrant.24 
As was noted above, the Supreme 
Court held in Carpenter that a showing 
that CSLI would be “‘relevant and 
material to an ongoing investigation’ 
(18 U.S.C. §2703(d)) ***falls well short 
of the probable cause required for a 
warrant.”25 Although Carpenter involved 
historical CSLI, there is no apparent 
reason why the Court’s observation 
should not also apply to real-time CSLI.
 In two New York State, lower 
court cases, decided after Carpenter, the 
real-time tracking of the defendants’ 
cell phones was sought for the sole 
purpose of locating the defendants to 
arrest them. In both cases, it was held 
that, if a warrant was required for such 
a search, the police only had to show 
that there was probable cause for the 
arrest.26 In one of those cases, People v. 
Davis (Jaquan), the court articulated 
its position in a particularly forthright 
manner:

The applications did succeed in 
establishing probable cause to 
believe that the defendant had 
committed the crime of attempted 
murder in the second degree, 
assault in the fi rst degree and 
criminal possession of a weapon 
in the second degree. They did 
not, however, claim to or succeed 
in establishing probable cause to 
believe that the GPS information 
would constitute evidence, at least 
in the conventional understanding 
of what “evidence” is, or that it 
would “tend to demonstrate” the 
defendant’s culpability. Instead, 
the applications demonstrated, as 
they each explicitly claimed to do, 
probable cause that “[e]vidence 
helpful to locate [the defendant] 
[would] likely be obtained by 
using . . . cell site information 
and precision location/GPS 
information.”27

    Of course, once located and 
arrested, it was possible that 
the defendant might have been 
found in possession of property 
connecting him to the crime, 
or might make an inculpatory 
statement, as the defendant did 
here. But that possibility does not 
constitute a probability, as CPL 
690.10 (4) and 690.40 (2) require. 
Thus, the issue remains whether 
a search warrant may be issued 
solely for the purpose of fi nding 
and arresting a suspect.28

 The Davis court answered that 
question in the affi rmative, stating 
that “[i]t simply makes no sense that 
where probable cause exists that a 
person committed a crime and that 
GPS information can be used to 
locate and arrest him, CPL article 
690 would not authorize the issuance 
of a search warrant to do so.”29 Since 
the Davis court gave this issue serious 
consideration in its decision, an 
appeal in that case would present a 
good opportunity for the issue to be 
addressed by the First Department. As 
of this date, Davis is still pending in the 
lower court.

Conclusion

 There are differences of opinion 
among the courts which have 
addressed the issue of what constitutes 
probable cause for a search warrant 
for real-time CSLI. The dispute will 
have to be addressed in the event that 
the Second Department’s holding in 
Costan is not followed by one or more 
of the other Judicial Departments, or if 
in the Second Department, its holding 
is challenged in a future case, and 
the Court of Appeals grants leave to 
appeal.
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I married him against all evidence. 
I married him believing that 
marriage doesn’t work, that love 
dies, that passion fades, and in so 
doing I became the kind of romantic 
only a cynic is truly capable of 
being.

“everything is copy; everything is material.”1 It 
would prove to be an apt metaphor for 
someone whose life’s work was a clever 
blend of fact and fi ction.
 Ephron believed if she was the 
one who told the story than she could, 
if not alter reality, at least control the 
narrative: “if you slip on a banana 
peel, people laugh at you, but if you tell 
people you slipped on a banana peel, it’s 
your joke. And you’re the hero of the 
joke because you’re telling the story.”2

 In her Roman à clef Heartburn, 
she crafted a tale based on her failed 
marriage to Carl Bernstein of Watergate 

fame. The novel serves-up a snarky 
souffl e of wit, poignancy and revenge 
written from a woman’s perspective. 
Heartburn also became the focus of a 
most unusual divorce settlement.

You fall in love with someone, and 
part of what you love about him 
are the differences between you; 
and then you get married and the 
differences start to drive you crazy.
  –Nora Ephron, Heartburn

 For those unfamiliar with Nora 
Ephron, she is perhaps best-known 

E

Rudy Carmenaty



for writing When Harry Met Sally and 
directing Sleepless in Seattle. She became 
one of the fi rst bankable female 
fi lmmakers in Hollywood. Her fi lms 
were sophisticated romantic comedies, 
presented with her sly humor and 
feminine insight.
 But she was a lot more. Ephron 
made her initial reputation in the 1970s 
as an acerbic journalist, her bludgeon 
wit on full-display in the pages of Esquire 
and New York magazines. She would 
write and/or direct a dozen movies, see 
two of her plays mounted on Broadway, 
and publish several collections of 
humorous essays over a forty-year span.
 Born in Manhattan, raised in 
Beverly Hills and educated at Wellesley, 
much of Ephron’s comedy came from 
her own experiences. Her parents 
were playwrights turned screenwriters. 
Although they stayed together in spite of 
their diffi culties, Nora herself would be 
twice divorced and thrice married.3

 Heartburn resonates in its biting 
prose, tart re-telling of real-life events, 
and, most of all, its affi rmation that 
women can be strong, vulnerable, and 
yes wickedly funny, all at the same time. 
As she once affi rmed at a Wellesley 
commencement address: Above all, be the 
heroine of your life, not the victim.4

I think I was so entranced with 
being a couple that I didn’t even 
notice that the person I thought I 
was a couple with thought he was a 
couple with someone else.
     –Nora Ephron, Heartburn

 Ephron met Carl Bernstein 
in 1973, the same year he received 
the Pulitzer Prize for his reportage 
in the Washington Post. Though each 
had achieved a certain measure of 
recognition amongst the New York/
Washington media axis, she was 
insecure, and he was a philanderer.
 They wed in 1976, a second 
marriage for both. By 1979, the couple 
would go their separate ways. Nora, 
then-carrying their second child, caught 
Bernstein in a torrid affair with BBC 
News producer Margaret Jay. Jay, the 
daughter of UK Prime Minister James 
Callahan, was at the time the wife of the 
British Ambassador to the United States 
Peter Jay.5

 In spite of all tears, Ephron  
always saw the humorous potential of 
her predicament: “I knew even when 
the affair was happening that it was 
funny—I just wasn’t laughing at the 
time. The whole thing was just too 
ludicrous.”6 Ephron left Bernstein and 
Washington behind, returning to New 
York to fi nd solace.
 Ephron was as resilient as her 
fi ction is sublime. Her take on infi delity 
was infused by her impeccable sense of 
comic timing and the pathos that can 
only come from a brutal betrayal. Nora 
converted her pain into comedic gold, 
turning the tables on the unfaithful 
husband who cheated on her while she 
was pregnant.

Everyone always asks, was he 
mad at you for writing the book? 
and I have to say, Yes, yes, he was. 
He still is. It is one of the most 
fascinating things to me about the 
whole episode: he cheated on me, 
and then got to behave as if he was 
the one who had been wronged 
because I wrote about it!
  –Nora Ephron, Heartburn

Heartburn recounts the break-up of 
Rachel Samstat, a food writer who 
resembles Nora, and political reporter 
Mark Feldman, Bernstein’s alter-
ego. Mark has an affair with Thelma 
Rice, a member of their DC social 
set. Published in 1983, the novel 
engendered considerable tongue-
wagging about the characters’ real-life 
counterparts.
 Nora left no doubt she was the 
aggrieved party. Her thinly veiled satire 
was a means of literary pay-back. 
Spiced with an assortment of recipes, 
the kitchen knives are out as Carl 
Bernstein, the intrepid reporter who 
helped bring down Richard Nixon, is 
carved-up on a platter for being crude, 
cavalier, and chauvinistic.
 Mark/Bernstein is depicted as 
someone “capable of having sex with 
a venetian blind” while Thelma/Ms. 
Jay is a “fairly tall person with a neck 
as long as an arm, a nose as long as 
a thumb and you should see her legs, 
never mind her feet, which are sort of 
splayed.”7 Nora proves that revenge is a 
dish best served cold.
 Heartburn is catty in tone 
and scathing in result. It publicly 
skewered Bernstein, exposing his 
many shortcomings as a man and 
as a husband for all to see. With the 
literati always being prone to gossip, 
Bernstein’s public reputation took a hit 
in the charmed circles he operated in. 
He was uncharacteristically circumspect 
when the novel came out.
 However, when the fi lm was 
announced, he became quite anxious. A 
movie attracts a far-wider audience and 
has a much longer shelf-life than a book. 
Bernstein was determined to use his 
only leverage, their as of yet unfi nalized 
divorce, to salvage what was left of his 
privacy and his pride.

Of course, there are good divorces, 
where everything is civil, even 
friendly. Child support payments 
arrive. Visitations take place on 
schedule. …In my next life I must 
get one of those divorces.
       –Nora Ephron, I Remember 
Nothing

 Having gotten his comeuppance 
in the book’s pages, Bernstein wanted 
to neuter the impact of the upcoming 
fi lm which was set to star Meryl Streep 
and would be directed by Mike Nichols. 
Bernstein demanded to see Nora’s 
screenplay and have a say in how he 
was going to be portrayed on fi lm.
 Although as a couple they 
separated in 1979, it would take more 

than fi ve years for Nora and Bernstein 
to agree on the terms of their fi nal 
divorce decree. The stumbling block 
during their protracted negotiations was 
the movie. It all became something of a 
public spectacle, conducted in the press 
as well as between the parties and their 
lawyers.
 Nora announced her split 
from Bernstein by giving the item to 
columnist Liz Smith of the New York 
Daily News.8 Even Harper’s Magazine, 
the perennial stalwart of American 
literature and culture, published an 
excerpt from Attachment A to the Marital 
Separation Agreement between Nora Ephron 
and Carl Bernstein.9

 In addition to establishing joint 
custody of their two sons, the separation 
agreement between Nora and Bernstein, 
which was signed in 1985, contains 
several unique provisions and clauses:

1.  Nora and Paramount Pictures
 permitted Bernstein to read the
 screenplay before fi lming and see 
 any rewrites.

2.  Bernstein could view the fi lm’s 
 fi rst cut.

3.  Bernstein could meet with director
 Nichols, a signatory to the
 agreement, to propose changes.

4.  Nora could not write about 
 Bernstein or the family.

5.  Nora’s name would not appear on
 any subsequent versions of the story,
 including any prospective television
 series.

6.  A percentage of the fi lm’s profi ts
 would be placed in a trust for their
 children.10

 These terms, the result of several 
years of expensive lawyering, meant 
changes were going to take place to 
soft-peddle the story when it fi nally 
reached the screen. Bernstein insisted 
that the character of the husband be 
depicted “at all times as a caring, loving 
and conscientious father.”11 The Mark 
depicted in the movie would not be the 
complete cad that he is made out to be 
in the novel.

I highly recommend having Meryl 
Streep play you. If your husband 
is cheating on you with a car hop 
get Meryl to play you. You will feel 
much better.
       –Nora Ephron at the American 
Film Institute Salute to Meryl 
Streep (2004)

 The fi lm version of Heartburn 
premiered in 1986 with Streep playing 
Rachel and Jack Nicholson playing 
Mark Foreman.12 In spite of its stellar 
cast and Nichols’ direction, it is Nora’s 
screenplay that falls somewhat fl at. The 
grist of her original story was sacrifi ced 
to meet the conditions set forth in the 
separation agreement.
 Bernstein had won the battle, 

for absent the compromises agreed 
to the movie could never have been 
made. But Nora, who made her case 
in the book, won the war. At last free 
of Carl Bernstein, she embarked on a 
fabulous second career in the movies. A 
latter-day Ernst Lubitsch, her fi lms are 
treasured and loved. And so was she.
 As Meryl Streep13 observed: “Nora 
just looked at every situation and cocked her 
head and thought, ‘Hmmmm, how can I 
make this more fun?’ You could call on her for 
anything: doctors, restaurants, recipes, speeches, 
or just a few jokes, and we all did it, constantly. 
She was an expert in all the departments of 
living well.”14

 Living well is ultimately the best 
revenge. And Nora found marital bliss 
in her twenty-fi ve-year third marriage to 
Nick Pileggi, who wrote the book Wise 
Guy from which Martin Scorsese’s fi lm 
Goodfellas is derived. She also became 
a guru of sorts on the topic of divorce, 
blogging for the Huffi ngton Post.
 Nora Ephron died from leukemia 
in 2012 at the age of seventy-one. 
She had a remarkable gift for fi nding 
the humor in life regardless of the 
circumstances. Nora was able to 
express herself in any medium, after all 
‘everything is copy.’ Her voice is now silent, 
but her work in print and on fi lm will 
live on amusing audiences.

1. Nor. Nora Ephron interview, a Ephron interview, ‘I Remember Nothing’: Nora, ‘I Remember Nothing’: Nora, 
Ephron, Aging GratefullyEphron, Aging Gratefully, November 9, 2010 at www., November 9, 2010 at www.
npr.org. npr.org. 
2. 2. Id. Id. 
3. Nora’s fi rst husband was humorist Dan 3. Nora’s fi rst husband was humorist Dan 
Greenburg, he was followed by Carl Bernstein (the Greenburg, he was followed by Carl Bernstein (the 
father of her two boys), and then she married Nick father of her two boys), and then she married Nick 
Pileggi. Pileggi. 
4. 4. Nora Ephron ’62 addressed the graduates in 1996Nora Ephron ’62 addressed the graduates in 1996. . 
at www.Wellesley.edu. at www.Wellesley.edu. 
5. Dolly Langdon and Martha Smilgis, 5. Dolly Langdon and Martha Smilgis, Can Carl Can Carl 
Bernstein Handle Deep Troth? Nora Ephron Leaves Bernstein Handle Deep Troth? Nora Ephron Leaves 
Him Over An Ex-P.M.’s DaughterHim Over An Ex-P.M.’s Daughter, People Magazine, , People Magazine, 
January 14, 1980, at https://people.com. January 14, 1980, at https://people.com. 
6. Jan Moir, 6. Jan Moir, He’d have sex with a Venetian blind... That He’d have sex with a Venetian blind... That 
was Nora Ephron’s typically withering response to her was Nora Ephron’s typically withering response to her 
husband’s affairhusband’s affair, Daily Mail, June 27, 2012 at www., Daily Mail, June 27, 2012 at www.
dailymail.co.uk. dailymail.co.uk. 
7. 7. Id. Id. 
8. 8. Remembering Syndicated Gossip Columnist Liz Remembering Syndicated Gossip Columnist Liz 
SmithSmith, November 17, 2011 at www.npr.org. , November 17, 2011 at www.npr.org. 
9. Ariel Levy, 9. Ariel Levy, Nora Knows What To DoNora Knows What To Do, New , New 
Yorker, June 29, 2009 at www.newyorker.com. Yorker, June 29, 2009 at www.newyorker.com. 
10. Chuck Conconi, 10. Chuck Conconi, Divorce With a Heartburn Divorce With a Heartburn 
ClauseClause, Washington Post, June 28, 1985 at www., Washington Post, June 28, 1985 at www.
washingtonpost.com. washingtonpost.com. 
11. 11. Id. Id. 
12. The change in the character’s surname came 12. The change in the character’s surname came 
about with the casting of Nicholson. Another reason about with the casting of Nicholson. Another reason 
may have been that ‘Mark Feldman’ too closely may have been that ‘Mark Feldman’ too closely 
resembles the name Mark Felt. Felt would later be resembles the name Mark Felt. Felt would later be 
revealed as “revealed as “Deep ThroatDeep Throat”, the anonymous source ”, the anonymous source 
tapped by Bernstein and Carl Woodward during tapped by Bernstein and Carl Woodward during 
Watergate. Watergate. 
13. Ephron and Streep collaborated on three fi lms: 13. Ephron and Streep collaborated on three fi lms: 
Silkwood, Heartburn,Silkwood, Heartburn, and  and Julie & JuliaJulie & Julia. . 
14. Andrew Pulver, 14. Andrew Pulver, Nora Ephron: Hollywood Nora Ephron: Hollywood 
colleagues pay tribute to her workcolleagues pay tribute to her work, The Guardian, June , The Guardian, June 
27, 2012 at www.theguardian.com.27, 2012 at www.theguardian.com.

18  ■  March 2022  ■  Nassau Lawyer

Rudy Carmenaty 
is the Deputy 
Commissioner of 
the Nassau County 
Department of 
Social Services. 
He also serves as 
Co-Chair of the 
NCBA Publications 
Committee and 
Chair of the 
Diversity & Inclusion 
Committee.



Nassau Lawyer  ■  March 2022  ■  19

Opal Wealth Advisors is a registered investment advisor dedicated to helping
you create and use wealth to accomplish goals that are meaningful to you.

Jesse Giordano, CFP
Financial Advisor, Principal
jesse.giordano@opalwealthadvisors.com
(516) 388-7980

Lee Korn
Financial Advisor, Principal

lee.korn@opalwealthadvisors.com
(516) 388-7980

NCBA 2021-2022 Corporate Partners
Nassau County Bar Association Corporate Partners are committed to provide 
members with the professional products and services they need to succeed. 
Contact the Corporate Partner representatives directly for personalized service.

NCBA Corporate Partner 
Spotlight

Karen Keating
(631) 328-4410
kkeating@traditionta.com

Tradition Title Agency

 Tradition Title Agency, Inc. is a full-service title 
company committed to providing law fi rms with the 
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John Dalli, partner at Dalli & 
Marino, LLP has been named 
Chair of the Nursing Home 
Litigation Group of the New 
York State Trial Lawyers 
Association and has been chosen 
as a New York Metro Super 
Lawyer for the eighth consecutive 
year.

Michael H. Sahn, Managing 
Member of Sahn Ward Braff 
Koblenz PLLC and Robert N. 
Cohen, President and Managing 
Partner of Weinstein, Kaplan & 
Cohen, P.C. take great pride in announcing 
that the fi rms have merged, and will continue 
to practice as Sahn Ward Braff Koblenz 
PLLC.

Ronald Fatoullah of Ronald Fatoullah 
& Associates presented several educational 
Zoom webinars in February, including a 
panel discussion entitled “Heart to Heart: 
An Analysis of Social Isolation with Older 
Adults,” “Understanding Probate and 
Probate Litigation,” and the panel discussion 
“Moving Ahead in 2022—Taking Good 
Care of Yourself and Loved Ones.”

Karen Tenenbaum, LL.M. (Tax), CPA, 
tax attorney, was recently included in “The 
Book of Power Lists” by Long Island Business 
News, which features Long Island’s most 
infl uential industry leaders. Karen was the 
Special Section Editor for the Taxation Law 
edition of the Suffolk Lawyer. This edition 
of Suffolk Lawyer included Karen’s article 
discussing New York’s voluntary disclosure 

Jeremy S. Rosof has been promoted to 
partner at Lake Success headquartered 
law fi rm Shaub, Ahmuty, Citrin & 
Spratt, LLP, where he is a member of 
the Litigation/Appellate Strategy and 
Advocacy Group. He was previously a 
counsel at the international law fi rm of 
Dewey & LeBoeuf LLP in New York City.

Michael Cardello III, a Partner of the 
fi rm Moritt Hock & Hamroff LLP, has 
been elected to serve as Vice Chair of the 
Commercial & Federal Litigation Section 
of the New York State Bar Association.

Jay M. Herman, Senior Partner of 
Herman Katz is proud to announce the 
promotion of Jacquelyn L. Mascetti to 
Partner.

Partner Robert Barnett of Capell 
Barnett Matalon & Schoenfeld LLP is 
pleased to announce the expansion and 
relocation of its Long Island offi ce to 487 
Jericho Turnpike in Syosset. In other 
news, Partner Robert Barnett’s article, 
“Material Participation as Signifi cant 
Participation Activity,” was featured in 
The CPA Journal. The article discussed 
passive activities in connection with a 
recent U.S. Tax Court decision. Partner 
Gregory Matalon was interviewed by 
Better Homes and Gardens and quoted in 
the article, “Why You Should Put Your 
House in a Living Trust.” Partner Yvonne 
Cort was the invited guest on The Jabot 
Podcast at Above the Law, for the episode, 
“Small Law Can Be Just the Right Size 
For You.”
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President of NCBA.
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LAWYER WELLNESS CORNER
Reflect and Connect

I f  y o u  w o u l d  l i k e  t o  m a k e  a  d o n a t i o n
t o  L A P  o r  l e a r n  a b o u t  u p c o m i n g

p r o g r a m s ,  v i s i t  n a s s a u b a r . o r g  a n d
c l i c k  o n  t h e  " L a w y e r  A s s i s t a n c e

P r o g r a m "  p a g e  o n  t h e  h o m e  s c r e e n .

The NCBA Lawyer Assistance Program is directed by Beth Eckhardt, PhD, and the Lawyer Assistance Committee is chaired by Jacqueline A. Cara, Esq.
This program is supported by grants from the NYS Office of Court Administration. *Strict confidentiality protected by § 499 of the Judiciary Law.

FREE CONFIDENTIAL 
HELP IS AVAILABLE

YOU ARE NOT ALONE

(888) 408-6222 OR 516-512-2618
LAP@NASSAUBAR.ORG

Nassau County Bar Association 
Lawyer Assistance Program

ncba_lawyersassistance

Lawyer burnout is a serious problem, however, isn’t inevitable—especially if you can manage it
before it wears you too far down.

Why Lawyers Are Vulnerable to Burnout
·Maladaptive perfectionism
·Excessive hours
·Professional culture: competitive environment, praise for “toughing it out” and working long hours
·Lack of support personally and professionally
·Difficulty asking for help. Lawyers are the problem solvers, not the ones with the problems

Signs of Burnout
·Chronic exhaustion
·Feelings of detachment from work (frequently calling in or arriving late)
·Difficulty concentrating
·Self-medicating
·Personal and professional relationships are suffering due to isolation, irritability, detachment
·Feeling stuck
·Constantly feeling stressed out

How to Avoid Burnout
·Recharge and get enough sleep—at least seven to eight hours each night.
·Do things you enjoy outside of being an attorney.
·Set boundaries. Know your limits, learn to say no, and let go of the belief that you can handle more than you
actually can. 
·Redefine your relationship with time. Setting boundaries can help you get time back and provide space to make
necessary changes.
·Be true to your values. Continuing down an unsustainable path is like a roadmap to lawyer burnout.
·Automate aspects of your legal practice. Explore tech options that streamline workflows, save time, and make
work easier can support a better work-life balance and help relieve the time pressures of getting work done. 

What to Do About Burnout
·Acknowledge the situation. If you can admit when you’re getting burned out, you’ll be able to take better care of
yourself and your clients in the long run. 
·Ask for help. The Lawyer Assistance Program can provide professional and peer support. Utilize existing supports
like friends, family, supportive colleagues. Call Beth Eckhardt, LAP Director at 516-512-2618 or email
eeckhardt@nassaubar.org.
·Take breaks. This may mean a vacation (without checking emails!) or more frequent breaks during the work day. 
·Identify what needs to change. Ask yourself: What is causing the heaviness? What needs to change to ease the
work load?
·Reconnect with the why. Why did you choose law in the first place? What things can you do to reignite the
passion? Join a Bar Association and a committee, start a well-being activity at your firm.

Marian C. Rice

program, “Should 
Taxpayers Confess to 
Owing Back Taxes?” 
As Chair, Karen 
moderated “Choice 
of Entity” at the 
Suffolk County Bar 
Association Tax Law 
Committee. She also 
moderated “Mergers 
and Acquisitions” at 
the Suffolk County Bar 
Association Academy 

of Law.

Bernard Vishnick of Vishnick 
McGovern Milizio LLP (VMM) 
congratulates partner Avrohom 
Gefen, head of the fi rm’s Employment 
Law and Commercial Litigation 
practices and key member of the 
Alternative Dispute Resolution 
practice, for his appointment to the 
Queens County Bar Association 
Grievance Committee. VMM senior 
partner Bernard Vishnick, heads of 
the fi rm’s Trust and Estate Litigation 
practice, also serves as the committee’s 
Vice Chair. VMM managing partner 
Joseph Milizio, head of the fi rm’s 
Business & Transactional Law, Real 
Estate, Exit Planning for Business 
Owners, LGBTQ Representation, 
and Surrogacy, Adoption, and 
Assisted Reproduction practices, 
and partner Joseph Trotti, head 
of the fi rm’s Litigation Department 
and Matrimonial and Family Law 
practice, were published in Best 

Lawyers: The Family Law Issue 2022. Mr. 
Trotti’s article was “Crossing the Line,” 
discussing the complexity of divorce 
and custody matters across state lines. 
Mr. Milizio’s article, “A Balancing 
Act,” discussed the landmark NYS 
Child-Parent Security Act and how it 
expands LGBTQ family rights while 
protecting surrogate rights. Mr. Milizio 
also led a webinar on exit and succession 
planning for members of the New York 
Association of Business Brokers (NYBB) 
on January 26. Partner Constantina 
Papageorgiou, a member of the fi rm’s 
Wills, Trusts, and Estates and Elder 
Law practices, led a hybrid seminar 
on estate planning, asset and estate tax 
protection, and Medicaid eligibility for 
members of the Greek Orthodox Ladies 
Philoptochos Society and congregants 
of The Archangel Michael Church on 
February 1.
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MONDAY, FEBRUARY 28 
LGBTQ 
9:00 A.M. 
Charlie Arrowood/Byron Chou

MONDAY, FEBRUARY 28 
SURROGATES COURT 
ESTATES & TRUSTS 
12:30 P.M. 
Brian P. Corrigan/
Stephanie M. Alberts

TUESDAY, MARCH 1 
IN-HOUSE COUNSEL 
12:30 P.M. 
Michael DiBello

TUESDAY, MARCH 1 
COMMERCIAL LITIGATION  
12:30 P.M. 
Jeffrey A. Miller 

WEDNESDAY, MARCH 2 
REAL PROPERTY LAW 
12:30 P.M. 
Alan J. Schwartz

NCBA Committee
Meeting Calendar

 Feb. 28, 2022 – April 8, 2022
Questions? Contact Stephanie Pagano at

(516) 747-4070 or spagano@nassaubar.org. 

Please Note: Committee meetings are for 

NCBA Members. 

Dates and times are subject to change. 

Check www.nassaubar.org for 

updated information.

WEDNESDAY, MARCH 2
GENERAL SOLO AND 
SMALL LAW PRACTICE 
MANAGEMENT 
12:30 P.M. 
Scott J. Limmer/Oscar Michelen

THURSDAY, MARCH 3 
PUBLICATIONS 
12:45 P.M. 
Andrea M. DiGregorio/
Rudolph Carmenaty

THURSDAY, MARCH 3 
COMMUNITY RELATIONS 
AND PUBLIC EDUCATION  
12:45 P.M. 
Ira S. Slavit

WEDNESDAY, MARCH 9 
EDUCATION LAW 
12:30 P.M. 
John P. Sheahan/
Rebecca Sassouni

WEDNESDAY, MARCH 9 
MEDICAL-LEGAL  
12:30 P.M. 
Christopher J. DelliCarpini

WEDNESDAY, MARCH 9 
MATRIMONIAL LAW  
5:30 P.M. 
Jeffrey L. Catterson 

THURSDAY, MARCH 10 
MUNICIPAL LAW AND 
LAND USE  
12:30 P.M. 
Judy L. Simoncic

FRIDAY, MARCH 11 
DISTRICT COURT 
12:30 P.M. 
Roberta D. Scoll

TUESDAY, MARCH 15 
ALTERNATIVE DISPUTE 
RESOLUTION  
8:00 A.M. 
Michael A. Markowitz/
Suzanne Levy
 
TUESDAY, MARCH 15 
ETHICS 
4:30 P.M. 
Avigael C. Fyman

THURSDAY, MARCH 17 
INTELLECTUAL PROPERTY 
12:30 P.M. 
Frederick J. Dorchak

THURSDAY, MARCH 17 
APPELLATE PRACTICE 
12:30 P.M. 
Jackie L. Gross

THURSDAY, MARCH 17 
DIVERSITY AND 
INCLUSION 6:00 P.M. 
Rudolph Carmenaty

THURSDAY, MARCH 24 
SURROGATES COURT 
ESTATES AND TRUSTS 
5:30 P.M. 
Brian P. Corrigan/
Stephanie M. Alberts

TUESDAY, MARCH 29 
ANIMAL LAW 
6:00 P.M. 
Florence M. Fass

WEDNESDAY, MARCH 30
ELDER LAW SOCIAL 
SERVICES HEATH 
ADVOCACY 
8:30 A.M. 
Ariella T. Gasner/Suzanne Levy

TUESDAY, APRIL 5 
IMMIGRATION LAW 
5:30 P.M. 
George A. Terezakis

WEDNESDAY, APRIL 6 
REAL PROPERTY LAW 
12:30 P.M. 
Alan J. Schwartz

WEDNESDAY, APRIL 6 
GENERAL SOLO AND 
SMALL LAW PRACTICE 
MANAGEMENT 
12:30 P.M. 
Scott J. Limmer/
Oscar Michelen

THURSDAY, APRIL 7 
PUBLICATIONS 
12:45 P.M. 
Andrea M. DiGregorio/
Rudolph Carmenaty

THURSDAY, APRIL 7 
COMMUNITY RELATIONS 
AND PUBLIC EDUCATION  
12:45 P.M. 
Ira S. Slavit

THURSDAY, APRIL 7 
DIVERSITY & INCLUSION 
6:00 P.M. 
Rudolph Carmenaty

FRIDAY, APRIL 8 
DISTRICT COURT 
12:30 P.M. 
Robert D. Scoll

NEW MEMBERS

We Welcome the Following New Members Attorneys

Esteban Angeles

Madison Einhorn
Tom Flesher

Emily Fontanetta

Shahreen Zinat Hussain

Carmen Elena Jule
Garfunkel Wild, P.C.

Michelle Katz

Aliyah McLaurin

Kevin Thomas Mullane 

Christopher Palmieri

Rafael Rivera, Jr.
Amier Shenoda

Westerman Ball Ederer 
Miller Zucker & Sharfstein

Colleen E. Spain
Farrell Fritz, P.C. 

Kristine Grace Thomas

Bailey M. Waltman

Nassau County Bar Association

@nassaucountybar_association
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WE CARE

We Acknowledge, 
with Thanks, Contributions 
to the WE CARE Fund

A special thank you to the following individuals and fi rms for 
generously donating to the 2021 Holiday Staff Fund. 

Aiello & DiFalco LLP
Bruce W. Albert, Esq. 
Annabel Bazante Law, PLLC
Marianne Anooshian, Esq. 
Michael J. Aronowsky, Esq. 
Hon. Leonard B. Austin
Roland P. Brint, Esq.
Hon. Lisa A. Cairo
Capell Barnett Matalon & 
Schoenfeld LLP
David W. Chefec, P.C.
Peter V. Christiansen, Esq. 
Byron Chou, Esq. 
William J. Corbett, Esq. 
Melissa A. Danowski, Esq. 
Gerald DeGregoris Jr., Esq.
Nicholas DeSibio, Esq. 
Andrea M. DiGregorio, Esq.
Edward J. Donovan, Esq. 
Joanne Fanizza, Esq. 
Samuel J. Ferrara, Esq. 
Dana J. Finkelstein, PLLC 
Bernadette K. Ford, Esq. 
Franchina Law Group
George P. Frooks, Esq.
Lawrence R. Gaissert, Esq.

DONOR  IN MEMORY OF
Hon. Ret. & Mrs. Stephen A. Bucaria  Daniel P. Donovan

Gregory S. Lisi   Toby Berger, grandmother of

     Michael Berger

Sullivan Papain Block McGrath   Catherine Sullivan

      Coffi nas & Cannavo PC

Michael G. LoRusso   Kenneth Sacks

Kathleen Wright   Ann Harrington, mother of

     Hon. Patricia A. Harrington

Cheryl Mallis   Gloria Elchonen, mother of   

     Brynde Berkowitz

Faith Getz Rousso   Gloria Elchonen, mother of

     Brynde Berkowtiz

Gregory S. Lisi   Joan Edelman

Alan Hodish   Dane Kasschau, brother of

    Jared Kasschau

Joshua Gruner   Dane Kasschau, brother of

    Jared Kasschau

Stephen Gassman   Kenneth Guttenplan

Gassman Baiamonte Gruner, P.C.
Barbara Gervase, Esq.
Chester Gittleman, Esq.
Giuff re Law Offi  ces
Mark E. Goidell, Esq.
Alan Goldman JD CPA
Douglas Good, Esq. 
Hon. Frank A. Gulotta Jr.
Martha V. Haesloop, Esq.
Bruce R. Hafner, Esq.
Hansen & Rosasco LLP
Hoff man & Behar PLLC
Michael and Kathryn Hopkins
Hon. Steven M. Jaeger
James P. Joseph, Esq.
Evelyn Kalenscher, Esq.
George M. Kaplan, Esq. 
Hon. Susan T. Kluewer
John F. Kuhn, Esq. 
Deborah C. Levine, Esq.
Peter H. Levy, Esq.
Lisa A. LoCurto, Esq.
Peter and Karen Mancuso
Michael A. Markowitz, Esq.
Kenneth L. Marten, Esq.
Christopher T. McGrath, Esq.

Maureen L. McLoughlin, Esq.
Synergist Mediation
Law Offi  ces of Susan G. Mintz, P.C.
Grace D. Moran, Esq.
Dr. Jeff rey Moskovic JD
Paul J. Petras, Esq.
Hon. Lisa M. Petrocelli
Michael L. Pfeifer, Esq.
Hon. John P. Reali
Marc. W. Roberts, Esq. 
Kenneth L. Robinson, Esq. 
Faith Getz Rousso, Esq.
Terry E. Scheiner, Esq. 
Anthony Thomas Scotto, Esq. 
Hon. Marvin E. Segal
Hon. Denise L. Sher
Sanford Strenger, Esq., Salamon Gruber
Ira S. Slavit, Esq.
Robert A. Smith, Esq.
Harold M. Somer, Esq. 
Terrence L. Tarver, Esq.
Hon. Joy M. Watson
Philip C. Weis, Esq.
Kathleen Wright, Esq.
John M. Zenir, Esq. P.C.



NCBA 
Sustaining Members
2 0 2 1 - 2 0 2 2

The NCBA is grateful for these individuals who 
strongly value the NCBA's mission and its 

contributions to the legal profession.

To become a
Sustaining Member,

please contact the
Membership Office at 

(516) 747-4070.

Nassau County Bar Association 
and Suffolk County Bar 
Association Joint Board 

of Directors Meeting 

2022 Nassau County Judicial 
Induction Ceremonies

On January 19 and 20, the Nassau County Judicial Induction 
Ceremonies were held to honor and induct Hon. Eileen Daly-
Sapraicone, Hon. Elizabeth Fox-McDonough, Hon. Conrad 
Singer, Hon. Darlene Harris, Hon. David Levine, and 
Hon. Vincent Muscarella. The ceremonies were presided over 
by the Hon. Vito M. DeStefano, Nassau County Administrative 
Judge. Guests were invited to view the inductions virtually.

Photos by: Hector Herrera
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LAWYER TO LAWYER

www.LIConstructionLaw.com
(516) 462-7051

Law Offices ofLaw Offices of
Mitchell T. BorkowskyMitchell T. Borkowsky

516.855.3777 • mitch@myethicslawyer.com • myethicslawyer.com

Former Chief Counsel Tenth Judicial District Grievance Committee 
25 Years’ Experience in the Disciplinary Field 

Member Ethics Committees - NYSBA, Nassau Bar, Suffolk Bar
• Grievance and Disciplinary Defense 
• Ethics Opinions and Guidance 
• Reinstatements

NEIL R. FINKSTON, ESQ.

Former Member of Prominent Manhattan Firm
Available for Appeals, Motions and Trial Briefs

Experienced in Developing Litigation Strategies

Benefit From a Reliable and
Knowledgeable Appellate Specialist

Free Initial Consultation Reasonable Rates

Law Office of Neil R. Finkston
8 Bond Street Suite 401 Great Neck, NY 11021

(516) 441-5230
Neil@FinkstonLaw.com www.FinkstonLaw.com

CONSTRUCTION LAW DISABILITY INSURANCE LAW IRS AND NYS TAX ATTORNEY

GRIEVANCE AND DISCIPLINARY DEFENSE APPELLATE COUNSEL NO-FAULT ARBITRATION

Contact nassaulawyer@nassaubar.org to place a Lawyer-to-Lawyer ad.

Law Offices of Andrew Costella Jr., Esq., PC
600 Old Country Road, Suite 307

Garden City, NY 11530
 (516) 747-0377  I  arbmail@costellalaw.com       

NEW YORK'S #1 
NO FAULT ARBITRATION ATTORNEY

ANDREW J. COSTELLA, JR., ESQ.
CONCENTRATING IN NO-FAULT ARBITRATION FOR YOUR CLIENTS' 

OUTSTANDING MEDICAL BILLS AND LOST WAGE CLAIMS

Proud to serve and honored that NY's most prominent personal injury
law firms have entrusted us with their no-fault arbitration matters
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