
1 

 

Nassau Academy of Law      Online CLE May 2020     
 

 

 

INVESTORS BEWARE: 

PREPARING FOR SECURITIES FRAUD CASES 

POST-COVID 19   
 

By 

 

Prof. Anthony Michael Sabino 

Partner, Sabino & Sabino, P.C. 

Incoming Dean, Nassau Academy of Law   
 

Facing Reality   

 

 Once the health care crisis abates, many Americans will be desperate to rebuild their 

finances.  As such, they will be susceptible to investment scams and securities frauds promising 

a quick return to wealth and prosperity.  Attorneys need to be ready to, first, dissuade clients 

from falling victim to such deceits, and, second, have the ability to pursue securities fraud claims 

in court or in an arbitral forum.     

 

 

Warning Signs   
 

 Indications that a securities transaction might be misrepresented or outright fraudulent:   

 

 An unknown and/or very new company is issuing the stock 

 The underwriter or broker is not a major, reputable firm 

 The broker has a disciplinary history 

 Above average profits are promised 

 The stock is illiquid, i.e., there is no ready market or reliable market quote for the stock 

 The stock or investment is restricted, i.e., it cannot be sold for a number of years 

 Audited financial statements are unavailable or were prepared by an unknown firm 

 The selling broker holds a significant number of the shares   

 

 

Interviewing the Client and Gathering Information   
 

 If the client claims she has been cheated or you suspect that she has, an in-depth meeting 

is absolutely essential.  Lines of inquiry should include the following.   
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 The client needs specific recollections of what was said, who said it, when it was said, 

and was it witnessed or memorialized?  As we shall see below, a securities fraud claim cannot be 

prosecuted without such specifics.   

 

 Client documents to be gathered include: 

 Meeting notes 

 Telephone records and recordings 

 Account statements  

 Confirmations of trades 

 Correspondence 

 A prospectus or similar offering materials (if available)   

 Information disseminated by the issuing company or the broker   

 Investment contracts or similar agreements   

 

Other Due Diligence   
 “Broker Check” for the individual broker and her firm 

 Research the company or the investment 

 SEC filings, if they exist   

 

Causes of Action   
 

 Claims under the 1933 Securities Act 

 

 Applicable to purchasing new securities directly from the issuer, typically on the basis of 

offering materials shown to the buyer.   

 

 Section 11   

 

 Predicated upon falsities or omissions in the offering materials.   

  

 Easier to prove for the plaintiff:  Only two elements 

 Material misrepresentations or omissions; and 

 Economic loss, i.e., the stock dropped   

 

Defenses are limited to:   

 Proving due diligence or  

 Lack of causation   
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Claims under the 1934 Securities Exchange Act 

 

Section 10 and Rule 10b-5 Fraud   

Truly the most powerful weapon, to claim fraud in the buying or selling of a security, yet 

it requires proving each and every one of the following six elements: 

 Material misrepresentation or omission 

 Scienter 

 In connection with the purchase or sale of a security 

 Reliance 

 Economic loss 

 Loss causation 

 

Section 20 Control Person Liability 

Holding the higher-ups at a brokerage firm liable for failure to control and/or supervise.   

Requires: a) a primary violator; b) control over that person; and c) failure to adequately 

control or supervise that primary violator.   

 

Common Law Claims 

 Breach of agency 

 Breach of contract 

 Common law fraud (the classic five elements)   

Claims Under FINRA Rules 

 Know Your Customer 

 Unsuitability 

 Improper Execution   

 

 

Arbitrating Claims   
 

 If the client purchased the stock through a broker, and the claims lie against the broker, it 

is almost beyond question that the client, knowingly or not, agreed to arbitrate all controversies.   

 

The forum is FINRA, the Financial Industry Regulatory Authority. 

 

The “plaintiff” is called the Claimant; the defending party the Respondent. 

 

Not a complaint, but a Statement of Claim; but drafted the same way as a complaint, as in 

jurisdiction, facts, and claims.   

 

Arbitrators----mutually selected by the parties from a computer generated list of neutral 

arbitrators that have already been screened for conflicts.   



4 

 

Discovery----no depositions, but document production proceeds along traditional lines.  

Much of it is mandatory per FINRA rules, and  therefore far more efficient and 

expeditious.   

 

Hearings-----no different from court: opening statements, direct case, defense case, cross-

examination throughout, expert testimony, proving damages, closing statements. 

 

Decision---the arbitrators render a final, binding decision that cannot be appealed.  There 

is no written opinion; obviously, without the right to appeal, an explanation would be 

superfluous. 

 

 

Litigating Claims   
 

 In the absence of an agreement to arbitrate, you may proceed to litigate in court.   

 

 Federal Court  

 

 As seen above, securities fraud claims are quintessentially federal questions.  Therefore, 

they belong in federal court.  Moreover, federal judges are well equipped and well familiar with 

such litigation. 

 

 Finally, federal courts are far less crowded than state venues, and plaintiffs can move 

expeditiously to trial or settlement.   

 

 Federal litigation proceeds in the usual manner: document production, depositions, 

pretrial motions, the trial, and then the inevitable appeal.   

 

 To be sure, we are addressing individual litigation, not class actions.   

 

 

Conclusion   
 

 While our general health returns to normal, the financial pain is more persistent.  Make 

no mistake; the stock market has its share of unscrupulous malefactors that will heartlessly 

scheme to defraud your clients.  Be ready to take up their righteous cause.   
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ANTHONY MICHAEL SABINO      
BIOGRAPHY 

 

 ANTHONY MICHAEL SABINO, the incoming Dean of the Nassau Academy of Law, is 

a practicing attorney and nationally recognized expert on a variety of legal subjects, and a 

tenured full Professor of Law, St. John’s University, Tobin College of Business.  Formerly 

judicial law clerk for a prominent federal judge, he has published well over one hundred articles 

for the nation’s leading law reviews and journals, which in turn have been cited by some of the 

country’s highest federal appellate courts, including the Fifth and Seventh Circuit Courts of 

Appeals, the D.C. Circuit by now-Justice Ruth Bader Ginsburg, as well as by many Ivy League 

and other renowned law reviews.  Prof. Sabino has written some of the leading articles on white 

collar crime, securities fraud, arbitration, bankruptcy, and corporate law.  In recent years, he has 

authored no less than six amicus curiae briefs in cases of constitutional import pending before 

the U.S. Supreme Court.     

 

 Professor Sabino has been interviewed on television (including ABC, NBC, CBS, CNN, 

Bloomberg TV, CNBC, Fox News, and the BBC) and radio (including WCBS, WINS, WWOR, 

WABC, KABC (Los Angeles), Bloomberg Radio, AP Radio, and NPR) as an expert on: 

numerous “white collar” and securities fraud trials, including those implicating Bernard Madoff, 

Raj Rajaratnam, and Martha Stewart; the GM, Chrysler, Enron, WorldCom, and airline 

bankruptcies; the Microsoft antitrust cases; and many other legal controversies.  He has been 

quoted by the Wall Street Journal, New York Times, Bloomberg.com, Forbes, MarketWatch, 

Dow Jones, Washington Post, Chicago Tribune, Boston Globe, Miami Herald, and other 

newspapers and publications across the nation and the world.   

 

He practices law with Sabino & Sabino, P.C., Mineola, New York, and maintains a 

vigorous legal practice in a variety of fields, representing corporate and individual clients in the 

federal courts, in arbitrations and mediations at the stock exchanges, and elsewhere.  He is a fully 

trained arbitrator and mediator for FINRA, the Southern District of New York, the Nassau 

County state Supreme Court, and other organizations.   

 

 Professor Sabino currently serves as Associate Dean of the Nassau Academy of Law, and 

frequently organizes and lectures at continuing legal education seminars.  He has chaired the 

Federal Courts, ADR, and Corporate, Business & Securities Law Committees of the Nassau 

County Bar Association, and is a former NCBA director.  He is active in numerous other 

charitable and civic organizations, and is an elected Trustee of the Village of Munsey Park, New 

York.    

 

 Professor Sabino is admitted to practice before the United States Supreme Court, the New 

York bar, and numerous federal appellate and district courts across the nation.     

 

 Please visit our website at www.sabinolaw.com for more details.  
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