
 
 
Hon. Lawrence Marks 
NYS Chief Administrative Judge 
 
Hon. George Silver 
Deputy Chief Administrative Judge 
 
Hon. Vito Caruso 
Deputy Chief Administrative Judge 
 
Your Honors: 
 
First, thank you for the incredible work you are doing in light of the COVID-19 
outbreak.  We cannot imagine the pressure you are under and are grateful for your 
leadership in these challenging times.  We are sure you will continue to do everything in 
your power to keep the bench, the bar and public as safe as possible during this crisis.  
 
We write to offer our support, and to provide a perspective from the bar with respect to 
the many problems we are all grappling with as a legal community at this difficult 
time.  Of course, we recognize that the current top priority is and must continue to be 
protecting the health of our Judges, court staff, attorneys, their families and the 
community at large.  
  
The proposals, suggestions and ideas we offer would utilize technology in an effort to 
restore a greater level of function to the civil justice system for the benefit of the bench, 
the bar, and the litigants who rely on this system in their pursuit of justice. None of these 
proposals envision any risk of in-person interaction. 

People are frightened not only by the personal and public health aspects of the current 
crisis, but also by the economic impact as well.  Lawyers are concerned about paying 
their bills, overhead, and payroll, including their ability to keep their employees 
employed.  This is true whether the firms specialize in commercial litigation, mass torts, 
or personal injury, and it is true of both plaintiff and defense firms.  While no one wants 
to think about letting employees go, with each day that the court system remains largely 
shut down, the economic realities loom larger. 
  
Additionally, law firm employees are scared.  File clerks, receptionists, legal secretaries 
and paralegals, all recognize that their employers can only hold on for so long.  Further, 
“downstream” businesses, including legal vendors such as process servers, 
investigators and court reporters, are all in the same position. 
  
Further, as lawyers we recognize the role we play in helping Governmental entities 
recoup moneys they have laid out in the form of Medicaid, Medicare and Public 
Assistance payments.  The suggestions we propose ensure that we will continue to be 
able to do so, thus replenishing depleted municipal coffers at this difficult time. 
  



With these concerns in mind, we offer the following: 
 
1) E-Filing and Litigation Proposal: 
  
Although federal courts in the greater New York area have suspended in person court 
appearances, the federal ECF system is up and running.  Further, motions and 
conferences continue to be heard, albeit by phone or video conference.  We respectfully 
suggest similar measures be implemented in the New York State courts, and that 
restrictions on efiling be lifted so that filings may resume.  
  
While there may be certain limitations under current executive orders with respect to 
newly filed actions which require personal service of process, the vast majority of 
litigation activity can proceed with judges, attorneys and court staff working remotely. 
  
For instance, if a Summons and Complaint has already been served, there is no reason 
why a defendant cannot file an Answer and discovery demands, or why a plaintiff 
cannot file Bills of Particulars, Interrogatory Responses, and other discovery responses 
and demands.  To the extent that the efiling system is necessary and/or beneficial to 
this litigation activity, we respectfully request that it be reopened. 
  
With respect to discovery conferences, we envision a system in which counsel meet 
and confer by phone in advance of the conference, and lay out the discovery provisions 
which have been agreed to in a consent order. To the extent that there is any 
disagreement, the attorneys submit a) a consent order containing all agreed to 
provisions, and b) a brief description of the areas of disagreement, with each attorney 
submitting a concise summary of their position with respect to the areas of 
dispute.  From there, a brief phone conference can then be held, during which the 
judge, law secretary or court attorney may rule on the disputed matters.  If there are no 
areas of disagreement, the consent order may be submitted to the court for virtual 
signature.  In either case, discovery orders can be “signed” virtually via email, without 
pen even touching paper. 
  
To the extent that discovery orders have always included provisions mandating that 
depositions go forward, there is no reason for that to change now.  With the benefit of 
21st century technology including Skype, Zoom, Facetime et. al., depositions may now 
proceed remotely, with the witness, the attorneys and the court reporter safely in their 
own home. (Note: We are mindful that certain physician defendants in medical 
malpractice cases such as Emergency Room physicians, as well as Infectious Disease 
and Pulmonology specialists, will need to be treated differently. In this light we propose 
that depositions of such physician defendants be deferred until the current crisis has 
subsided, and that priority of depositions be waived so that depositions of other 
defendants may proceed). 
  
Mediation conferences, settlement conferences and other Pretrial conferences may 
proceed via telephone or video conference as well. All parties as well as the attorneys 
will benefit from the continued guidance of the court in these matters.  Further, by 



disposing of certain cases now, the court system can mitigate a potential deluge of trial 
ready cases several months down the road. 
  
Similarly, motions can either be decided on submission, or argued by phone or video 
conference as well.  While interpersonal interaction is often beneficial, under the current 
circumstances there is no need for in person oral argument, and same can be 
dispensed with utilizing modern technology. 
  
Thus, although jury trials should continue to be suspended until the current crisis has 
subsided, there are still many things which can and should be done within the civil 
justice system for the benefit of the bench, bar, court staff, litigants and the public at 
large.  
  
With the benefit of current technology, we suggest that in a very real sense this is an 
opportunity to modernize our civil justice system and make it work better for all involved, 
both now and in the future. 
  
  
2) Compromise Orders 

Currently, submitted Compromise Orders cannot be signed, and Compromise Orders 
with respect to new settlements cannot be filed. 
  
Some Infant Compromise Orders currently pending before the courts contain provisions 
for structured settlements. These structured settlements all need to be funded by 
particular dates. Thus if an order approving the settlement is not signed in a timely 
fashion, the infant is likely to lose the benefit of the previously agreed to structured 
settlement, in some cases costing the infant thousands if not hundreds of thousands of 
dollars. 
  
This not only affects litigants and their attorneys, but also affects Governmental entities 
which are entitled to recoup monies they have laid out for Medicare, Medicaid and 
Public Assistance.  Many if not most Infant and Death compromise orders contain 
provisions mandating reimbursement of such liens.  With their current fiscal demands, 
federal, state and local governments would benefit from recoupment of these liens 
sooner rather than later.  
  
We propose that that courts resume considering both Infant Compromise Orders and 
Wrongful Death Compromise Orders under the EPTL.  However, in the case of Infant 
Compromise Orders, we suggest that the appearance of the infant be waived or 
conducted remotely.  
  
Moreover, with respect to payment of liens, we propose that if final lien documentation 
cannot be procured within a reasonable time after a settlement agreement has been 
reached, the Compromise Order include a provision that plaintiffs’ counsel place 1/3 of 
the net settlement proceeds in escrow pending a determination of the final lien 
amount.  This figure is more than fair, as even if the lien exceeds 1/3 of the net, the 



lienholder almost always agrees to cap their lien at such a figure. Further, if plaintiffs’ 
counsel has received a lien notification and/or in interim lien amount, that amount must 
be paid out of the settlement proceeds pending a determination as to the final lien 
amount, and the Compromise Order would then include provisions that a) the interim 
lien be paid out of the settlement proceeds, and b) plaintiffs’ counsel place in escrow 1/3 
of the net settlement proceeds less the amount already paid. 
   
  
3) Statutes of Limitation Proposal: 

Although reopening the efiling system, including permitting new cases to be efiled, 
would address some of the concerns with respect to the Statute of Limitations, there 
remain significant practical restrictions which warrant continuing the tolling of all 
Statutes of Limitations, and extending that toll to also apply to Notices of Claim, and 
Notices of Intent to File Claim. These practical restrictions include measures to enforce 
social distancing, including workforce reductions applicable to “non-essential” 
employees, which make personal service of legal documents impractical in many if not 
most cases. 
  
We propose that all time limitations applicable in civil matters be tolled, and that the toll 
continue until 60 days after the elimination of workforce reductions by executive 
order.  Further, we propose that this toll apply not only to Statutes of Limitations, but 
also to the time within which Notices of Claim and Notices of Intent to File Claim must 
be filed and/or served. 
  
Further, currently there is incongruity between the Executive Order issued by the 
Governor extending the statute of limitations to April 19th and the Administrative Order 
preventing any further court filings until further notice.  Under this current rubric, if one's 
statute of limitations were to expire between now and April 19, and the executive order 
banning any further court filings continued until after that, it would be impossible to 
commence suit within the SOL. Additionally, even if workforce restrictions are lifted 
effective April 19, litigants with cases for which the limitations period expires within 
several days or weeks of that date could be placed in an extraordinarily difficult 
position.  This proposal eliminates that problem by extending the limitations period to 60 
days after the elimination of workforce reductions, thus permitting legal papers to be 
drafted, filed and served in a timely fashion. 
  
We look forward to having the opportunity to discuss these proposals with you (by 
phone or video conference of course!).  
  
Yours, 
 
The NYS Academy of Trial Lawyers 
John Bonina, Esq. (Academy Past President) 
Angelicque Moreno, Esq. (Academy President) 
Laura Jordan, Esq. (Academy President-Elect) 



Francis Letro, Esq. (Academy Immediate Past President) 
Carolyn Caccese, Esq. (Academy VP for the 1st Dept.) 
Robert Danzi, Esq. (Academy VP for the 2nd Dept.) 
James Hacker, Esq. (Academy VP for the 3rd Dept.) 
Michael Bottar, Esq. (Academy VP for the 4th Dept.) 
 
TO ADD YOUR NAME E-MAIL MSTERN@TRIALACADEMY.ORG and ask to be 
added to the letter to Chief Judge Marks. 
 
 


