
The Journal of The nassau CounTy Bar assoCiaTion

November 2019                                                                                www.nassaubar.org                                                                       Vol. 69, No. 3

 

Like us on Facebook

CONFIDENTIAL HELP IS AVAILABLE  
TO LAWYERS AND JUDGES

alcohol or drug use, depression or 
other mental health problems

Call Lawyer Assistance Program

(888)408-6222

NCBA COMMITTEE MEETING CALENDAR

Page 20 

SAVE thE DAtES
NCBA HOLIDAY CELEBRATION
THURSDAY, DECEMBER 12, 2019 

6:00 PM at Domus

See pg. 6

WE CARE GINGERBREAD 
UNIVERSITY
SATURDAY, DECEMBER 14, 2019

See pg. 18 for details

WhAt’S INSIDE
CRIMINAL LAW
Criminal Justice Reforms: Bail, 

Speedy Trial and Discovery Page 3

New York’s Dangerous Impaired 

Driving Loophole Page 5

New York’s Latest Steps Toward 

Marijuana Decriminalization Page 6

Cutting Edge: New York 

Revises Knife Laws Page 7

Starting the Clock on Fabricated-
Evidence Claims: 

McDonough v. Smith Page 8

Unwarranted? Blood Tests of 
Unconscious DWI Suspects After 

Mitchell v. Wisconsin Page 9

Book Review 
Preet Bharara’s Doing Justice: A 
Prosecutor’s Thoughts on Crime, 

Punishment, and the Rule of Law Page 10

General 
New Frontiers in Family Law: Changing 
Relationships: Custody, Adoption, 
Surrogacy, Fertility, and Reproductive 
Technology Page 11

OF NOtE
NCBA Member Benefit - I.D. Card Photo
Obtain your photo for Secure Pass Court 

ID cards at NCBA Tech Center 

Only For New Applicants
Cost $10 • December 3, 4, and 5

9:00 AM — 4:00 PM

UPCOMING PUBLICATIONS 
COMMITTEE MEETINGS
Thursday, December 5, 2019 at 12:45 PM

Thursday, January 2, 2020 at 12:45 PM

Pro Bono Week Showcases 
Another Successful Open House 

By Gale D. Berg

During Pro Bono week for the last eight years, the 
Nassau County Bar Association has partnered with Nassau 
Suffolk Law Services and The Safe Center LI to host an 
Open House at Domus. This year, the Open House was 
held on October 24, 2019.

Almost 75 attorneys met one-on-one with approxi-
mately 115 residents of Nassau County to explain com-
plicated legal issues and provide guidance, counsel and 
referrals. The areas of law covered ranged from family 
law, real estate, and labor, to credit counseling and mort-
gage foreclosure, as well as other areas. 

Too often attorneys do not see immediate results 
from their efforts in their daily practice, but through 
volunteering, lawyers can experience immediate gratifi-
cation. The Open House left an impression on two first-
time volunteers, David A. Shargel, who lives in Nassau 
County but practices at Bracewell LLP in Manhattan, 

Susan Biller of Nassau Suffolk Law Services; Jeffrey Siegel, Executive Director of Nassau Suffolk Law Services; Kevin P. McDonough, 
Co-Chair of the NCBA Access to Justice Committee; Gregory S. Lisi, Co-Chair of the NCBA Access to Justice Committee; Gale D. 
Berg, Director of Pro Bono at the NCBA; Gail Broder Katz of the Safe Center LI; and Richard D. Collins, NCBA President. Photos by 
Hector Herrera

Kamini Fox consulting with a Nassau County resident. See OPEN HOUSE, Page 22
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LEADING THE WAY IN ADR 
Congratulations to our award-winning arbitrators and mediators.

Hon. Elizabeth Bonina
Former Justice of the Supreme Court,  
Kings County

Practice Areas:
Negligence, Personal Injury, Employment,
Labor Law, Medical Malpractice, Product Liability,
Professional Liability

3 Best Individual Arbitrator 
3 Best Individual Mediator

Richard P. Byrne, Esq. 
Commercial Specialist

Practice Areas:
Insurance & Reinsurance, Commercial,
Construction, Employment, Risk Transfer,
Catastrophic Property Damage

3 Best Individual Mediator

Joseph L. Ehrlich, Esq.
Hearing Officer

Practice Areas:
Attorney Malpractice, Construction, Commercial,

Insurance, Labor Law, Negligence, Personal Injury,

Premises Liability, Professional Liability,

Torts & Product Liability

3  #1 Arbitrator and #1 Mediator  
in New York State

Hon. John P. DiBlasi
Former Justice of the Supreme Court, 
Commercial Division

Practice Areas:
Commercial, Class Action, Construction, Employment,
Environmental, Finance, Insurance, International,
Land Use, Professional Liability 

3 Best Individual Mediator

George Freitag, Esq.
Hearing Officer

Practice Areas:
Insurance Law, Labor Law, Medical Malpractice,
Negligence, Personal Injury, Premises Liability,
Torts & Product Liability, Wrongful Death

3 Best Individual Arbitrator

Susan Hernandez, Esq. 
Former Chief of Staff to Presiding Justice,
Appellate Division, 1st Department, Mediator,
Bronx County 

Practice Areas:
Labor Law, Medical Malpractice, Negligence,
Personal Injury, Premises Liability, Professional
Liability, Torts & Product Liability

3 Best Individual Mediator

Peter J. Merani, Esq.
Hearing Officer

Practice Areas:
Construction, Labor Law, Personal Injury,

Product Liability, Property Damage, Insurance

Coverage, International

3 Best Individual Mediator3 Best Individual Arbitrator

Howard J. Kaplan, Esq. 
Hearing Officer

Practice Areas:
Insurance, Negligence, Personal Injury, Premises

Liability, Product Liability, Professional Liability

Hon. Peter B. Skelos
Former Associate Justice, Appellate Division,
2nd Department 

Practice Areas:
Commercial, Construction, Employment,

Insurance, Professional Liability 

3 Best Individual Mediator

Hon. Larry S. Schachner
Former Justice of the Supreme Court,
Bronx County

Practice Areas:
Labor Law, Medical Malpractice, Municipal

Liability, Negligence, Personal Injury, Premises

Liability, Real Estate, Torts & Product Liability

3 Best Individual Arbitrator

Bob Worden, Esq.
Hearing Officer 

Practice Areas:
Attorney Malpractice, Medical Malpractice,

Negligence, Personal Injury, Premises Liability,

Torts & Product Liability

3 Best Individual Arbitrator
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Criminal Law
Criminal Justice Reforms: 

Bail, Speedy Trial, and Discovery
The New York State Legislature recently 

passed sweeping reforms to the criminal 
justice system. The newly enacted legislation 
becomes effective on January 1, 2020, and 
includes significant revisions to the current 
laws on bail, speedy trial, and discovery. This 
article will examine some of these changes.

Most Crimes Are Ineligible 
for Bail Imposition

Absent a defendant’s voluntary request 
for nominal bail, monetary (cash) bail has 
been eliminated for most misdemeanor and 
nonviolent felony crimes. Taken together, 
these offenses constitute approximately 90 
percent of all criminal charges.1 Only a crime 
designated as a “qualifying offense” will carry 
the possibility of bail from the outset, and 
remand (imprisonment) is possible from the 
outset only when the qualifying offense is 
a felony and the least restrictive means of 
assuring the defendant’s return to court.2 

Bail may also be imposed on a defen-
dant who is at liberty if a court finds, after 
conducting a hearing and upon “clear and 
convincing evidence,” that a defendant had 
engaged in certain conduct specified in CPL 
§ 530.60, including “persistently and will-
fully” failing to appear at scheduled court 
appearances, intimidating or tampering with 

a witness as a felony, 
or committing a felo-
ny while at liberty on 
a felony charge. 

Non-qual i fy ing 
offenses will be gov-
erned under a system 
of pre-trial release 
that includes only 
release on recogni-
zance (ROR) or, if 
the court makes an 
“individualized deter-
mination” that the 
defendant is a flight 
risk, under the least restrictive non-monetary 
alternate condition (NMC) to ROR that will 
“reasonably assure” the defendant’s return to 
court.3 Examples of NMCs include supervised 
release, travel restrictions, or limitations on 
the possession of weapons.4 The law also 
requires that all released defendants be noti-
fied of all court appearances pursuant to that 
defendant’s preferred method of notification: 
text, phone, e-mail, or first-class mail.5

Electronic monitoring is allowed for 60 
days (with an opportunity for renewal, upon 
a de novo determination of applicability) in 
cases where a defendant has been charged 
with (1) a felony, (2) a domestic-violence 

misdemeanor, (3) a 
sex-offense misde-
meanor, or (4) a mis-
demeanor and has 
been convicted of a 
violent felony within 
the past five years. 

Electronic moni-
toring is also permis-
sible if a judge has 
found, by clear and 
convincing evidence, 
that the defendant 
has engaged in mis-
conduct as discussed 

in CPL § 530.60(2)(b). This includes “per-
sistently and willfully” failing to appear in 
court after being given notice of the sched-
uled appearances, and engaging in witness 
intimidation or tampering. However, even 
when a defendant is charged with a quali-
fying offense or has engaged in qualifying 
misconduct, electronic monitoring may be 
ordered only if there is no other “realistic” 
non-monetary condition that would be suf-
ficient to “reasonably assure” the defendant’s 
return to court.6 

In regard to misdemeanors, “qualifying 
offenses” are limited to sex-offense charges 
and domestic-violence-related criminal-con-

tempt charges. Non-violent felonies that con-
stitute “qualifying offenses” include witness 
intimidation or tampering, conspiracy to 
commit murder, criminal-contempt charges 
involving domestic violence, sex offenses, 
terrorism-related charges, and some offenses 
against children. 7

Qualifying offenses, for which monetary 
bail can be set by the court, include (1) a 
“violent felony” as defined in Penal Law § 
70.02 (except for second-degree robbery 
under Penal Law § 160.10[1] [aided by 
another actually present] and second-de-
gree burglary under Penal Law § 140.25[2]
[burglary of a dwelling]), (2) a Class A non-
drug felony (except for operating as a major 
trafficker [Penal Law § 220.70]), and (3) sex 
offenses.8 

Requirements When 
Considering Bail

In cases where monetary bail is permis-
sible, a court must set at least three forms 
of bail and include a partially secured or 
unsecured bond. A partially secured bond 
allows a defendant to pay no more than ten 
percent of the total bail amount up front, 
with the balance due only if the defendant 

Andrea M. 
DiGregorio

Tammy J. 
Smiley

See REFORMS, Page 24

Appellate Counsel

The Hon. Joseph Covello, former appellate division judge and 
Christopher J. Chimeri are frequently sought by colleagues in the 
legal community to provide direct appellate representation for 
clients, as well as consulting services to fellow lawyers.

The firm’s appellate team is highly equipped to navigate, or help 
you navigate, the complexities and nuances of appellate practice, 
including all aspects of matrimonial and family law in all Departments 
in New York State and the Court of Appeals, as well as civil and 
commercial matters in the Federal Courts.

Quatela | Chimeri pllC
attorneys and Counsellors at law

888 Veterans Memorial Highway, Suite 530

Hauppauge, New York 11788

(631) 482-9700

215 Willis Avenue

Mineola, New York 11501
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Bay Shore, New York 11706
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www.longtuminellolaw.com 
 

An allegation of professional misconduct can tarnish your 
reputation and place your law license in jeopardy.  Let the 

experienced team of David H. Besso and Michelle Aulivola help 
you achieve a favorable result.

 

David H. Besso, past  
Chairman of the Grievance  

Committee, has been  
representing attorneys for  
more than twenty years. 

Michelle Aulivola has 
represented attorneys in 

grievance and  
disciplinary proceedings 
for more than a decade. 
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This was a busy September and a very special one. I was priv-
ileged to lead the NCBA on two wonderful “off campus” experi-
ences that I would like to share with you.

There has always been a special connection between the 
Nassau County Bar Association and our friends “across the pond.” 
The Great Hall of Domus, built nearly 90 years ago, was inspired 
by the Middle Temple Inn of Court in London. In 1994, to see 
it for ourselves, the NCBA organized a trip to London in which 

our members mingled and hobnobbed 
with the U.K. solicitors and barristers, 
learning about the English legal system 
and also having a great time in the 
exciting city. From the time I was elect-
ed to the NCBA Executive Committee, 
I resolved to reprise the journey across 
the Atlantic during my presidential year 
— which would mark the 25-year 
anniversary of the original trip. 

I met with Past Presidents Joe Ryan 
and Andy Simons, who were gener-
ous in sharing their itinerary from the 
’94 trip. Adding my own flourishes, 
I retained Felix Niles of Brook Green 
UK DMC to handle the logistics, work-
ing with NCBA’s own Jen Groh and 
Membership Committee Vice-Chair 
Phil Nash. My vision was to create the 
“ultimate” London itinerary for lawyers.

It all came together in mid-Sep-
tember, as our group of over 30 law-

yers and their significant others descended upon London. 
Through the hard work of Felix, Jen, and Phil, everything was 
taken care of from the very start. We were all floored when we 
arrived at our accommodations, the Royal Horseguards Hotel, 
perfectly situated adjacent to the River Thames and across 
from the London Eye. The hotel was magnificent and the 
staff was superb!  We spent the first night walking across the 
Hungerford Footbridge to the London Eye, where we enjoyed 
riding in private capsules on the gigantic Ferris wheel with 
amazing river and city views before heading back to a welcome 
reception in the terrace room and gardens of our hotel.

We met with barrister and arbitrator Frederico Singarajah 
the next morning at the gorgeous garden offices of Hardwicke 
Chambers. Fred gave us a lively introduction to the U.K. legal 
system and the details of what a barrister does. There were lots 
of questions and spirited interaction.  Then, we were hosted 
by three solicitors at the Law Firm of Laura Devine, where we 
discussed the current immigration issues affecting each of our 
countries. That evening, we had an early dinner at Brasserie Blanc 
Threadneedle followed by an evening Jack the Ripper Walking 
Tour of Whitechapel, exploring the dockside neighborhood 
where history’s first serial killer stalked his victims. We finished 
with drinks and dessert at the Counting House Pub.

The next morning, after seeing the Royal Courts of Justice, 
we met our guide, retired journalist Tim Wood, at the Old Bailey. 
Many of us watched portions of various criminal trials, involv-
ing charges including terrorist offenses and homicide. Then we 
were off to the Middle Temple Inn of Court for our lunch with 
Barrister Jason Sugarman, Queen’s Counsel and former Member 
of Parliament John Greenway. The beauty and grandeur of 
London’s Middle Temple cannot be appreciated in a photo but the 
inspiration that it provided to the architect of our Great Hall was 
manifest. That evening, we had dinner at celebrity chef Gordon 
Ramsey’s restaurant, Heddon Street Kitchen. Then we were off 
to see the hilarious “Comedy About a Bank Robbery” at the 
Criterion Theater at Piccadilly Circus.

Stonehenge, the mysterious monument of massive standing 
stones in the English countryside, was our next excursion option. 
How Stonehenge was built, prior to the invention of the wheel, 
remains a great mystery. Since the late 1970s, visitors could get 
no closer than 75 feet from the stone circle. However, an exclusive 
new program permits advance arrangement for select groups to 
go “beyond the ropes” for an up close and personal view. In the 
early morning, before the monument was open to the general 
public, we were able to explore inside the stone circle, between 
and among these 25 ton standing stones, for an experience very, 
very few visitors have had for over 40 years! From there, we were 
off to Salisbury to see one of the four existing originals of the 
Magna Carta. Then, we were back for a tour of the State Rooms of 
Buckingham Palace (which is only open 10 weeks out of the year 
while the Queen is away).

On our last day, many of us toured the Churchill War Rooms, 
the Tower of London, and/or Parliament, with others shopping 
or touring.   Our farewell dinner was at Brown’s Covent Garden 
restaurant, in a room that once served as a real working court-
room, with the bench still intact! It was a wonderful and fitting 
end to our amazing trip. The next day, many went home while 
others stayed in England (or went on to Paris for a few days!).

The vision I had for a once-in-a-lifetime experience in London 
was far surpassed by the way everything came together. The 
weather was spectacular every day. The experience at Stonehenge 
was awe-inspiring, and everything else was simply incredible. My 
thanks go out to Felix and his group and to the amazing work of 
Jen Groh and Phil Nash. Joe Gentile did a great job of keeping 
track of our many hours of CLE. The camaraderie of the group 
and the good times we shared will be fond, lasting memories for 
all of us. 

Shortly after settling in back home, I joined other NCBA and 
WE CARE members at the annual Stephen Siller Tunnel to Towers 
5K, honoring those 9/11 first responders and all the military 
heroes since then who have sacrificed for our safety. For the sev-
enth time, I recruited participants to join in this amazing adven-
ture — an opportunity to truly make a difference in people’s lives 
by raising money for a most worthy cause. 

Each of these two fantastic September events provided mem-
orable experiences for NCBA members to explore the world 
beyond Nassau County and demonstrate the types of opportuni-
ties that bar association membership can offer, all starting right 
here under one roof at Domus. 

London to Manhattan

From the 
President

Richard D. 
Collins

Photos by 
Richard D. 
Collins
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Criminal Law

New York’s Dangerous 
Impaired Driving Loophole

A police officer responds to a motor vehi-
cle collision and finds a motorist who appears 
to be disoriented and confused. The officer 
asks the motorist if he used any drugs and the 
motorist admits that he was inhaling or “huff-
ing” a toxic chemical while driving. Coursing 
through the motorist’s body is difluoroethane 
— an odorless gas found in readily avail-
able compressed air canisters used to clean 
out keyboards and electronic devices. When 
inhaled, difluoroethane can cause dizziness, 
loss of inhibitions, impaired judgment, loss 
of consciousness, paralysis, and even death.1 
Despite the effects of this substance, and 
despite the fact that the motorist was under 
the influence of this substance at the time he 
caused a collision, the police officer cannot 
charge the motorist with driving while ability 
impaired by a drug. 

A dangerous loophole in New York law 
prohibits prosecutors or law enforcement 
officers from charging motorists with driving 
while ability impaired by a drug or drugs 
unless the motorist is under the influence 
of a drug specifically listed in New York’s 
Public Health Law (“PHL”). Many dangerous 
substances — including difluoroethane, syn-
thetic marijuana, and bath salts — are not on 
the list despite their abilities to cause extreme 
physical and mental impairment. The Leg-
islature should close this loophole and give 
prosecutors and law enforcement officers 

the tools necessary to hold all 
impaired drivers accountable.

The Current Driving 
While Impaired Statute Is 

Inadequate
Driving while impaired is dan-

gerous — even deadly. In New 
York, an average of 255 people 
were killed each year by drug-im-
paired drivers from 2015-2017.2 
Twenty percent of surveyed 
drivers tested positive for poten-
tially impairing drugs, accord-
ing to a 2013-2014 study conducted by the 
U.S. Department of Transportation Nation-
al Highway Traffic Safety Administration 
(“NHTSA”).3 Forty-four percent of fatally 
injured drivers with known toxicology results 
tested positive for drugs, according to a 2018 
report from the Governors Highway Safe-
ty Association.4 A Florida study examined 
thousands of specimens analyzed for drugs 
in impaired driving cases over an eleven-year 
period and found that twenty-one percent 
of all drug-positive blood specimens and 
forty-seven percent of all drug-positive urine 
specimens contained at least one non-con-
trolled impairing substance, often mixed 
with a controlled substance.5

Despite the danger posed by impaired 
drivers, New York’s driving while impaired 

statute does not make it illegal 
to drive under the influence of 
any impairing substance — only 
certain ones. Vehicle and Traffic 
Law (“VTL”) § 1192(4) prohib-
its a motorist from operating a 
motor vehicle “while the person’s 
ability to operate such a motor 
vehicle is impaired by the use of a 
drug as defined in this chapter.”6 
Vehicle and Traffic Law § 114-a 
limits the definition of “drug” to 
only those substances listed in 
PHL § 3306.7 Public Health Law 
§ 3306, in turn, lists five sched-

ules of controlled substances.8 Therefore, it 
is illegal to drive while one’s ability to do so 
is impaired by a listed substance, but it is not 
illegal to drive while one’s ability to do so is 
impaired by an unlisted substance.9

Public Health Law § 3306 includes many 
illicit drugs and impairing medications, but 
there are many other impairing substances 
that it does not include. Inhalants such as 
difluoroethane are not listed, despite causing 
a lack of motor coordination, dizziness, hal-
lucinations, and delusions.10 Synthetic mar-
ijuana or synthetic cannabinoids — com-
monly referred to as “K2”, “spice”, or “fake 
weed” — are also not listed, despite being 
psychoactive substances with mind-altering 
and hallucinogenic effects.11 Moreover, syn-
thetic cathinones — also known as “bath 

salts” — are not listed, despite being psycho-
active substances that can cause paranoia, 
hallucinations, and delirium.12

These substances can cause extreme 
impairment and even death. But despite the 
obvious danger posed by a motorist under 
the influence of these substances, because 
they are not listed in PHL § 3306, motorists 
impaired by them cannot be arrested or pros-
ecuted for driving while ability impaired by a 
drug or drugs.

This is problematic because a conviction 
for driving while ability impaired by a drug 
or drugs triggers penalties and consequences 
including a loss of driving privileges and 
enhanced charges and sentences for repeat 
offenders.13 In addition, motorists who drive 
under the influence and seriously injure or 
kill people cannot be charged with vehic-
ular assault or vehicular homicide unless 
they could also be charged with driving 
while intoxicated or driving while ability 
impaired by a drug or drugs.14 Although 
police officers can charge motorists under 
the influence of unlisted substances with 
other crimes — including crimes that require 
a “reckless” mental state — the Criminal Jury 
Instructions for those crimes do not include 
a rebuttable presumption that the motorist’s 
impairment caused the serious injury or 
death.15 Nor would a conviction for those 

Christopher M. 
Casa

JD, Columbia University 
(Kent Scholar)

Big firm practice, two federal clerkships 
(Third Circuit and EDNY)

Federal and state trials and arbitrations

Adjunct professorship in legal writing

Admitted to the bar in NY, NJ and PA

10 Bond Street, Suite 143, Great Neck, NY 11021 
rachel@schulmanpllc.com  917-270-7132

BRIEF WRITER AVAILABLE
Legal Research, Motions & Appeals

Rachel Schulman, Esq. PLLC

See LOOPHOLE, Page 16
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New York’s 
Latest Steps 

Toward Marijuana 
Decriminalization

Despite promises earlier in 
the year regarding legalization of 
recreational marijuana, Governor 
Cuomo was unable to get legisla-
tion to that effect passed. Initially 
a part of the proposed budget bill 
in order to expedite passage, the 
bill to legalize marijuana posses-
sion and usage failed to gain the 
necessary traction. In its place, 
New York has passed an expand-
ed “decriminalization” of low-lev-
el marijuana offenses.

Lesser Penalties for 
Low-Level Offenses

The expanded decriminalization bill, 
which took effect August 28, 2019, makes a 
few changes to the existing criminal mari-
juana laws. 

First, Penal Law § 221.10 has been mod-
ified. The offense has been reduced from a 
B-level misdemeanor to a violation, and cov-
ers marijuana possession in an amount great-
er than one ounce and less than two ounces. 
Previous language in the statute, which made 
any marijuana possession in public view a 
misdemeanor, has been removed entirely. 
Violation of this statute now carries a max-
imum penalty of a $200 fine—a dramatic 
reduction from potential jail time as a B 
misdemeanor under the previous version 
of the statute. Further, people with previous 
convictions under Penal § 221.10 will have 
the misdemeanor conviction automatically 
expunged (removed from their record) in 
most circumstances.

Second, Penal Law § 221.05, which covers 
marijuana possession of under one ounce 
and was previously decriminalized, has been 
modified as well. Previously, the fine for 
violating Penal Law § 221.05 was up to $100, 
with increasing fines for subsequent convic-
tions. The fine has now been fixed at $50, 
regardless of the number of convictions. 

Finally, marijuana was added to the defi-
nition of “smoking” under Public Health Law 
§ 1399–n(8). This makes smoking marijuana 
a ticket-able offense if smoked where smok-
ing tobacco is prohibited.

Unfortunately, this legislation missed an 
opportunity to expand the definition of mar-
ijuana to include extracts and other THC 
products, such as oils and edibles. Possession 
of such substances are considered “concen-
trated cannabis,” not “marijuana,” for purpos-
es of prosecution and is frequently charged 
under Penal Law § 220.03 (Criminal Posses-
sion of a Controlled Substance in the Seventh 
Degree), an A misdemeanor. 

Consequences of 
“Decriminalized” Convictions

Decriminalization is not the same as legal-
ization. People who are alleged to have com-
mitted low-level marijuana offenses are still 
subject to being given appearance tickets 
(or being taken into custody) and dealing 
with the violation through the criminal court 
system. Decriminalization simply means the 
offense is considered a “non-criminal” vio-
lation, with penalties typically capped at a 
low fine. 

It is also important to remem-
ber that while the penalties of 
these offenses have been reduced, 
and the classification of Penal 
Law § 221.10 reduced from a mis-
demeanor to a violation, convic-
tions under these statutes can still 
have disastrous collateral conse-
quences. The decriminalization 
bill has entirely failed to change 
how convictions under these stat-
utes are viewed by federal and 
statewide government agencies. 

These offenses are still consid-
ered “drug-related convictions” under Fed-
eral Immigration Law and can complicate a 
client’s immigration status. 

Immigrants who are convicted under these 
statutes may still face collateral consequences 
of a conviction under the new laws, including 
but not limited to deportation, ineligibility 
for citizenship, and refusal of re-entry to the 
country. Any drug conviction potentially ren-
ders an immigrant inadmissible under 8 USC 
§ 1182 (a)(2)(A)(i)(II). While this provision 
provides a discretionary waiver for single 
instances of marijuana possession under 30 
grams, such waiver is not granted as a matter 
of right. 

Further, it is of utmost importance that 
someone taking a plea under the “decrimi-
nalized” statutes enter an allocution of the 
weight being less than 30 grams, as the weight 
of the substance will not be assumed based on 
the statute governing conviction. 

Convictions under these statutes can also 
complicate admissibility for other Federal and 
State programs—most commonly, convic-
tions under these statutes have the potential 
to bar a convicted defendant from receiving 
student loans through government programs, 
and can bar a convicted defendant from 
participating in public housing programs. 
Both of these programs have exposure to 
the Federal government’s continued view of 
marijuana as a controlled substance, and New 
York’s labelling of the offenses as “decrimi-
nalized” bears no weight when viewed under 
the Federal Government’s regulatory schema. 

For student loans, 20 USC § 1091(r)(1) 
eliminates a convicted defendant’s eligibility 
for government-backed student loan pro-
grams for any offense involving the posses-
sion of a controlled substance. This provision 
causes a problem not only upon a conviction, 
but can also render a student ineligible for 
loans if they have an adjournment in con-
templation of dismissal (under either CPL 
§ 170.55 or CPL § 170.56) pending at the 
time they request student loans. When deal-
ing with students—or potential students—as 
defendants, it is imperative that a defense 
attorney learn not only whether their client 
intends to apply for financial aid, but also 
their timeframe for doing so.

In regard to public-assistance housing, 
individuals using federal programs, such as 
“Section 8” housing, can be denied eligibility 
for the program based on any marijuana con-
viction pursuant to 42 USC § 13661. Further, 
if a defendant is seeking housing through the 
New York City Housing Authority, a con-
viction under either of the “decriminalized” 

Daniel Johnston

87th Annual 
NCBA Holiday Celebration

Celebrate the holiday season with colleagues and family!
Thursday, December 12, 2019

6:00 PM at Domus

Family and children are welcome.

Enjoy the true "Tale of Wassail" told by President-Elect
Dorian Glover, seasonal music, sing along by NCBA Past
Presidents, light fare, children's goody bags, and more!

Please bring an unwrapped toy to be distributed by WE 
CARE to less fortunate children in Nassau County.

T h e r e i s n o c h a r g e f o r t h i s e v e n t . P r e - r e g i s t r a t i o n i s r e q u e s t e d . T o
r e g i s t e r f o r t h e H o l i d a y C e l e b r a t i o n o r f o r m o r e i n f o r m a t i o n , c a l l o u r 

S p e c i a l E v e n t s D e p a r t m e n t a t ( 5 1 6 ) 7 4 7 - 4 0 7 0 e x t . 1 2 2 6 o r 
e m a i l e v e n t s @ n a s s a u b a r . o r g .

See MARIJUANA, Page 24

Celebrate the 
Holiday Season at Domus

NCBA 87th Annual Holiday Celebration

Join us at Domus for our 87th Annual Holiday Celebration. Members are 
encouraged to bring their families, children, friends, and colleagues for a fun 
evening of seasonal music, light fare, and the historic “Tale of Wassail” told by 
President-Elect Dorian Glover. Children will also receive goody bags!

The NCBA Holiday Celebration will be held on Thursday, December 12 at 6:00 
PM. There is NO CHARGE for this event; however, pre-registration is requested. 
In addition, we ask that each guest brings a new, unwrapped toy to the event to be 
distributed by WE CARE to less fortunate children in Nassau County.

To register for the NCBA Holiday Celebration or for more information, call 
our Special Events Department at (516) 747-4070 ext. 1226 or email events@
nassaubar.org. 
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Cutting Edge: New York Revises Knife Laws
Amendments to Penal Law § 265.01 have 

eliminated an old criminal prohibition and 
added a new one. The Legislature repealed 
the ban on possessing a “gravity knife,” and 
created the crime of possessing an “undetect-
able knife.” The repeal took effect May 30, 
2019, and the new ban is effective November 
1, 2019.

Gravity Knives Are Now Legal
A gravity knife releases a blade vertically 

from the handle when a lever is pressed and 
the handle held downward. The blade falls 
into position by gravity, unassisted by any 
spring. The lever then is manipulated to lock 
the blade into position. The design was used 
with airborne troops during WWII, because 
the knife can be safely carried with the blade 
inside the handle, thus avoiding an accidental 
stabbing upon landing with a parachute.

Gravity knives became a target of 
New York legislators likely because they 
are manipulated one-handedly, similar to 
another demonized device, the switchblade; 
though why such designs are objectionable, 
when a fixed-blade knife does not need any 
manipulation, is an ongoing question.

Additionally, New York law does not accu-
rately describe how a gravity knife works, and 
defines it as “any knife which has a blade 
which is released…by the force of gravity or 
the application of centrifugal force….”1 The 
troubling language is “application of centrif-
ugal force,” because courts have interpreted 
this to mean that if the knife can open with a 
flick of the wrist, it is a gravity knife.

The wrist-flick test criminal-
ized the possession of every ordi-
nary pocket knife that could be 
flicked open in the manner used 
by many school-age boys: holding 
the edge of the blade between the 
thumb and index finger, and then 
flicking the knife handle away 
from the blade, thus causing the 
knife to open. Again, this is not 
how a gravity knife works, but 
it fits the New York definition, 
and has resulted in some humor-
ous courtroom demonstrations 
by government witnesses. How-
ever, a recent case in the Southern District 
prompted the Legislature to repeal the law.

In Cracco v. Vance,2 the Court ruled:
[T]he gravity knife statute’s pur-

pose—to prohibit the possession of 
dangerous weapons used to perpetrate 
crimes—supports the conclusion that 
the statute is vague…. The statute was 
not intended to criminalize the pos-
session of the type of ordinary folding 
knife that Cracco possessed, which are 
commonly used by cooks, craftsmen, 
and laborers to perform their job func-
tions; it was intended to criminalize 
knives used by criminals in New York 
City.

The Court cannot conclude that the 
gravity knife statute provided “an ordi-
nary person with sufficient notice of 
or the opportunity to understand what 
conduct is prohibited or proscribed.”3

Cracco was the beginning of 
the end for the gravity knife law, 
and the repeal4 is long-awaited 
relief for the many people who 
carry pocket knives, particular-
ly in New York City where the 
strictest application of the old 
law was a religion among author-
ities. But any joy must be tem-
pered because the City is object-
ing, and intends to enforce a 
different restriction against knife 
carrying.

The NYCRR prohibits and 
punishes carrying a “weapon, 

dangerous instrument, or any other item 
intended for use as a weapon,” in or on any 
facility or conveyance of the Metropolitan 
Transportation Authority.5 If the City pro-
ceeds as announced, then knife possession 
in any MTA subway, bus, or MTA facility 
could be a prosecutable offense, and this 
obviously would affect anyone using public 
transportation.

Thus, it may remain for future court 
action, or more legislation, to determine just 
how effective the Legislature’s recent amend-
ments will be, at least in New York City.

Some Non-Metal 
Knives Are Banned

Penal Law § 265.01(2) now adds an “unde-
tectable knife” to the list of banned weapons, 
and Penal § 265.00 adds a new subsection 5-d 
defining and undetectable knife as:

[A]ny knife or other instrument, 
which does not utilize materials that 
are detectable by a metal detector or 
magnetometer when set at a standard 
calibration, that is capable of ready use 
as a stabbing or cutting weapon and 
was commercially manufactured to be 
used as a weapon. 

The provision is based on a similar Cali-
fornia law.

The legislative history accompanying the 
Senate bill indicates: 

In one instance, an undetectable 
knife was used in a Compton, Cali-
fornia courtroom, where a defendant 
smuggled a ten-inch non-metallic knife 
past metal detectors and stabbed two 
bailiffs. These weapons present a severe 
security risk to any building that utiliz-
es a metal detector for the prevention 
of violence or possible terrorist acts.6 

Some knives are made to fool metal detec-
tors, while many others are not. The sub-
versive kind usually are made from nylon, 
plastic, or non-metal composite, and the best 
known is sold under the name “CIA Letter 
Opener.”7 They are not fully equal to metal 
knives of the same construction, but they 
can be sharpened, and are quite serviceable 
as stabbing weapons. The innocuous type of 
non-metal knives are ceramic kitchen knives. 
These are delicate and cannot take any abuse, 
but they too can be sharp.

Jerold Levine
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Starting the Clock on Fabricated-Evidence 
Claims: McDonough v. Smith

Settling a dispute amongst the Circuits, 
the United States Supreme Court recently 
ruled, in McDonough v. Smith,1 on when the 
statute of limitations begins to run in a §1983 
claim alleging that a prosecutor (or other 
state official) used fabricated evidence during 
a criminal prosecution. This article examines 
the McDonough case, including whether a 
“favorable termination” of the criminal case 
is a required element of a fabricated-evidence 
claim, and the case’s possible implications 
for reexamining whether absolute immunity 
applies to such claims. 

Termination Of Criminal 
Proceeding Commences Start Time 

During the 2009 Working Families Party 
primary election in Troy, New York, several 
people associated with the Democratic and 
Working Families Parties forged signatures 
on absentee ballot applications in order to 
affect the outcome of that primary. These 
forged applications were then submitted to 
the Democratic commissioner of the Rens-
selaer County Board of Elections, Edward 
McDonough, who processed and approved 
them. 

The plot to influence the primary was 
eventually discovered, and a Special District 
Attorney, Youel “Trey” Smith, was appointed 
to handle the matter. After conducting an 
investigation, Smith presented the case to a 
grand jury, which voted a 74-count indict-
ment against McDonough. The case against 
McDonough proceeded to trial but ended 
in a mistrial. McDonough was then retried, 
again with Smith as the prosecutor. That trial 
ended in McDonough’s acquittal on Decem-
ber 21, 2012.

On December 18, 2015, nearly three years 
after his acquittal, McDonough commenced 
a civil rights lawsuit against Smith under 
42 USC § 1983. As relevant here, the com-
plaint alleged that Smith harbored a political 
grudge against McDonough, and that he had 
fabricated evidence against McDonough in 
order to secure McDonough’s indictment 
and conviction at trial. According to the civil 
rights complaint, this fabricated evidence 
consisted of forged affidavits, perjured testi-
mony, and a flawed DNA analysis that were 
used against McDonough in the grand jury 
and at both trials.2

Smith filed a motion to dismiss McDonough’s 
fabrication-of-evidence claim, arguing that it 
was barred by the applicable three-year statute 
of limitations because McDonough had learned 
of the allegedly fabricated evidence, at latest, 
during his second trial, which was more than 
three years before the § 1983 lawsuit com-
menced. 

McDonough countered that his fabrica-
tion-of-evidence claim accrued when the sec-
ond trial ended in an acquittal. McDonough 
contended that because his fabrication-of-ev-
idence claim was based on the actions of 
Smith, a prosecutor, it was analogous to a 
malicious-prosecution claim, and therefore, 
like a malicious-prosecution claim, did not 
accrue until the criminal case against him 
terminated in his favor.3 Next, McDonough 
argued that because the fabricated-evidence 
claim challenged the validity of the pend-
ing criminal proceedings against him, the 
Supreme Court’s decision in Heck v. Hum-
phrey dictated that the claim could not have 
accrued before he was acquitted.4

The federal district court disagreed with 
McDonough and dismissed his fabrica-
tion-of-evidence claim as time-barred, rea-
soning that because the due process claim 
was based on the fabrication of evidence, 

it accrued when McDonough 
knew or should have known 
that such evidence was being 
used against him. Since all of the 
fabricated evidence was either 
presented at grand jury proceed-
ings or during his two trials, 
the district court concluded that 
McDonough knew or should 
have known about the fabricated 
evidence more than three years 
before he filed suit.5

On appeal, the Second Cir-
cuit affirmed the dismissal of the 
fabrication-of-evidence claim. 
Acknowledging that other Courts of Appeals 
have held that the statute of limitations for 
a fabricated-evidence claim does not begin 
to run until there is favorable termina-
tion of the challenged criminal proceeding, 
the Second Circuit nevertheless declined to 
follow those courts and instead held that 
McDonough’s fabrication-of-evidence claim 
accrued, and thus the limitations period 
began to run, when he first learned that false 
evidence was being used against him — an 
event that undisputedly had occurred by the 
time McDonough stood trial.6  

The United States Supreme Court agreed 
to hear the case to resolve the Circuit split. 
Since all sides agreed that the relevant lim-
itations period was three years, the sole ques-
tion before the Court was whether, under 
federal law, the limitations period began to 
run upon McDonough’s acquittal or at some 
earlier point.7 

In a 6-3 decision written by Justice Soto-
mayor, the Supreme Court reversed the Sec-
ond Circuit and held that a fabricated-evi-
dence claim under § 1983 does not accrue 
when the criminal defendant first learns, or 
should have learned, of the fabricated evi-
dence, but rather when the criminal proceed-
ing against him terminates.

Because federal courts often decide accru-
al questions by looking to when the statute 
of limitations begins to run for “analogous 
torts,”8 the Supreme Court held that the tort 
most akin to a fabricated-evidence claim 
was malicious prosecution, since both claims 
“challenge the integrity of criminal prosecu-
tion taken pursuant to legal process.”9 Mali-
cious-prosecution claims, of course, accrue 
only upon the “favorable termination” of 
the criminal proceedings — an accrual rule 
that is “rooted in pragmatic concerns with 
avoiding parallel criminal and civil litigation 
over the same subject matter and the related 
possibility of conflicting civil and criminal 
judgments.”10 The Supreme Court found that 
the same pragmatic concerns apply to fab-
ricated-evidence claims, and therefore held 
that it “ma[de] sense” to adopt the same 
accrual rule for those claims as for com-
mon-law malicious prosecution — i.e., upon 
the termination of the criminal proceeding. 

The McDonough Court further held that 
this conclusion was compelled by its prior 
decision in Heck v. Humphrey.11 In Heck, a 
state prisoner filed suit under § 1983, rais-
ing claims that the defendants had know-
ingly destroyed exculpatory evidence in his 
criminal case and thereby deprived him of 
a fair trial. The Heck Court held that if the 
plaintiff prevailed on his civil rights claim, 
it necessarily would invalidate his still-valid 
criminal conviction. The Supreme Court, in 
Heck, therefore articulated a rule that if a § 
1983 judgment in favor of the plaintiff would 
“imply the invalidity of his conviction,” the 
court must dismiss the civil case until the lit-
igant can prove that the conviction had been 

vacated. Until that point, the 
§ 1983 claims would be deemed 
to have “not yet arisen.”12 

The facts in Heck’s and 
McDonough’s cases differed in 
one significant way: whereas, 
in Heck, there was an existing 
judgment of conviction against 
the plaintiff that his civil rights 
case could impugn, there was 
no such judgment of convic-
tion against McDonough, since 
he had been acquitted at trial. 
The McDonough Court found 
this difference to be immateri-

al, however. Because McDonough’s fabricat-
ed-evidence claim challenged the validity of 
the prosecution against him “in essentially 
the same manner as the plaintiff in Heck 
challenged the validity of his conviction,” 
the Court held that there could not be a 
complete and present cause of action to bring 
a fabricated-evidence challenge to crimi-
nal proceedings while that prosecution was 
ongoing. “Only once the criminal proceed-
ing has ended in the defendant’s favor, or 
a resulting conviction has been invalidated 
within the meaning of Heck, will the statute 
of limitations begin to run,” said the Court.13

The Supreme Court in McDonough also 
recognized that, in addition to avoiding con-
flicting civil and criminal judgments, other 
sound policy reasons support the conclusion 
that fabricated-evidence claims under § 1983 
should accrue only upon the termination 
of the criminal proceeding. For example, in 
jurisdictions where criminal prosecutions 
can last as long, or even longer, than the rele-
vant civil limitations period, “criminal defen-
dants could face an untenable choice between 
(1) letting their claims expire and (2) filing 
a civil suit against the person who is in the 
midst of prosecuting them.”14 While the first 
option is undesirable, a criminal defendant 
who pursues the latter choice “risks tipping 
his hand as to his defense strategy, under-
mining his privilege against self-incrimina-
tion, and taking on discovery obligations 
not required in the criminal context” — all 
of which are “fraught with peril.”15 As Chief 
Justice Roberts aptly remarked at the oral 
argument of the case, “Suing the people who 
are trying to prosecute you may not be the 
best strategy.”

“Favorable Termination”: A 
Necessary Element For 

 Fabricated-Evidence Claims?
Despite the fact that the McDonough deci-

sion effectively extends the clock for bringing 
fabricated-evidence claims, not everything 
in the decision is good news for the plain-
tiff ’s civil rights bar. The Supreme Court’s 
pronouncement in the decision that a fab-
ricated-evidence claim accrues only once 
the criminal proceeding against a defendant 
“terminates in his favor” has created confu-
sion — and likely will engender a great deal 
of litigation — over whether a “favorable 
termination,” an essential element of a mali-
cious-prosecution claim with its own legal 
definition, is also a necessary element of a 
claim for fabrication of evidence.16 

The district courts within the Second Cir-
cuit have split on this issue.17 Those claiming 
that a favorable termination is an element 
of a fabrication-of-evidence claim point out 
that after the McDonough Court deemed 
fabricated-evidence claims to be analogous to 
malicious-prosecution claims, it stated that 
“favorable termination is both relevant and 
required for a claim analogous to malicious 

prosecution.”18 Those taking the opposite 
stance argue that McDonough only addressed 
the date of accrual of a fabricated-evidence 
claim, and not the claim’s substantive ele-
ments. Indeed, one of the central reasons 
that Justices Thomas, Gorsuch, and Kagan 
dissented in McDonough was because they 
believed that “it would be preferable for 
the Court to determine the claim’s elements 
before deciding its statute of limitations”19 
— thereby indicating their view that the 
decision did not address, let alone determine, 
the elements of the claim. Additionally, by 
stating that the statute of limitations for 
an evidence-fabrication claim begins to run 
“once the criminal proceeding has ended in 
the defendant’s favor, or a resulting conviction 
has been invalidated within the meaning of 
Heck,” the McDonough Court suggests that 
a favorable termination is not required to 
state a such a claim.20 To the extent that the 
decision can be read to require a “favorable” 
termination element, however, the majority 
was nevertheless careful to delineate that this 
element, in the context of a fabricated-evi-
dence claim, might be broader in scope than 
it is for malicious prosecution.21 

Reexamination 
Of Prosecutorial Immunity

Another consideration not addressed by 
the McDonough Court is the extent to which 
the common-law defense of absolute, or 
complete, immunity applies to fabricated-ev-
idence claims against prosecutors.22 It suffic-
es to say that while prosecutors are entitled 
to qualified immunity for actions taken in an 
investigative or administrative capacity, they 
are entitled to absolute immunity for actions 
performed as “officers of the court.”23 Thus, 
the Supreme Court has held that although 
absolute immunity does not apply to a prose-
cutor’s fabrication of evidence at an “entirely 
investigative” stage, well before the criminal 
proceedings begin,24 it does protect a prose-
cutor for the knowing use of false testimony 
in the grand jury and at trial.25 

After McDonough, however, it remains 
unsettled whether a prosecutor’s use during 
the prosecution phase of falsified evidence 
obtained during the investigation phase is 
shielded by absolute immunity.26 In 2008, 
in a case called Pottawattamie County v. 
McGhee,27 the Supreme Court granted cer-
tiorari to address this precise question, but 
that case was settled after oral argument, 
and the appeal was thereafter dismissed 
before a decision could be rendered. While 
McDonough presented an opportunity for the 
Supreme Court to revisit the issue, it express-
ly declined to do so.28 Since the vast majority 
of fabrication-of-evidence cases allege that 
the fabricated evidence was used during the 
criminal proceedings, many, if not most, of 
these claims might be barred by absolute 
prosecutorial immunity regardless of when 
they accrued—a point highlighted by the 
McDonough dissent.29    

The accrual rule articulated by the 
McDonough Court not only revived the plain-
tiff ’s fabricated-evidence claim, but breathed 
new vitality into what previously was a mor-
ibund cause of action. This undoubtedly will 
result in more of these claims being brought 
and a more robust body of decisional law 
being developed. Courts hearing these cases 
will have to define the precise elements of 
these claims and identify which case dispo-
sitions qualify as “favorable” terminations. 
And, it is only a matter of time before the 

Ameer Benno

See FABRICATED, Page 26
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Unwarranted? Blood Tests of Unconscious 
DWI Suspects After Mitchell v. Wisconsin

This summer, a divided United States 
Supreme Court held in Mitchell v. Wisconsin 
that police “almost always” do not need a 
warrant to perform a blood test on a person 
who is suspected of driving while intoxicated 
and has become unconscious.1

To practitioners following the Court’s 
decisions on blood tests in DWI cases, this 
may seem a departure. In fact, it refines that 
precedent in a way that should guide how 
police, prosecutors, and defense counsel ana-
lyze the facts of any given encounter.

Before Mitchell: 
Intoxication Is Not Enough

The Fourth Amendment provides: “The 
right of the people to be secure in their per-
sons . . . against unreasonable searches and 
seizures shall not be violated.” The Supreme 
Court has long held that a reasonable search 
generally requires a warrant, except where 
the “‘the exigencies of the situation’ make the 
needs of law enforcement so compelling that 
[a] warrantless search is objectively reason-
able under the Fourth Amendment.”2

It is settled law that a blood test is a search 
under the Fourth Amendment, and must 
respect the suspect’s Constitutional rights. 
In Schmerber v. California, a 1966 decision, 
the Court first held that a blood test “plainly 
involves the broadly conceived reach of a 
search and seizure under the Fourth Amend-
ment,” but that the results of a blood test in 

that case were admissible despite 
the absence of a warrant.3

The suspect in Schmerber 
had been arrested at the hospi-
tal, where he was being treated 
for injuries sustained in a motor 
vehicle accident in which he had 
apparently been driving.4 A police 
officer ordered the blood test, 
which indicated intoxication. The 
court found an exception to the 
warrant requirement, because of 
the natural dissipation of alco-
hol combined with the time con-
straints of the situation:

We are told that the percentage of 
alcohol in the blood begins to diminish 
shortly after drinking stops, as the body 
functions to eliminate it from the sys-
tem. Particularly in a case such as this, 
where time had to be taken to bring the 
accused to a hospital and to investigate 
the scene of the accident, there was 
no time to seek out a magistrate and 
secure a warrant. Given these special 
facts, we conclude that the attempt 
to secure evidence of blood-alcohol 
content in this case was an appropriate 
incident to petitioner’s arrest.5

In the 2013 decision Missouri v. McNeely, 
however, the Court held that the natural 
metabolization of alcohol in the bloodstream 
does not by itself justify a warrantless blood 

test.6 The suspect had refused to 
use a portable breath-test device 
to measure his blood alcohol 
concentration, so the arresting 
officer had a blood test per-
formed at a local hospital.7 The 
Court conceded that “some cir-
cumstances will make obtain-
ing a warrant impractical . . . 
justifying a properly conducted 
warrantless blood test.”8 But the 
Court declined to impose a per 
se rule that the state had request-
ed, “that whenever an officer 
has probable cause to believe 

an individual has been driving under the 
influence of alcohol, exigent circumstances 
will necessarily exist because BAC evidence 
is inherently evanescent.”9

In Birchfield v. North Dakota, the Court 
held that the long-recognized exception to 
the warrant requirement for searches inci-
dent to lawful arrest did not justify warrant-
less blood tests incident to arrests for drunk 
driving.10 The plaintiff had been convicted 
under a North Dakota statute that made it 
a crime to refuse a warrantless blood test. 
Since Schmerber, states have adopted implied 
consent laws, under which anyone operating 
a motor vehicle is deemed to have consented 
to a chemical test for alcohol or drugs; New 
York adopted its version in 1988.11 Most of 
those laws, however, impose civil rather than 

criminal penalties. The Court found that, 
under the circumstances, Mr. Birchfield’s test 
was an unlawful search, and therefore his 
conviction had to be vacated.12

The indication from the Court had been 
that the natural dissipation of alcohol in 
the bloodstream would not alone justify a 
warrantless blood test. If any other factor 
would have delayed the procuring of a war-
rant, however, then a warrantless test would 
likely be justified. In this context the Court 
in Mitchell considered the circumstance of an 
unconscious suspect.

Mitchell: Intoxication + 
Unconsciousness Is Enough

In Mitchell, the suspect had been arrested 
for DWI, but passed out in the squad car on 
the way to the police station. A breath test on 
the evidence-quality machine at the station 
house being impossible, the arresting officer 
then drove the suspect to a nearby hospital 
and had a blood test performed; the suspect 
remained unconscious the entire time.13

Written by Justice Alito, the plurality deci-
sion held that this combination of intoxica-
tion and unconsciousness brought the case 
under the exigent-circumstances exception 
to the warrant requirement:

Christopher J. 
DelliCarpini

See DWI, Page 25
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Bay Shore, New York 11706
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United States Tax Court since 1987.
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State Department of Taxation and Finance.

www.longtuminellolaw.com
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The Southern District of New York 
(SDNY), colloquially known as the “Sovereign 
District of New York,” occupies a unique place 
in the American legal pantheon. Among its 
cadres have been justices of the Supreme 

Court, federal and 
New York State judg-
es, governors, mem-
bers of Congress, 
district attorneys, 
mayors, and the best 
and the brightest at 
the nation’s elite law 
firms. 

The person who 
occupies the posi-
tion of the United 
States Attorney for 
the SDNY is more 
than the top federal 
prosecutor in Man-

hattan.1 He or she stands at the pinnacle of 
the New York legal food chain, responsible 
for the prosecution of every sort of malfea-
sance from the manipulation of the stock 
market to organized crime to cybercrime to 
terrorism. 

Preet Bharara served as the United States 
Attorney in the SDNY during the Obama 
administration. He has just penned a mem-
oir, Doing Justice A Prosecutor’s Thoughts 
on Crime, Punishment, and the Rule of Law. 

Its publication is an event worth noting, and 
not only for its behind-the-scenes look at the 
SDNY.

While in office, he had a knack for making 
headlines. Bharara was on the cover of Time 
in 2012 as the man who “is busting Wall St.”2 
His office obtained the convictions of both 
Sheldon Silver and Dean Skelos.3 In 2017, 
he was unceremoniously fired by President 
Trump after refusing to resign his post when 
ordered to do so. 

Doing Justice tones down the more sen-
sational aspects of Bharara’s tenure, offer-
ing instead a contemplative meditation on 
the inner-workings of American law in our 
polarized and fractured age. If one overriding 
sentiment stands out, it is that “[o]ur adver-
saries are not our enemies, the law is not a 

political weapon, objective truths do exist; 
fair process is essential in civilized society.”4 

In Bharara’s estimation, something valu-
able has been lost. Previously accepted norms 
have been abandoned. The “rule of law,” 
“due process,” “presumed innocent” and most 
telling of all “truth,” have, unfortunately, 
succumbed to political tribalism.5 He boldly 
asserts that Americans “swim in lies, never 
corrected. And the concept of justice seems 
turned on its head—holding different mean-
ing depending on whether you are a political 
adversary or ally.”6

He traces his own passion for the law to 
Clarence Darrow. The consummate court-
room crusader of his time, Darrow was the 
subject of a high school recitation wherein 
the young Bharara memorized the sum-

mation in People v. Sweet.7 “Freedom,” in 
Darrow’s words, “comes from human beings, 
rather than from laws and institutions.”8 It is 
a motif that recurs throughout Doing Justice.

The book is written for a general audi-
ence. The text is straightforward and con-
versational in tone. Bharara uses anecdotes 
from actual cases to touch upon various 
facets of the federal criminal justice system. 
The reader is taken on a tour of the process 
from Inquiry to Accusation to Judgment to 
Punishment, thus providing the structure of 
the book’s four chapters. 

The memoir illustrates issues such as bias, 
both positive and negative, to make the point 
that bias, in all its forms, is inherently mis-
leading. Fascinating detail is given on what 
results when prosecutors flip a witness, par-
ticularly the re-definition of roles as someone 
goes from the accused to becoming a witness 
for the prosecution. 

Intriguingly, there is even a section on 
when a prosecutor should, using his or her 
vast discretion, walk away from a matter 
without filing a formal charge. Lawyers, judg-
es, investigators, and other stakeholders are 
constantly confronted with a litany of judg-
ment calls that are required to be made if the 
system is to work at all. 

Preet Bharara’s Doing Justice: A Prosecutor’s 
Thoughts on Crime, Punishment, and the Rule of Law

LAWYER LIT

Preet Bharara’s Doing 
Justice A Prosecutor’s 
Thoughts on Crime, 
Punishment, and the 
Rule of Law

Published by Alfred A. 
Knopf, 2019, ISBN 978-
0-525-52112-9

Retails for $27.95. 

See BHARARA, Page 26

Rudy Carmenaty

Preet Bharara. Photo by Rudy Carmenaty
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consultations. Visit pegalislawgroup.com to learn more.
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with challenging situations every day. Clients and referring attorneys are 
confident of our meticulous analysis, maintaining 
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investigation, and successful case resolution. Our 
longevity, success, and advocacy help ensure safer 
medical practices for better patient care.
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General Law

New Frontiers In Family Law:
Changing Relationships: Custody, Adoption, Surrogacy, 

Fertility, and Reproductive Technology
During the past two decades, the concept 

of parenthood has been dramatically rede-
fined. Gender roles are in flux, but also evolv-
ing are assisted reproductive technologies and 

laws addressing par-
enting options and 
reproductive rights. 
According to the 
Center for Disease 
Control and Pre-
vention, for the first 
time ever, women in 
their thirties are hav-
ing more children 
than those in their 
twenties.1 

Fertility treat-
ments are becoming 
increasingly popu-
lar and more wide-

ly accepted. The most well-known of these 
procedures is in vitro fertilization (“IVF”).2 In 
addition to IVF, individuals and couples seek-
ing to become parents are also pursuing other 
types of alternative reproductive technologies 
(“ART”). These include surrogates, gestation-
al carriers, intrauterine insemination, sperm 
donation, and egg donation. It is estimated 
that approximately 1.5% of all infants born 
are conceived using ARTs.3 All of these mod-
ern parenthood options are creating a new 
frontier in family law. Legal complications 
abound when it comes to parental rights, and 
child custody and adoption, especially in the 
absence of a written agreement between the 
parents.

IVF and other reproductive technologies 
have been available for more than a century. 
LGBTQ couples and single parents have con-
tributed to the demand. When it comes to 
IVF, one or both parties can go through the 
medical process. The egg may be extracted 
from one partner, inseminated with donor 
sperm, and then the embryos are implanted 
into the other partner, who becomes the ges-
tational carrier.4 

Surrogacy Contracts
For other same-sex couples, or hetero-

sexual couples, other reproductive methods 
may involve using a surrogate or gestational 
carrier with donor eggs and/or donor sperm. 
In several states other than New York, sur-
rogates surrender parental rights after birth 
pursuant to a written agreement. There are 
two types of surrogacies: traditional surro-
gacy, which is when the surrogate mother 
is also the child’s genetic mother; and gesta-
tional surrogacy, which is when the surrogate 
is implanted with an embryo that was not 
made with her egg. The laws for surrogacy 
are different in every state. As of this writing, 
surrogacy contracts for compensation are 
prohibited in New York.5

Traditionally, custody laws in most juris-
dictions hold that the natural or birth mother 
is always the child’s legal mother. Today, with 
the use of surrogates, the birth mother may 
have no intention of being a parent after the 
child is born, so too with a sperm or egg 
donor. What is the legal definition of parent 
of a child created with ART? Is it the DNA 
of the woman who carried the baby during 
pregnancy, or the DNA of the donor egg? 
What of the person who commits to caring 
for the child after it is born? Which individu-
al has rights and responsibilities?6 

LGBTQ couples have particular challeng-
es.7 At the dissolution of a relationship or 
marriage, what rights do non-biological par-
ents have in terms of visitation and custody? 
In some cases, the definition of “parent” 
plays a big role in defining the situation. If a 
court doesn’t recognize non-biological par-
ents as true parents, it could mean surrogates 
and sperm donors have more rights than a 
non-biological parent who raised the child. 
There is a presumption that a child born to 
a married couple is the legal child of both 
parties.8 This applies to same-sex couples, as 
well as heterosexual couples. However, the 
marriage in itself does not protect the bio-
logical parent’s legal relationship to the child 
from the nonbiological parent. It is impera-
tive that a non-biological parent petition the 
court for an adoption or an order of parent-
age declaring the non-biological parent to be 
the child’s legal parent. There are currently 
more than 72 countries that do not recognize 
homosexuality.9 If a same-sex married couple 
travels to these countries with their child, the 
non-biological parent will not be permitted 
to make decisions for their child. 

The legal status of cryopreserved (i.e., 
frozen) embryos is also not clear.10 Most 
states view embryos as a type of entity that 
is in between property and a person. A 
frequent issue that arises in matrimonial 
matters is the disposition of frozen embryos. 
When infertile couples create embryos with 
the help of their doctors, there are usually 
more embryos created than are needed at 
one time for implantation. Oftentimes, the 
couple will have a written agreement with 
the fertility clinic about the storage of the 
embryos, but not about what will happen if 
the couple breaks up and there is no consent 
about the destruction or future implantation 
of the embryos.11 These are four options that 
exist when the parties cannot agree on the 
disposition of the embryos: (a) use by one of 

the parties for reproductive purposes, even if 
the couple is no longer together; (b) donation 
for research, or for another infertile party; (c) 
destroying or discarding the embryos; and 
(d) storing them cryogenically, potentially at 
significant expense.

Reputable IVF clinics and embryo storage 
facilities require donors to complete a “dispo-
sition agreement.”12 This will instruct the IVF 
clinic or storage facility about how to handle the 
cryo-preserved embryo in the event of divorce 
or death of one of the parties. It is always advis-
able to enter into an agreement that addresses 
inheritance and survivor benefits or the rights 
of a posthumously conceived child.

Fertility Agreements
It is highly advisable that infertile couples 

enter into written fertility agreements (also 
known as a “pre-conception” or “IVF” agree-
ment), before or during the time that they 
are working with their doctors to create the 
embryos. The agreements must clearly spell 
out which option will be exercised in the 
event the relationship dissolves, or the parties 
are no longer in agreement about implanta-
tion. If such an agreement is not negotiated 
at the time of the fertility process (when 
presumably the parties are amicable and 
motivated to agree and cooperate with each 
other), then the parties will have to negotiate 
these terms during a contested divorce pro-
cess (when the parties are less likely to reach 
an amicable agreement). In contested divorce 
cases, when emotional and financial stakes 
are high, one party may assert that the fro-
zen embryos are “children of the marriage.” 
That party may assert a right of custody and 
control of the embryos. Or, that party may 
assert that the embryos are marital assets 
subject to equitable (i.e., equal) distribu-
tion. Based on the current law in New York, 
frozen embryos are not considered marital 
assets to be divided. Nor are frozen embryos 

considered “children” which can be subject 
to an order of legal or physical custody. The 
current law is based on the 1998 case of Kass 
v. Kass,13 a case of first impression decided by 
the New York Court of Appeals.14 The other 
party may oppose any scenario that allows 
for the implantation of the embryos after the 
marital breakup, usually because that party 
does not wish to be subject to a child support 
obligation, or to become a co-parent under 
the circumstances.15 The law on IVF and 
preconception agreements is still evolving, 
and advising individuals and couples on this 
issue remains a challenge for family law and 
adoption law practitioners.
Jacqueline Harounian is on the board of the 
Nassau County Women’s Bar Association 
and Co-Chair of the NCBA Matrimonial and 
Adoption Committee. She will be present-
ing a CLE at the Domus on Reproductive 
Technology, Family Law, and Adoption Law 
on January 23, 2020. 

1. https://bit.ly/35gD2f1.
2. Assisted Reproductive Technology (ART), National 
Institute of Child Health and Human Development, 
https://bit.ly/1iQ6J8I.
3. https://bit.ly/30YohtD.
4. https://mayocl.in/2L3JI8V.
5. Lindsey Zalvidar, Types of Assisted Reproductive 
Technology (ART), ConceiveEasy, https://bit.ly/2OrYsQ9.
6. Lucy Carne, Must Pay Support 18 Yrs. Later; $perm 
Wail by Donor, N.Y. Post, Dec. 2, 2007, https://bit.
ly/31VovOY.
7. Reciprocal IVF - What Lesbian Couples Need to Know, 
WinFertility, https://bit.ly/2Vmz5kc.
8. Jacob v. Shultz-Jacob, 923 A.2d 473, 2007 Pa. Super 118, 
12 (Pa. Super. 2007).
9. https://bit.ly/2w28YRK.
10. Azeeng Ghorayshi, The Embryo Crusader, May 
7, 2016, Buzzfeed News. https://bzfd.it/31V6ZiHcru-
saderutm_term=.gcYoXwnGS#.unKKp6M7e.
11. Travis Zimpfer, In Vitro Fertilization Bill Would Define 
Embryos as Human Life, March 15, 2016, The Missouri 
Times. https://bit.ly/3390E3a.
12. https://bit.ly/2ANxASG.
13. 91 N.Y.2d 554 (1998).
14. https://bit.ly/2oqMyvp.
15. https://bit.ly/2WkSlNL.

Jacqueline 
Harounian
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The Nassau County Bar Association is pleased to honor 
Nathalie Thomas as Pro Bono Attorney of the Month for 
November 2019. Nathalie began volunteering with the Mort-
gage Foreclosure Project in November 2018 to meet the 50 
hour pro bono requirement for candidates seeking admission 
to the New York State Bar. She assisted in court with intake 
and calendar management, and also served as a translator so 
that our attorneys could effectively serve Spanish-speaking 
homeowners.

On April 24, 2019, Nathalie was admitted to the NYS Bar 
as a licensed attorney. She immediately began serving the 
Project in her new role, as an attorney, representing home-
owners at settlement conferences in the Foreclosure Confer-
ence Part of Nassau County Supreme Court. Nathalie also 
provided vital assistance at bi-monthly foreclosure clinics, 
serving as an attorney-interpreter. 

Since last November, Nathalie has donated 123 hours of 
service to the Project. She has quickly evolved as a competent, 
confident, and passionate advocate for homeowners. Her 
participation as a bi-lingual attorney has been particularly 
valuable. She engages in thorough consultations with Span-
ish-only-speaking clients, beyond the limited consultations 
we can have with court-appointed interpreters available 
during court conferences.

 It is very apparent that these homeowners are especial-
ly comforted in that they can communicate directly with 
an attorney. Nathalie is highly responsive to the plight of 
underrepresented groups and dedicated to matters of social 
justice. She explained that volunteering with the Mortgage 
Foreclosure Project has affirmed her passion for the law and 
redefined for her what it means to be an advocate for the 
community. She stated that, “the pro bono experience has 
been truly inspiring. I’ve enjoyed learning form seasoned 
attorneys and judges. Most of all, it has given me the opportu-
nity to assist individuals and families who have limited access 
to legal resources.”

Several matters that Nathalie has assisted with have had 
a significant impact on her. She especially remembers an 
elderly Hispanic man who was a tenant in a property. He had 
been appearing for conferences and he did not understand 
what was happening since he was not the owner. Nathalie was 
ultimately able to explain to him so he could understand that 
he needed to save his rental payments and not submit them 
until the foreclosure was settled. She convinced him to attend 
an NCBA Mortgage Foreclosure Clinic to gain additional 
guidance about his rights as a tenant.

Another case she handled involved a daughter taking 
over her parents’ mortgage payments after her father passed 
away. It was explained to the bank that the daughter would 

be able to pay the loan and assistance was arranged so that 
surviving family members could assume the loan and retain 
their home.

Ms. Thomas was born in New York City and raised in 
the Dominican Republic until age 12. Church and family are 
the cornerstones of her daily life. She participates in retreats 
and leadership conferences through her religious community 
and has assumed significant leadership responsibilities for 
the Seventh Day Adventist Church. She earned a Bache-
lor’s Degree in Political Science and International Studies 
at Andrews University in Berrien Springs, Michigan. From 
there, she went on to Ave Maria School of Law in Naples, 
Florida and successfully completed her Juris Doctor degree. 
While preparing for the New York State Bar Exam, Nathalie 
worked at South Bay Academy in Suffolk County, teaching 
Social Studies, Spanish and Language Arts.

After passing the Bar Exam, Nathalie worked as an intern 
in New York City, assisting in representation of foreign 
entrepreneurs applying for non-immigrant status. She also 
drafted business plans and prepared and filed trademark 
applications. Subsequent to that, she worked as a paralegal 
for a law firm specializing in worker’s compensation. She 
managed a large caseload, conducting initial consultations 
and maintaining daily communication with insurance adjust-
ers, doctors, and the workers’ compensation board.

Recently, Nathalie accepted a position as an associate for 
a Nassau County firm that specializes in no-fault matters. 
Her experience with the Mortgage Foreclosure Project has 
enabled her to assimilate very quickly and handle court 
appearances and conferences. 

When she is not working very hard, Nathalie enjoys 
traveling, reading, football, and comedy. The Mortgage 
Foreclosure Project and the Nassau County Bar Association 
are so lucky to be a part of Nathalie Thomas’ journey as an 
attorney, and we look forward to her work and contributions 
in the future.

Attorneys interested in working on the Mortgage Fore-
closure Project can contact Gale Berg at the Nassau County 
Bar Association at (516) 747-4070 or gberg@nassaubar.org. 

Nathalie Thomas BY KAREN SCADUTO

Pro Bono Attorney of the Month
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PROGRAM CALENDAR  
November 6, 2019  
Enforcing Child Support Orders: The Support Unit Is Only 
the Tip of the Iceberg 
With the NCBA Family Law Committee and the Assigned 
Counsel Defender’s Program Inc. of Nassau County  
Sponsored by Klein, Liebman & Gresen, LLC and Brisbane 
Consulting Group, LLC. Light supper will be provided for 
attendees. 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in professional practice   
 
November 12, 2019  
Dean’s Hour: Asylum Law 2019: The Crisis At and Inside Our 
Borders 
With the NCBA Immigration and Civil Rights Committees and the 
Assigned Counsel Defender’s Program Inc. of Nassau County  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 
 
November 13, 2019  
Dean’s Hour: Cryptocurrency: Tax Reporting and 
Enforcement Issues 
With the NCBA Business Law, Tax and Accounting Committee 
Sponsored by NCBA Corporate Partner Dime Community 
Bank and Marcum Technology 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 
 
November 14, 2019  
Receiver: Part 36 Certified Training  
Sign-in begins 5:00 p.m.; Program 5:30—8:45 p.m. 
Credits offered: 3 credits in professional practice; .5 in ethics 
 
Program is excluded from free CLE offer.  Pre-registration 
required. Pricing: $125 NCBA Member/$175 Non-Member 
Attorney/$100 Non-Attorney.  Fee includes light supper and 
written materials.   
 
November 20, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Being a Lawyer—Discovering and 
Defining Your Personal and Professional Persona  
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 
 
November 21, 2019  
Dean’s Hour: Wrongful Convictions  
With the NCBA Civil Rights Committee and the Assigned 
Counsel Defender’s Program Inc. of Nassau County  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 

Pre-registration is required for all Academy programs. Seating limited for those that do not pre-register. Call (516) 747-4464 for 
ease of registration or email academy@nassaubar.org.  Please note that outside food is not permitted at Dean’s Hours. Lunch is 
available for purchase through in-house caterer.  The Academy office is open 8:30 a.m. to 5:00 p.m., Monday through Friday. 

December 6, 2019  
Annual School Law Conference 2019  
With the NCBA Education Law Committee and the Suffolk 
Academy of Law   
Sign-in begins 8:30 a.m.; Program 9:00 a.m.—3:30 p.m. 
Credits offered: 5.5 credits in professional practice 
 
Pricing: $40 NCBA Member/$200 Non-Member Attorney and 
Non-Attorneys. Fee includes breakfast, lunch and written 
materials. Kosher meals available upon request with 48 hours 
notice. Program will be held at the Nassau County Bar 
Association.  
 
December 10, 2019  
Part 36 Certified Training for Guardians, Court Evaluators 
and Attorneys for the AIP 
Sign-in begins 8:30 a.m.; Program 9:00 a.m.—4:45 p.m. 
Credits offered: 5 credits in professional practice; 2.5 in ethics 
 
Program is excluded from free CLE offer.  Pre-registration 
required. Pricing: $249 NCBA Member/$329 Non-Member 
Attorney/$150 Lay Guardians. Fee includes continental breakfast, 
lunch and written materials. Kosher meals available upon request 
with 48 hours notice.  
 
December 11, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Fireside Chat with Hon. Ramon 
E. Reyes, United States Magistrate Judge for the Eastern 
District of New York 
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
With the Long Island Hispanic Bar Association and the NCBA 
Diversity & Inclusion, Federal Courts, Business Law, Tax and 
Accounting, Civil Rights, Commercial Litigation, and Criminal 
Courts Law and Procedure Committees 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice  

November 18, 2019  
Thriving in Today’s Music and Entertainment Industries 
With the NCBA Sports, Entertainment & Media Law and 
Intellectual Property Law Committees 
Program 6:00—8:00 p.m. 
Credits offered: 2 credits in professional practice or skills  
 
** Program will be held off-site at My Father’s Place at the 
Roslyn Hotel, 1221 Old Northern Blvd, Roslyn, NY 11576  
 
December 3, 2019  
Ethics Update 2019 
With the NCBA Ethics Committee 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in ethics  
 
This program will be broken down into three parts as a new and 
innovative way to offer an evening seminar.  Attendees must 
stay for the entire program to receive full credit.   
 
Hour 1: May It Displease the Court? Civility and Decorum in 
the Courtroom  
 
Hour 2: A Nightmare on Ethics Street: Ethical Obligations of 
Attorneys  
 
Hour 3: Dewey Cheatham and Howe: Top 10 List of Ethical 
Dilemmas  
 
 
December 4, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Repairing and Avoiding a 
Reputation Crisis 
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 

January 9, 2020 
Best Practices in Guardianship (Cocktail Hour and 
Seminar)   
With the NCBA Elder Law Committee 
Sponsored by Jasper Surety Agency Inc, Boy Scouts of 
America (Theodore Roosevelt Council), Senior Placement 
Services, Inc., and Cassena Care, LLC 
Cocktail hour/Light supper 5:30 p.m.; Program 6:30—8:30 p.m. 
Credits offered: 2 credits in professional practice 
Fees: $50 NCBA Member/$100 Non-Member Attorney/$25 
Non-Attorney 
 
January 15, 2020 
Dean’s Hour: Recent and Upcoming Amendments to the 
Federal Rules of Civil Procedure and Federal Rules of 
Appellate Procedure 
With the NCBA Federal Courts Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice 
 
January 16, 2020 
Dean’s Hour: The Grievance Process 
With the NCBA Ethics Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in ethics  
 
January 22, 2020 
Hearing Hurdles and How to Clear Them 
With the NCBA Criminal Courts Law and Procedure Committee 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in professional practice or skills  
 
January 23, 2020 
Dean’s Hour: Presumptive ADR: Commercial Litigation, 
Real Estate and Employment Law Focus  
With the NCBA Alternative Dispute Resolution Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice  
 
January 28, 2020 
Dean’s Hour: Deposition Preparation 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills  

REGISTRATION NOW OPEN!  
March 14 & 15, 2020 

Hon. Joseph Goldstein Bridge-the-Gap Weekend 
 

** Free to NCBA Members ** 
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CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Being a Lawyer—Discovering and 
Defining Your Personal and Professional Persona  
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 
 
November 21, 2019  
Dean’s Hour: Wrongful Convictions  
With the NCBA Civil Rights Committee and the Assigned 
Counsel Defender’s Program Inc. of Nassau County  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 

Pre-registration is required for all Academy programs. Seating limited for those that do not pre-register. Call (516) 747-4464 for 
ease of registration or email academy@nassaubar.org.  Please note that outside food is not permitted at Dean’s Hours. Lunch is 
available for purchase through in-house caterer.  The Academy office is open 8:30 a.m. to 5:00 p.m., Monday through Friday. 

December 6, 2019  
Annual School Law Conference 2019  
With the NCBA Education Law Committee and the Suffolk 
Academy of Law   
Sign-in begins 8:30 a.m.; Program 9:00 a.m.—3:30 p.m. 
Credits offered: 5.5 credits in professional practice 
 
Pricing: $40 NCBA Member/$200 Non-Member Attorney and 
Non-Attorneys. Fee includes breakfast, lunch and written 
materials. Kosher meals available upon request with 48 hours 
notice. Program will be held at the Nassau County Bar 
Association.  
 
December 10, 2019  
Part 36 Certified Training for Guardians, Court Evaluators 
and Attorneys for the AIP 
Sign-in begins 8:30 a.m.; Program 9:00 a.m.—4:45 p.m. 
Credits offered: 5 credits in professional practice; 2.5 in ethics 
 
Program is excluded from free CLE offer.  Pre-registration 
required. Pricing: $249 NCBA Member/$329 Non-Member 
Attorney/$150 Lay Guardians. Fee includes continental breakfast, 
lunch and written materials. Kosher meals available upon request 
with 48 hours notice.  
 
December 11, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Fireside Chat with Hon. Ramon 
E. Reyes, United States Magistrate Judge for the Eastern 
District of New York 
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
With the Long Island Hispanic Bar Association and the NCBA 
Diversity & Inclusion, Federal Courts, Business Law, Tax and 
Accounting, Civil Rights, Commercial Litigation, and Criminal 
Courts Law and Procedure Committees 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice  

November 18, 2019  
Thriving in Today’s Music and Entertainment Industries 
With the NCBA Sports, Entertainment & Media Law and 
Intellectual Property Law Committees 
Program 6:00—8:00 p.m. 
Credits offered: 2 credits in professional practice or skills  
 
** Program will be held off-site at My Father’s Place at the 
Roslyn Hotel, 1221 Old Northern Blvd, Roslyn, NY 11576  
 
December 3, 2019  
Ethics Update 2019 
With the NCBA Ethics Committee 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in ethics  
 
This program will be broken down into three parts as a new and 
innovative way to offer an evening seminar.  Attendees must 
stay for the entire program to receive full credit.   
 
Hour 1: May It Displease the Court? Civility and Decorum in 
the Courtroom  
 
Hour 2: A Nightmare on Ethics Street: Ethical Obligations of 
Attorneys  
 
Hour 3: Dewey Cheatham and Howe: Top 10 List of Ethical 
Dilemmas  
 
 
December 4, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Repairing and Avoiding a 
Reputation Crisis 
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills 

January 9, 2020 
Best Practices in Guardianship (Cocktail Hour and 
Seminar)   
With the NCBA Elder Law Committee 
Sponsored by Jasper Surety Agency Inc, Boy Scouts of 
America (Theodore Roosevelt Council), Senior Placement 
Services, Inc., and Cassena Care, LLC 
Cocktail hour/Light supper 5:30 p.m.; Program 6:30—8:30 p.m. 
Credits offered: 2 credits in professional practice 
Fees: $50 NCBA Member/$100 Non-Member Attorney/$25 
Non-Attorney 
 
January 15, 2020 
Dean’s Hour: Recent and Upcoming Amendments to the 
Federal Rules of Civil Procedure and Federal Rules of 
Appellate Procedure 
With the NCBA Federal Courts Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice 
 
January 16, 2020 
Dean’s Hour: The Grievance Process 
With the NCBA Ethics Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in ethics  
 
January 22, 2020 
Hearing Hurdles and How to Clear Them 
With the NCBA Criminal Courts Law and Procedure Committee 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in professional practice or skills  
 
January 23, 2020 
Dean’s Hour: Presumptive ADR: Commercial Litigation, 
Real Estate and Employment Law Focus  
With the NCBA Alternative Dispute Resolution Committee 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice  
 
January 28, 2020 
Dean’s Hour: Deposition Preparation 
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills  

REGISTRATION NOW OPEN!  
March 14 & 15, 2020 

Hon. Joseph Goldstein Bridge-the-Gap Weekend 
 

** Free to NCBA Members ** 
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Nassau County Courts Celebrate 
Hispanic Heritage Month

On Friday, October 11, 2019, the 
Hispanic Heritage Month Committee of the 
Nassau County courts celebrated Hispanic 
Heritage Month with a special event held 
at the Nassau County Supreme Court. The 
event was presided over by Hon. Norman 
St. George, Administrative Judge of Nassau 
County, and was co-sponsored by the 
Long Island Hispanic Bar Association, the 
Amistad Long Island Black Bar Association, 
Nassau County Bar Association, and Nassau 
County Women’s Bar Association. 

More than 200 guests filled the court’s 
ceremonial courtroom for the annual cel-
ebration, which featured the Westbury 

High School Performance Workshop 
Ensemble (18 students plus teachers) per-
forming a special Latin-rock rendition of 
Carlos Santana’s award winning Smooth. 
Also featured was an art exhibit by Manuel 
Alejandro Macarulla.

Committee co-chairs Hon. Linda K. 
Mejias and Hon. Diccia T. Pineda-Kirwan 
presented the 2019 Service Award to Officer 
William Vazquez, Ret., the first Latino court 
officer in Nassau County. The Longevity 
Award was given to Linette Cruz, Nassau 
County District Court Reporter.

Authentic Latin-American cuisine was 
served at the conclusion of the program.

Pictured left to right: Irene Angelakis, President of the Nassau County Women’s 
Bar Association; Hon. Diccia T. Pineda-Kirwan, Co-chair, Hispanic Heritage Month 
Committee; Award Recipients Linette Cruz and William Vazquez; Hon. Linda K. 
Mejias, Co-chair, Hispanic Heritage Month Committee; Hon. Norman St. George, 
Administrative Judge of Nassau County; Jennifer Saint-Preux, President, Amistad 
LI Black Bar Association; and Dorian Glover, President-Elect, Nassau County Bar 
Association. Absent from Photo: Hon. Helen Voutsinas, Co-chair Hispanic Heritage 
Month Committee.

We welcome the following new members

NCBA New Members

Attorneys

Christopher John Barrella
Christopher J. 

Barrella Esq. P.C.

Nicholas M. Cardascia
Cullen and Dykman LLP

Brian J. Donnelly
Cullen and Dykman LLP

Lawrence M. Egan, Jr.
Diocese of Rockville Centre

Michael Kwon
Westerman Ball Ederer Miller 
Zucker & Sharfstein LLP

Colleen O’Neil
Rivkin Radler LLP

Nancy H. Reisman
Abrams, Fensterman, 

Fensterman, Eisman, Formato, 
Ferrara, Wolf & Carone, LLP

Ingrid Rodriguez
Furey, Furey, Leverage, 

Manzione, & Darlington

Kyle A. Schiedo
Collins Gann McCloskey & 

Barry PLLC

Students

Alexandra Christina 
Piscitello

Yeny C. Santiago

crimes trigger the aforementioned penalties 
and consequences of a conviction for driving 
while ability impaired by a drug or drugs.16 
This can lead to disparate consequences and 
absurd results. For example, a motorist who 
is impaired to any extent by marijuana could 
face harsher consequences than an otherwise 
similarly situated motorist who is significant-
ly impaired by synthetic marijuana. 

Drivers Impaired By Unlisted 
Substances Benefit From The Law

Impaired drivers have already benefitted 
from this dangerous loophole. For example, 
in People v. Cheperuk, a defendant who was 
impaired by a drug to the extent that he caused 
the death of another person and was charged 
with criminally negligent homicide could not 
be prosecuted for driving while ability impaired 
by a drug because the substance that impaired 
him — methaqualone, also known as Quaalude 
— was not a specifically proscribed drug.17 Sim-
ilarly, in People v. Primiano, the court held that 
a defendant who was impaired by an unlisted 
substance could not be prosecuted for driving 
while ability impaired by drugs.18 In addition, in 
People v. Tracey, a defendant who was impaired 
by ethylene glycol — which is not listed in PHL 
§ 3306 — could not be prosecuted for driving 
while intoxicated, despite the fact that ethylene 
glycol is hazardous to human health and has 
impairing effects.19 The Tracey court recog-
nized that its ruling “will allow allegedly repre-
hensible conduct to go unpunished because of a 
gap in the law.”20

In People v. Litto, the Court of Appeals 
held that a defendant who had voluntarily 
inhaled difluoroethane while driving could 
not be charged with driving while ability 
impaired by drugs because difluoroethane 
was not specifically proscribed by PHL § 
3306.21 The defendant’s inhalation of difluo-
roethane depressed his central nervous sys-
tem and affected his ability to perceive and 
react to his environment, causing him to veer 
into oncoming traffic and crash into another 
car, killing one person and seriously injur-
ing multiple people. Nevertheless, because 
difluoroethane was not a specifically pro-
scribed substance, the defendant could not be 
charged with driving while intoxicated, driv-
ing while ability impaired by drugs, vehicular 
assault, or vehicular homicide.22 

In the Litto decision, then-Chief Judge 
Judith Kaye noted that “Perhaps gaps exist in 
the law and the prosecution should not have 
to rely on the … other counts charged.”23 
More than twelve years later, the gaps in the 
law still exist. Until this loophole is closed, 
drivers impaired by unlisted substances will 
continue to avoid the consequences of driv-
ing while ability impaired by drugs.

Closing The Loophole
The law should be changed to allow 

prosecutors and law enforcement officers to 
charge a motorist with driving while ability 
impaired by drugs and related crimes regard-
less of whether the motorist is impaired 
by a substance other than those specifically 
listed in the Public Health Law. It is not 
possible for the Legislature to keep up with 
the ever-changing and expanding number of 
mind- and reaction-altering substances avail-
able to the public. Rather than continuously 
adding to the list of proscribed substances, 
the Legislature should instead make it illegal 
for any motorist to drive while the motorist’s 
ability is impaired by any substance or com-
bination of substances.

This is not a novel suggestion. Other 
states have recognized the need to encompass 
any impairing drug or substance in their 
impaired-driving statutes. For example, in 
Alabama, it is illegal to drive while under the 
influence of “any substance which impairs the 
mental or physical faculties of the person, to 
a degree which renders him or her incapable 

of safely driving.”24 Similarly, in Kentucky, it 
is illegal to drive while under the influence 
of alcohol or “any other substance or com-
bination of substances which impairs one’s 
driving ability.”25 In Mississippi, it is illegal to 
drive while under the influence of “any sub-
stance…that has impaired the person’s ability 
to operate a motor vehicle.”26 California,27 
Georgia,28 Iowa,29 Maine,30 New Hampshire,31 
North Carolina,32 Oklahoma,33 South Caroli-
na,34 South Dakota,35 Tennessee,36 Virginia,37 
and Wisconsin38 also focus on whether a 
substance impairs the driver’s ability to drive 
rather than whether it is on a list of prohib-
ited substances. At least thirty-seven states 
have a broader definition of “drug” than New 
York for the purposes of impaired driving.  

A simple and practical solution is to include 
language in New York’s impaired driving stat-
utes to prohibit a person from operating a 
vehicle while that person’s ability to operate 
such vehicle is impaired by “any substance or 
combination of substances that impair a per-
son’s mental or physical abilities to any extent.” 
This would be preferable to New York’s current 
law, where an outdated and incomplete list of 
proscribed substances fails to include danger-
ous substances like difluoroethane, bath salts, 
and synthetic marijuana.

The Nassau County District Attorney’s 
Office first proposed this solution in a 2008 
bill designed to close the loophole.39 Other 
bills have also been introduced that attempt 
to close the same loophole using slightly dif-
ferent language.40 None have been passed by 
the Legislature.

To keep our roads safe, the law must 
change. What is New York waiting for?
Christopher M. Casa is a Senior Assistant 
District Attorney in the Vehicular Crimes 
Bureau of the Nassau County District 
Attorney’s Office.

1. Huffing Canned Air or Dust-Off: Side Effects, Signs, and 
More, https://bit.ly/2ViX1F4.
2. New York State FFY 2018 Highway Safety Annual Report 
https://on.ny.gov/33lLqrV.
3. Result of the 2013-2014 National Roadside Survey of 
Alcohol and Drug Use by Drivers (https://bit.ly/2IvNxBb).
4. Drug-Impaired Driving: Marijuana and Opioids Raise 
Critical Issues for States https://bit.ly/2K2OLWN.
5. Tiscione, Alford, Miller, Shan, and Yeatman, Driving 
Under the Influence of Drugs: When the Law Misses the 
Mark, Journal of Analytical Toxicology, 1-6 (2018).
6. VTL § 1192(4). See also VTL § 1192(4-a) (“No person 
shall operate a motor vehicle while the person’s ability to 
operate such motor vehicle is impaired by the combined 
influence of drugs or of alcohol and any drug or drugs.”).
7. VTL § 114-a.
8. PHL § 3306.
9. People v. Kahn, 160 Misc.2d 594, 598 (Dist. Ct. Nassau 
Cty. 1994) (an element of VTL § 1192(4) is that the 
impairing drug be listed in PHL § 3306); see also VTL § 
114-a.
10. National Institute on Drug Abuse, Inhalants https://bit.
ly/1TE27qv.
11. National Institute on Drug Abuse, Synthetic 
Cannabinoids (K2/Spice), https://bit.ly/2En2z7j.
12. National Institute on Drug Abuse, Synthetic Cathinones 
(“Bath Salts”), https://bit.ly/22Dcs8e.
13. See generally VTL § 1193.
14. See generally Penal Law §§ 120.03, 120.04, 120.04-a, 
125.12, 125.13, 125.14. 
15. See People v. Mojica, 62 A.D.3d 100 (2d Dep’t 2009); 
see also CJI Penal Law §§ 120.03, 120.04, 120.04-a, 125.12, 
125.13, 125.14.
16. See generally VTL § 1193.
17. People v. Cheperuk, 64 Misc.2d 498, 498-499 (Cty. Ct. 
Nassau Cty. 1970).
18. People v. Primiano, 16 Misc.3d 1023 (Cty. Ct. Sullivan 
Cty. 2007)
19. People v. Tracey, 25 Misc.3d 849 (Cty. Ct. Livingston 
Cty. 2009).
20. Id. at 854.
21. People v. Litto, 8 N.Y.3d 692 (2007).
22. Id.
23. Id.
24. Ala. §32-5A-191(a)(3), (4), (5).
25. KRS §189A.010.
26. Miss. Code Ann. § 63-11-30(1).
27. Cal.Vehicle Code §§ 312; 23152(e), (f).
28. OGCA §40-6-391(a)(2), (3), (4), (6).
29. ICA §321J.2(1)(a), (c); State v. Bond, 493 N.W.2d 826, 
828 (Iowa 1992) (defining a “drug” as any substance that 
affects the body so as to impair an individual’s ability to 
operate a motor vehicle).
30. 29-A M.R.S.A. § 2411(1-A)(A)(1).
31. N.H. Rev. Stat. § 265-A:2.
32. N.C.G.S. § 20-138.1(a)(3).
33. 47 Okl.St.Ann. § 11-902.
34. Code 1976 § 56-5-2930(A).
35. SDCL § 32-23-1.
36. T.C.A. § 55-10-401(1).
37. Va. Code Ann. § 18.2-266.
38. W.S.A. § 346.63(1)(a), (am).
39. S3730.
40. A4719-A; A1046.

LOOPHOLE ...  
Continued From Page 5
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NCBA 
Sustaining Members
2 0 1 9 - 2 0 2 0

The NCBA is grateful for these individuals who 
strongly value the NCBA's mission and its 

contributions to the legal profession.

To become a Sustaining Member,
please contact the Membership Office

at (516) 747-4070.

Mary Ann Aiello
Jamie P. Alpern

Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte

Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo

Allan S. Botter
Howard R. Brill

Hon. Maxine S. Broderick
Neil R. Cahn

Hon. Gregory W. Carman
Jeffrey L. Catterson

Morton L. Certilman
Alan W. Clark

Hon. Leonard S. Clark
Richard D. Collins
Michael DiFalco

John P. DiMascio Jr.
Paul B. Edelman

Hon. Dorothy T. Eisenberg
Jordan S. Fensterman

Samuel J. Ferrara
Ellen L. Flowers

Lawrence Gaissert
Marc C. Gann

Eugene S. Ginsberg
John J. Giuffre

Douglas J. Good
Hon. Frank A. Gulotta, Jr.

Alan B. Hodish
Warren S. Hoffman
Carol M. Hoffman

James P. Joseph
Elena Karabatos

Hon. Susan T. Kluewer
 
 
 
 
 
 
 
 
 

Lawrence P. Krasin
Martha Krisel

Donald F. Leistman
Peter H. Levy

Gregory S. Lisi
Robert G. Lucas

Hon. Roy S. Mahon
Peter J. Mancuso

Michael A. Markowitz
John P. McEntee

Christopher T. McGrath
Anthony J. Montiglio

Hon. Michael L. Orenstein
Milan Rada

Michael E. Ratner
Robert J. Reed

Marc W. Roberts
Jamie A. Rosen

Anne Rosenbach
Leonard M. Rosenberg

Joseph W. Ryan
Hon. Marie G. Santagata

Stephen W. Schlissel
Hon. Denise L. Sher
Andrew J. Simons

Hon. Peter B. Skelos
Ira S. Slavit

Hon. Arthur D. Spatt
Hon. Joseph J. Sperber

Michael F. Sperendi
Jill C. Stone

Joseph B. Strassman
Sanford Strenger

Terrence L. Tarver
Hon. James J. Tini

Danielle M. Visvader
Hon. Joy M. Watson

 
 
 
 
 
 

NCBA Corporate Partner Sterling 
National Bank Presents Grant to 

NCBA Mortgage Foreclosure Program

Gale D. Berg, Director of the NCBA Mortgage Foreclosure Program, and Elizabeth Post, 
Executive Director of the Nassau County Bar Association, were presented with a grant 
from Kara Manners, Regional CRA Officer of NCBA Corporate Partner Sterling National 
Bank on Wednesday, October 23, 2019.

The grant will enable the NCBA Mortgage Foreclosure Program to continue to provide 
pro bono services to Nassau County residents.

FREE Confidential Help Is 
Available 

Exclusively for the Legal Community 

Alcohol   
Drugs   
Stress   

Anxiety  
Depression  

Practice Closings 
Gambling 

Confidential 
Protected by 

Section 499 of the Judiciary Law 

LAWYER ASSISTANCE PROGRAM 

(888) 408-6222
LAP@nassaubar.org 
Nassaubar-lap.org 

LAP is supported by grants from the WE CARE Fund, part of the Nassau Bar
Foundation, NCBA's charitable arm, and the NYS Office of Court Administration.
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We Care

We Acknowledge, with Thanks, 
Contributions to the WE CARE Fund
DONOR IN HONOR OF
Hon. Carnell T. Foskey John P. DiMascio and John P. DiMascio Jr.,
  The Safe Center LI, David S. Taub
  Award Recipients
Meryl and Stephen Gassman Abbey Etra’s Bat Mitzrah
Meryl and Stephen Gassman Lyle and Karen Leipziger’s daughter’s wedding
Gregory S. Lisi Helen B. Skelos, 
  sister-in-law of Hon. Peter B. Skelos
Rower, LLC Stephen Gassman

DONOR IN MEMORY OF
Hon. Leonard B. Austin Jerome Weinberg, father of Caryn Fink
  and father-in-law of Steven Schlesinger
Hon. Angelo A. Delligatti William C. Odol
Hon. Angelo A. Delligatti Kay Wright, mother of Sean Wright
From all of us at the law firm 
   of Jill C. Stone, Esq. JoAnn Ciancimino, aunt of Ally Ferrone
DiMascio & Associates, LLP Josephine DeSimone-Cobb
Michael G. Lo Russo Modesto DiRaimo
Hon. Marie G. Santagata Beatrice Diamond, mother
  of Hon. Kenneth Diamond
Hon. Marie G. Santagata Hon. Thomas S. Gulotta, former
  Nassau County Executive and brother
  of Hon. Frank A. Gulotta, Jr.
Tammy J. Smiley Roy Bartow, father of Cheryl Bartow
Tammy J. Smiley Eileen McLoughlin,
  mother of Maureen McLoughlin

IN MEMORY OF DOO J. ENG, FATHER OF HON. RANDALL T. ENG
Dominic Addabbo

Hon. Leonard and Deborah Austin
Richard G. Fromewick

Todd Greenberg
Hon. Denise Sher

Jill Stone
Karen Tommer and Family

Checks made payable to  
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:  
NCBA Attn: WE CARE   

15th & West Streets Mineola, NY 11501

 
 

Thursday, November 28, 2019
at the Nassau County Bar Association.

 
To recommend seniors who wish to

attend, please contact the Special Events
Department at (516) 747-4070 ext. 1226

or events@nassaubar.org.

WE CARE
Thanksgiving Day 

Luncheon for Seniors

GINGERBREAD UNIVERSITY 
REGISTRATION

REGISTRATION FEE

The WE CARE Fund Presents 
GINGERBREAD UNIVERSITY
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WE CARE Las Vegas Night
October 5, 2019

Team WE CARE Stands Up to Cancer Tunnel to Towers 2019

On Saturday, October 19, 2019, the NCBA, WE CARE, and the Nassau County 
Women’s Bar came together at the Light the Night Walk in Eisenhower Park for a 
meaningful cause.

Light the Night, a national fundraising campaign of the Leukemia and Lymphoma 
Society, brings together families and local community members to raise awareness 
about blood cancer and the importance of finding cures, and providing access to 
treatment for patients who are suffering. 

On Sunday, September 29, 2019, the NCBA and WE CARE participated in the annual 
Stephen Siller Tunnel to Towers Run/Walk commemorating the brave responders and 
civilians who lost their lives on September 11, 2001. 

As runners and walkers made their way out of the Brooklyn Battery Tunnel, on the 
Manhattan side, hundreds of responders cheered on the participants, some high-fiving 
runners, and most holding photos of firefighters who passed on September 11. 

This is a wonderful event that does not require any prior running experience. Please 
consider joining the NCBA and WE CARE in 2020 for an unforgettable experience. 

Photo by Hector Herrera
Photo by Hector Herrera
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ETHICS COMMITTEE
Monday, November 4
5:30 p.m.
Matthew K. Flanagan

GENERAL, SOLO AND SMALL LAW 
PRACTICE MANAGEMENT
Wednesday, November 6
12:30 p.m.
Scott J. Limmer 

HOSPITAL & HEALTH LAW
Thursday, November 7
8:30 a.m.
Leonard M. Rosenberg

SENIOR ATTORNEY
Thursday, November 7
12:30 p.m.
Joan Lensky Robert/George P. Frooks

PUBLICATIONS
Thursday, November 7
12:45 p.m.
Christopher J. DelliCarpini/Andrea M. 
DiGregorio

COMMUNITY RELATIONS & PUBLIC 
EDUCATION 
Thursday, November 7
12:45 p.m.
Joshua D. Brookstein

INSURANCE LAW
Thursday, November 7
6:00 p.m.
Frank Misiti/Michael C. Canata

PLAINTIFF’S PERSONAL INJURY
Tuesday, November 12
12:30 p.m.
Ira S. Slavit

ALTERNATIVE DISPUTE RESOLUTION
Wednesday, Novembe 13
12:30 p.m.
Marilyn K. Genoa/Jess Bunshaft

MATRIMONIAL LAW
Wednesday, November 13
5:30 p.m.
Samuel J. Ferrara

LABOR & EMPLOYMENT
Thursday, November 14
12:30 p.m.
Paul F. Millus

DISTRICT COURT
Friday, November 15
12:30 p.m.
Roberta D. Scoll/S. Robert Kroll

BANKRUPTCY LAW
Friday, November 15
12:30 p.m.
Neil H. Ackerman

CRIMINAL COURT LAW & PROCEDURE
Monday, November 18
12:30 p.m.
Dennis P. O’Brien

WOMEN IN THE LAW/EDUCATION LAW
Tuesday, November 19
12:30 p.m.
Jennifer L. Koo/Christie R. Jacobson-
Women in the Law 
Candace J. Gomez-Education law

SURROGATE’S COURT ESTATES & 
TRUSTS
Tuesday, November 19
12:30 p.m.
Jennifer Hillman/Lawrence N. Berwitz

ELDER LAW SOCIAL SERVICES & 
HEALTH ADVOCACY
Tuesday, November 19
5:30 p.m.
Katie A. Barbieri/Patricia A. Craig

BUSINESS LAW, TAX AND ACCOUNTING
Wednesday, November 20
12:30 p.m.
Jennifer L. Koo/Scott L. Kestenbaum

COMMERCIAL LITIGATION 
Wednesday, November 20
12:30 p.m.
Matthew F. Didora

ASSOCIATION MEMBERSHIP
Wednesday, November 20
12:45 p.m.
Michael DiFalco

IMMIGRATION LAW
Wednesday, November 20
6:00 p.m.
George A. Terezakis

NEW LAWYERS 
Wednesday, November 21
12:30 p.m.
Glenn R. Jersey, III/Steven V. Dalton

DIVERSITY & INCLUSION 
Wednesday, November 21
6:00 p.m.
Hon. Maxine S. Broderick

REAL PROPERTY LAW
Tuesday, November 26
12:30 p.m.
Mark S. Borten/Bonnie Link/Anthony W. 
Russo

ANIMAL LAW
Tuesday, November 26
6:00 p.m. 
Matthew A. Miller/Krisit L. DiPaolo

ETHICS
Monday, December 2
5:30 p.m.
Matthew K. Flanagan

GENERAL, SOLO AND SMALL LAW 
PRACTICE MANAGEMENT
Wednesday, December 4
12:30 p.m.
Scott J. Limmer 

HOSPITAL & HEALTH LAW
Thursday, December 5
8:30 a.m.
Leonard M. Rosenberg

PUBLICATIONS
Thursday, December 5
12:45 p.m.
Christopher J. DelliCarpini/Andrea M. 
DiGregorio

COMMUNITY RELATIONS & PUBLIC 
EDUCATION 
Thursday, December 5
12:45 p.m.
Joshua D. Brookstein

MENTAL HEALTH LAW
Thursday, December 5
5:30 p.m.
Jamie A. Rosen/David Z. Carl

LGBTQ
Monday, December 9
8:15 a.m.
Joseph G. Milizio/Barrie E. Bazarsky 

DEFENDANT’S PERSONAL INJURY
Monday, December 9
6:00 p.m.
Matthew A. Lampert

PLAINTIFF’S PERSONAL INJURY
Tuesday, December 10
12:30 p.m.
Ira S. Slavit

BUSINESS LAW, TAX AND ACCOUNTING
Wednesday, December 11
8:30 a.m.
Jennifer L. Koo/Scott L. Kestenbaum

COMMERCIAL LITIGATION 
Wednesday, December 11
12:30 p.m.
Matthew F. Didora

VETERAN’S AND MILITARY LAW
Wednesday, December 11
12:30 p.m.
Gary Port

MATRIMONIAL LAW
Wednesday, December 11
5:30 p.m.
Samuel J. Ferrara

CIVIL RIGHTS
Thursday, December 12
12:30 p.m.
Robert L. Schonfeld 

LABOR & EMPLOYMENT
Thursday, December 12
12:30 p.m.
Paul F. Millus

ALTERNATIVE DISPUTE RESOLUTION
Tuesday, December 17
5:30 p.m.
Marilyn K. Genoa/Jess Bunshaft

ANIMAL LAW
Tuesday, December 17
5:30 p.m.
Matthew A. Miller/Krisit L. DiPaolo

WOMEN IN THE LAW
Wednesday, December 18
12:30 p.m.
Jennifer L. Koo/Christie R. Jacobson                                                           

REAL PROPERTY LAW
Wednesday, December 18
12:30 p.m 
Mark S. Borten/Bonnie Link/Anthony W. 
Russo

ASSOCIATION MEMBERSHIP
Wednesday, December 18
12:45 p.m.
Michael DiFalco

DIVERSITY & INCLUSION 
Thursday, December 19
6:00 p.m.
Hon. Maxine S. Broderick

DISTRICT COURT
Friday, December 20
12:30 p.m.
Roberta D. Scoll/S. Robert Kroll

NCBA Committee 
Meeting Calendar 

Nov. 4 — Dec. 20, 2019
Questions? Contact Stephanie Pagano at 

(516) 747-4070 or spangano@nassaubar.org.

Please Note: Committee Meetings are for 

NCBA Members.

Dates and times are subject to change. 

Check www.nassaubar.org for 

updated information.
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in Brief

Meyer, Suozzi, English & Klein, P.C. is 
pleased to share that ten of its attorneys have 
been named as 2019 New York Super Law-
yers and Rising Stars, including Michael J. 
Antongiovanni (Business Litigation), Don-
nalynn Darling (Personal Injury), NCBA 
Past President A. Thomas Levin (State/Local/
Municipal), Edward LoBello (Bankruptcy/
Business), Matthew A. Marcucci (General 
Litigation), Paul F. Millus (Employment Lit-
igation: Defense), Daniel B. Rinaldi (Busi-
ness Litigation), Kevin Schlosser (Business 
Litigation), and Andrew J. Turro (Animal 
Law).

 
Brian Andrew Tully, founder of Tully 

Law, PC, was selected to the 2019 New York 
Metro Super Lawyers list in the practice 
areas of Elder Law and Estate Planning and 
Probate for the ninth straight year. The firm 
also announced that Matthew V. Ferdon, 
Associate Attorney/Director of Estate & 
Trust Administration, was named as New 
York Metro “Rising Stars.” 

Russell I. Marnell, of The Law Offices of 
Russell I. Marnell, P.C., has been named to 
the New York Metro Super Lawyers list for 
the fifth year in a row in the practice area of 
Family Law.  

Moritt Hock & Hamroff announced today 
that Partner Leslie Berkoff, who serves as 
Co-Chair of the Litigation and Bankruptcy 
Practice Group and Co-Chair of the firm’s 
Dispute Resolution Practice Group, has been 
appointed by the Court of Appeals for the 
Second Circuit to serve for a three-year term 
on its Pro Bono Appellate Mediator Panel. 

Leslie H. Tayne has won a 2019 Top 
Lawyers of Long Island Award presented 
by Herald Community Newspapers “[c]ele-
brating attorneys who embody excellence in 
specific areas of legal practice and outstand-
ing community involvement.” Nominated by 
a colleague of the LI law community, Ms. 
Tayne was honored for her excellence in the 
practice of debt resolution and managing the 
Tayne Law Group, PC. as the founder and 
head attorney. 

The Association of Legal Administrators 
—Long Island Chapter is pleased to 

announce Virginia A. Kawochka, 
Administrator at Forchelli 
Deegan Terrana LLP, has been 
elected President and Dede S. 
Unger, Firm Administrator at 
Barket  Epstein Kearon Aldea & 
LoTurco, LLP, has been elected 
Vice President.

Sanford Nagrotsky and Robert 
V. Fallarino of the Pegalis Law 
Group, LLC have been named 
to the highly regarded list, 2020 
Best Lawyers in America©. This 
is Nagrotsky’s sixth consecutive 
year being recognized and Fallarino’s third 
consecutive year. 

Ronald Fatoullah of Ronald Fatoullah 
& Associates appeared on the Project 
Independence Radio Show, sponsored by the 
Town of Hempstead Department of Services 
for the Aging. Ron discussed “How a Living 
Trust Can Protect Your Assets.” Debby 
Rosenfeld presented at a “Legal and Financial 
Workshop 101 for Caregivers” sponsored 
by the firm and others hosted by Friedberg 
Jewish Community Center of Oceanside. 

Frier Levitt LLC is proud to announce that 
Joel M. Greenberg, a partner in its Uniondale 
office, has been recognized as a Top Lawyer 
of Long Island  in the field of health law  by 
Herald Community Newspapers and has also 
been recognized as a 2019 Super Lawyer for 
the ninth consecutive year.

Partners Justin C. Frankel and Jason 
A. Newfield, partners at the disability law 
firm Frankel & Newfield, have been selected 
to the New York Metro Super Lawyers list 
for 2019.   Both Frankel and Newfield were 
named Super Lawyers from 2013-2019 and 
Mr. Frankel was selected in 2011. 

Law Offices of Alan J. Schwartz, P.C. is 
pleased to announce that Alan J. Schwartz 
was selected to the New York Metro Super 
Lawyers list, an honor reserved for those 
lawyers who exhibit excellence in practice.

Charlene J. Thompson, Commissioner 
of the Incorporated Village of Hempstead 
Community Development Agency and Of 

Counsel to Comrie & Associates, 
PLLC, presented a Diversity 
and Inclusion qualified CLE on 
Fair Housing at the Land Use 
Training Program for Municipal 
Planning and Zoning Officials. 

Jessica C. Moller, a mem-
ber at Bond, Schoeneck & King 
PLLC, has been named to the 
Board of Trustees of the Long 
Island Alzheimer’s Foundation 
which provides a variety of 
hands-on programs and services 
for families living with a cog-

nitive impairment diagnosis, including day 
programs for people in the early, moderate 
and late stages, caregiver educational train-
ings and support groups, an in-home respite 
program, and physical and occupational 
therapy. Moller, a management-side labor 
and employment attorney, has been named 
to the New York Metro Super Lawyers Rising 
Star list for Employment and Labor every 
year since 2015. Candace Gomez will be pre-
senting at the Commission on Independent 
Colleges and Universities (CICU) Regional 
Meeting on current issues facing higher edu-
cation, including new employment regula-
tions and the Child Victims Act, and at the 
New York State Bar Association “Women 
on the Move” CLE presentation in Albany. 
Ms. Gonzalez has also been named a recip-
ient of the Long Island Business News “Top 
50 Women in Business Award” and will be 
conducting child abuse training for private 
schools in Bond’s Garden City office.

Douglas M. Lieberman, a partner at 
Markotsis & Lieberman, P.C., a general 
practice firm located in Hicksville has been 
named a 2019 Metro New York Super Lawyer 
in Business Litigation for the sixth consecu-
tive year.

Lamb & Barnosky, LLP is proud to 
announce that seven of their attorneys were 
selected for inclusion on the 2019 New York 
Super Lawyers and Rising Star lists. Super 
Lawyers included Eugene R. Barnosky 
(Schools and Education), Sharon N. Berlin 
and Richard K. Zuckerman (Employment 
and Labor Law), and Jeffrey A. Zankel was 
selected in the practice area of estate planning 

and probate. Mr. Zuckerman co-presented on 
the topic  “Responding to Faculty Members 
who Suffer from Mental and Substance 
Abuse Issues”  at the New York State Bar 
Association’s Committee on Law, Youth and 
Citizenship 43rd Annual Civics and Law-
Related Education Conference. Ms. Berlin will 
co-present on the topic “Title IX Claims 
Including the Rights of Trans Students” at 
the New York State Association of School 
Attorney’s (NYSASA) CLE Program for the 
New York City Department of Education’s 
Office of Counsel and on the topic “FMLA, 
ADA and Workers’ Compensation: Managing 
Leave of Absence Issues” at a National Business 
Institute Seminar “Employment Law: 2019 
Comprehensive Guide” which will be held at 
the Four Points by by Sheraton in Mellville.

Ellen G. Makofsky, founding member of 
Makofsky & Associates, P.C. was selected as 
a Top 50 Women Super Lawyer for the fifth 
time. She is the only Elder Law attorney in 
Nassau County to be named a Top 50 Women 
Super Lawyer in 2019.  

Angela Siegel has opened a second office 
location in Manhattan, at 306 Fifth Avenue, 
#PH, New York, NY 10001, and continues 
her practice in the areas of estate planning 
and business law.

PLEASE EMAIL YOUR SUBMISSIONS TO nas-
saulawyer@nassaubar.org with subject line: 
IN BRIEF

The In Brief column is compiled by Marian 
C. Rice, a partner at the Garden City law firm 
L’Abbate Balkan Colavita & Contini, LLP 
where she chairs the Attorney Professional 
Liability Practice Group. In addition to repre-
senting attorneys for 35 years, Ms. Rice is a 
Past President of NCBA.

The Nassau Lawyer welcomes sub-
missions to the IN BRIEF column 
announcing news, events and recent 
accomplishments of its current mem-
bers. Due to space limitations, sub-
missions may be edited for length and 
content. 

PLEASE NOTE: All submissions to the 
IN BRIEF column must be made as 
WORD DOCUMENTS.  

CommiTTee reporTs

Bankruptcy Law Committee/
New Lawyers’ Committee
Meeting Date: 9/26/19

Chair (Bankruptcy): Neil Ackerman

Co-Chairs (New Lawyers): Steven Dalton, 
Glenn Jersey

Joint committee meeting held where top-
ics of interest were discussed as well as a 
presentation given by Alexandros Tsionis and 
Nicolaus Pizzo, entitled “Bankruptcy Basics 
for Non-Bankruptcy Practitioners.”

Construction Law 
Committee
Meeting Date: 9/27/19

Chair: Michael Ganz

At the committee meeting, a CLE cred-
it presentation was given by Raymond 

Castronovo entitled, “Current 
Trends in Utilization of 
Minority and Women Owned-
Businesses on Publicly-Funded 
Construction Projects.”  

The October 29, 2019 meet-
ing featured a presentation spon-
sored by Nautilus Consulting 
LLC entitled, “Subcontractor 
Default Insurance claims.”

Medical Legal 
Committee
Meeting Date: 10/15/2019

Co-Chairs: Mary Anne Walling, Susan 
Darlington

Susan Darlington, David DeSiver, Mary 
Anne Walling, and Christopher DelliCar-
pini presented on the topic of expert dis-
closure and the lessons learned from Rivera 

v. Montefiore Medical Center. 
There was a very good turnout 
and lively discussion. No reso-
lutions were passed.

Topics for future discus-
sions included nursing home 
litigation, hospitalists care in 
the hospital setting, and autho-
rizations.

A definitive date for the next 
meeting was not set at this time.

Plaintiff’s 
Personal Injury

Chair: Ira S. Slavit

Over 120 people attended the special 
networking event/dinner of the Plaintiff’s 
Personal Injury Committee held at Domus 
on October 23rd, 2019.  The event featured 
a presentation by Nassau County Admin-

istrative Law Judge Norman St. George 
about the new court-sponsored presump-
tive ADR program being implemented in 
Nassau County Supreme Court in personal 
injury and medical malpractice cases. Hon. 
Susan Katz Richman, ADR Coordinator 
for the 10th Judicial District in Nassau 
County, also spoke.  The evening was also 
sponsored by the NCBA Defendant’s Per-
sonal Injury, Supreme Court, Medical-Le-
gal, and ADR Committees. A delicious 
dinner was provided by NCBA caterers, 
Esquires Fine Dining.

The next meeting of the Plaintiff’s 
PI Committee is scheduled for Tuesday, 
November 12, 2019 from 12:00 to 2:00 PM. 
Our special guest will be Hon. R. Bruce 
Cozzens, Jr., who will be speaking about 
expedited jury trials in Nassau Supreme. 
Members of the Defendants PI Committee 
are invited to attend the November 12th 
meeting.

Michael J. Langer

Marian C. Rice
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OCTOBER 2019 OPEN HOUSE VOLUNTEER ATTORNEYS
Anand Ahuja
Marianne Anooshian
Teresa Azzue
Rosemarie A. Barnett
Barrie E. Bazarsky
John Bermingham
Susan G Biller
Patrick Binakis
Karen Bodner
Gail Broder-Katz
Adam L. Browser
Jess A. Bunshaft
Raymond Castronovo
Jeffrey L. Catterson
Cristina Cerón
Byron Chou

Patricia Craig
Michelle Cuevas
Adam D’Antonio
Byron Divins, Jr.
Jaime Ezratty
Hon Anthony Falanga
Joanne Fanizza
Anthony Fasano
Samuel J. Ferrara
Kamini Fox
George Frooks
Hon. Marilyn Genoa
Mark E. Goidell
Douglas Good
Dana Grossblatt
Joseph R. Harbeson 

Warren S. Hoffman
Saul Kobrick
Patricia Latzman
Bryce Levine
Scott Limmer
Bonnie Link
Gregory S. Lisi 
Michael A. Markowitz
Bruce McBrien
Kevin P. McDonough
Andrew Meaney
Joseph G. Milizio
Jeff H. Morgenstern
Douglas Moyal
Jeffrey Neuman
Chandra Ortiz

Gary Petropoulos
Jonathan Press
Marc W. Roberts
Kenneth L. Robinson
Jamie Rosen
Lee Rosenberg
Elisa Rosenthal
Seth Rosner
Faith Getz Rousso
Anthony W. Russo 
Rebecca Sassouni
Karen Marie Scaduto 
Lawrence Schaffer
Terry E. Scheiner
Melody Schor
Elizabeth  Schulman Kranz

Maria Schwartz

David Shargel

Harold Somer

William J.A. Sparks

Rita Stein

Ingrid J. Villagran

Matthew Weinick

 

A special thanks to the 

following Court Personnel 

Paul Paoli

Neil Doherty

Mary Gallagher

and Barrie E. Bazarsky, a plaintiff ’s personal 
injury attorney.

“Participating in the open house was an 
incredibly rewarding experience,” Shargel 
shared. “In only a few hours, we were able 
to provide meaningful advice, guidance and 
potential next steps to a cross section of the 
community facing a variety of legal issues.”

Barrie E. Bazarsky, Co-Chair of the NCBA 
LGBTQ Committee, observed that the “Open 
house was a great opportunity to give back 
and to meet my colleagues. First time I vol-
unteered and would be happy to do it again.” 

Volunteer attorneys and the public 
expressed satisfaction with the outcome, 
although many residents wished it was 
held more often. One resident commented, 
“Thank you so much for organizing this. It 
was a pleasure to meet with this attorney 
and I am grateful for the opportunity. They 
were tremendously comprehensive and very 
generous with time.”

NCBA Vice President Gregory Lisi, 
Co-chair of the Access to Justice Committee, 
summed up the Open House best. “Over 
100 residents of Nassau County were able to 
meet with an attorney to obtain legal guid-
ance and direction, at no cost, thanks to the 
many volunteer attorneys, and the dedicated 
staff of the Nassau County Bar Association, 
who donated their time and talents to par-
ticipate in the semi-annual Open House held 
on October 24 at the Nassau County Bar 
Association.”

Please volunteer if you haven’t already 
done so. Attorneys are needed to consult 
with Nassau County residents at the semi-
monthly Mortgage Foreclosure/Bankruptcy 
clinics at Domus, as well as mandatory settle-
ment conferences—a few hours in the morn-
ing or afternoon at the Supreme Court—on 
behalf of residents facing foreclosure. NCBA 
Members can also join the Access to Justice 
Committee to help recruit volunteers.

OPEN HOUSE...  
Continued From Page 1

Gale D. Berg, Director of Pro Bono at the NCBA, receives a 
bouquet of flowers from Paul Paoli, Mary Gallagher, and Neil 
Doherty of the Nassau County Supreme Court.

Barrie E. Bazarsky consulting with a Nassau County resident.

Anthony J. Fasano consulting with two Nassau County residents. Photos by Hector Herrera

“Participating in the open house was an incredibly rewarding experience,” Shargel shared. “In only a few hours, 
we were able to provide meaningful advice, guidance and potential next steps to a cross section 

of the community facing a variety of legal issues.” 
David A. Shargel, Bracewell LLP
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does not appear in court. An unsecured bond 
works similarly, but no upfront payment is 
required.9

In determining an appropriate bail 
amount, a court must consider a defendant’s 
“activities and history,” pending charge, 
“criminal conviction record,” and “indi-
vidual” financial circumstances, including 
the defendant’s ability to post bail without 
“undue hardship.” A court can no longer 
consider a defendant’s employment, family 
ties, length of residency in a community, 
criminal history, or reputation, and also 
cannot consider the strength of the evidence 
against the defendant or the defendant’s 
possible sentence exposure if convicted. 
And, although a court must consider a 
defendant’s previous record “with respect 
to flight to avoid criminal prosecution,” 
it can no longer consider the defendant’s 
“previous record . . . in responding to court 
appearances.”10

Review of Bail Conditions
The purpose of any securing order is sole-

ly to assure a defendant’s return to court, and 
a court must use the least restrictive terms to 
assure that return. Moreover, a court must 
explain its determination on the record or 
in writing. As explained in CPL § 530.30, 
when a criminal action is pending in a local 
criminal court (other than one consisting of a 
superior court judge sitting as such) and bail 
has been set by that local criminal court, a 
defendant may seek review in superior court 
of the bail determination on the grounds 
that, inter alia, the court did not impose the 
least restrictive terms to reasonably assure 
the defendant’s return to court, or that bail 
is excessive.

Also, at “future court appearances,” a court 
must consider lessening the non-monetary 
conditions if the defendant has complied 
with the original conditions of release. But, 
a court may impose additional conditions if, 
after a hearing and upon a showing by “clear 
and convincing” evidence, it is established 
that the defendant violated a condition of 
release in an “important respect.”11 

Appearance Tickets
Under the new laws, police are required 

(with certain exceptions) to issue appearance 
tickets on E felonies and misdemeanors, 
instead of holding the defendant in custody.12 
The court date set on the appearance ticket 
must be no later than twenty days from the 
ticket’s issuance date, unless the defendant 
is enrolled in a pre-arraignment diversion 
program.13

Exceptions to the mandatory issuance of 
the appearance tickets in lieu of custodial 
arrest include situations where a defendant 
is charged with a sex- or domestic-violence 
offense, has at least one outstanding local 
criminal- or superior-court warrant, has 
failed to appear in court proceedings in the 
last two years, is unable or unwilling to make 
known his or her “verifiable identity and 
method of contact,” has been charged with 
a crime for which a court may suspend or 
revoke his or her driver’s license, or appears 
to need immediate medical or mental-health 
care.14

Bench Warrants
Under the new provisions of CPL § 510.50, 

a court may no longer immediately issue a 
bench warrant if a defendant fails to appear 
for a scheduled court date. Rather, a court 
must provide at least forty-eight-hour notice 
to the defendant or the defendant’s attorney 
that the defendant is required to appear, in 
order to give the defendant the opportunity 
to appear voluntarily. The exceptions to this 
warrant requirement are when the defendant 
is charged with a new crime while at liberty, 
or where there is “relevant, credible evidence” 
establishing that the defendant “willfully” 
failed to appear.

New Discovery Obligations
Perhaps the most sweeping of all the crim-

inal justice reforms concerns new, onerous 
discovery obligations. These reforms revamp 
criminal discovery as it has previously been 
known in New York and create a new Crim-
inal Procedure Law Article 245. Within the 
new article, there will be twenty-one new 
categories of materials that must be disclosed 
automatically, and, with few exceptions, the 
disclosures must be made “as soon as prac-
ticable,” and within fifteen days of arraign-
ment. Moreover, this extensive discovery 
must be completed prior to a defendant’s 
acceptance of a guilty plea offer. While a 

defendant may waive these discovery entitle-
ments, the prosecution may not condition a 
plea offer on such a waiver. For a more thor-
ough discussion of the new discovery provi-
sions, please see New York Reforms Discovery 
in Criminal Prosecutions in the October 2019 
issue of Nassau Lawyer.15

Speedy Trial Changes
The new changes to the speedy trial require-

ments are also significant. These reforms too 
were designed to enhance criminal defen-
dants’ rights in New York. In contrast to exist-
ing law, the new speedy trial laws directly link 
the speedy trial standards set forth in CPL § 
30.30 to a prosecutor’s disclosure obligations 
under the new discovery article. 

Under current law, a prosecutor may 
declare that the State is “ready for trial” when 
it has done all that is required of it to bring 
the criminal case to the point where the 
prosecution can begin the trial.16 This would 
necessarily include the availability of all the 
necessary witnesses and evidence to present a 
prima facie case against the defendant. 

The most significant aspect of the speedy 
trial reform, also effective January 1, 2020, is 
that the prosecutor will not be able to declare 
the State’s readiness for trial unless the pros-
ecutor has first filed a “certificate of compli-
ance” with respect to the new automatic dis-

covery obligations detailed in the new CPL 
§ 245.20. The certificate of compliance must 
be filed in good faith, and it may be filed 
properly even if the prosecution has obtained 
a protective order allowing the prosecution to 
withhold some information that is otherwise 
discoverable. 

Not only does the new speedy trial reform 
place new obligations on New York’s pros-
ecutors, but it also places a new important 
obligation on the criminal court pretrial. 
Under the new provisions, whenever a pros-
ecutor announces the State’s readiness for 
trial, the court must conduct an inquiry to 
ascertain whether the prosecution is actually 
ready. The court must give the defense an 
opportunity to be heard as to whether the 
disclosure obligations have been satisfied. If 
the court should find that the declaration of 
readiness is illusory, the court may invalidate 
the prosecutor’s statement of readiness. This 
inquiry and assessment by the court must be 
done on the record, with all parties and a ste-
nographer present, and may not be done less 
formally by conference in chambers.17

Miscellaneous Criminal 
Amendments

One miscellaneous reform of additional 
import to the criminal law practitioner is the 
amendment to Public Officers Law Article 
89. While within the Public Officers Law 
there is a general presumption of accessibil-
ity and disclosure of records, the new law 
declares as exempt from disclosure a law 
enforcement arrest or booking photograph 
(mugshot) of an individual, unless the release 
of this information to the public will serve a 
specific law enforcement purpose and disclo-
sure is not otherwise precluded by any other 
existing statutory provisions. This law, unlike 
the others discussed above, became effective 
on April 1, 2019.18

Finally, included within the Governor’s 
Criminal Law Reform is an important pro-
vision affecting misdemeanor sentencing. 
Effective January 1, 2020, misdemeanor sen-
tences for class A misdemeanor offenses 
and unclassified misdemeanors may not be 
longer than 364 days.19 This provision was 
apparently enacted to minimize immigration 
consequences for relatively minor offenses.
Tammy J. Smiley is the Chief of the Appeals 
Bureau in the Nassau County District 
Attorney’s Office. Andrea M. DiGregorio is 
a Senior Appellate Attorney in the Nassau 
County District Attorney’s Office. The state-
ments made in this article are those of the 
authors, and not the District Attorney or her 
Office.

1. Emma Whitford, A Closer Look at Albany Democrats’ 
Compromise on Bail Reform, Gotham Gazette, April 5, 
2019, https://bit.ly/2Vj4W5g.
2. CPL §§ 510.10; 510.30 (eff. January 1, 2020).
3. CPL §§ 500.10(3-a); 530.20 (eff. January 1, 2020).
4. CPL § 500.10(3-a).
5. CPL § 510.43 (eff. January 1, 2020). 
6. CPL §§ 500.10(3-a), (21); 510.40; 530.60(2)(b) (eff. 
January 1, 2020).
7. CPL § 510.10(4) (eff. January 1, 2020).
8. Id.
9. CPL §§ 500.10(18), (19); 520.10 (eff. January 1, 2020).
10. CPL § 510.30(1) (eff. January 1, 2020).
11. CPL § 510.40(3) (eff. January 1, 2020).
12. CPL § 150.20 (eff. January 1, 2020).
13. CPL §150.40 (eff. January 1, 2020).
14. CPL § 150.20(1)(b).
15. Marc C. Gann and Nicole Johnson, New York Reforms 
Discovery in Criminal Prosecutions, Nassau Lawyer, 
October 2019, at 5.
16. People v. England, 84 N.Y.2d 1, 4 (1994); People v. 
Kendzia, 64 N.Y.2d 331, 337 (1985).
17. See CPL § 30.30(5) (eff. January 1, 2020).
18. See Pub. Off. Law § 89(3)(viii).
19. Penal Law § 70.15 (1), (3) (eff. January 1, 2020). 

REFORMS ...  
Continued From Page 3

statutes can result in ineligibility for a defen-
dant for a period of two years following their 
conviction.1 Further, NYCHA will deny or 
stay an application if the applicant’s charge is 
still pending, or for the entirety of the period 

where an adjournment in contemplation of 
dismissal is pending.

Additionally, defendants with professional 
licenses or permits to do business with gov-
ernment entities must review the terms of 
their license/permit to ensure that a convic-
tion under these statutes will not negatively 
impact their professional standing. How a 
conviction is treated by the relevant regulato-

ry authority is idiosyncratic by industry, and 
should be discussed with clients prior to any 
kind of plea.

When a defendant has been charged with 
violations under the Section 221 series of the 
Penal Law, it remains important for them to 
consult with an experienced criminal defense 
attorney, regardless of lowered fines or the 
“decriminalized” nature of the violation. 

Daniel A. Johnston is Principal Attorney of 
Johnston Law LLC in Mineola, and a former 
Nassau County Assistant District Attorney. 
He frequently blogs regarding marijuana law 
updates at www.JohnstonLawNY.com.

1. Applications Manual, Ex. F, “Standards for Admission: 
Conviction Factors and End of Ineligibility Periods – 
Public Housing Program.”

MARIJUANA ...  
Continued From Page 6
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Thus, exigency exists when (1) BAC 
evidence is dissipating and (2) some 
other factor creates pressing health, 
safety, or law enforcement needs that 
would take priority over a warrant 
application. Both conditions are met 
when a drunk-driving suspect is 
unconscious, so  Schmerber  controls: 
With such suspects, too, a warrantless 
blood draw is lawful.14

The Court went beyond the case-by-case, 
totality-of-the-circumstances analysis pre-
scribed for Fourth Amendment cases,15 to 
establish a presumption of reasonableness or 
virtual per se rule:

When police have probable cause 
to believe a person has committed a 
drunk-driving offense and the driver’s 
unconsciousness or stupor requires him 
to be taken to the hospital or similar 
facility before police have a reasonable 
opportunity to administer a standard 
evidentiary breath test, they may almost 
always order a warrantless blood test 
to measure the driver’s BAC without 
offending the Fourth Amendment.16

The Court did concede that facts could 
present an exception to this exception, where 
“a defendant would be able to show that his 
blood would not have been drawn if police 
had not been seeking BAC information, and 
that police could not have reasonably judged 
that a warrant application would inter-
fere with other pressing needs or duties.”17 
Accordingly, the Court remanded to give Mr. 
Mitchell a chance to prove such facts.

Only four justices signed onto the plurali-
ty opinion, however, and the others indicated 
fundamental divisions on the Court.

Justice Thomas concurred only in the 
judgment, reiterating his dissent in McNeely 
that the natural metabolization of alcohol 
is itself an exigent circumstance justifying 
warrantless blood tests, since “each passing 
minute eliminates probative evidence of the 
crime.”18 

Justices Sotomayor, Ginsburg, and Kagan 
dissented on grounds that if the police had 
time to get a warrant—which Wisconsin 
admitted in this case—then a warrantless 
search was unjustified.19 And Justice Gor-
such separately dissented, objecting to decid-
ing the case on exigent circumstances when 
the Court had granted certiorari to decide 
whether the blood test was justified under 
Wisconsin’s implied-consent law.20

Is Intoxication +  
Anything Else Enough?

The current state of the law is the product 
of two schools of thought on the Court. On 
one side are the justices who insist that the 
reasonableness of a warrantless blood test 

be determined through the totality of the 
circumstances, to ensure that police obtain 
a warrant wherever possible, even though 
some evidence will be lost. On the other 
side are the justices who want a per se rule, 
to guide police without a time-consuming 
fact-specific analysis in the moment. While 
Mitchell addresses only unconsciousness as 
an added circumstance, it would appear that 
almost any other circumstance that credibly 
would have significantly delayed procuring a 
warrant will suffice. 

The prudent advice is for police depart-
ments and municipalities to make warrants 
easier to obtain under any circumstances. 
However broad the exception under Mitch-
ell, a warrant remains the gold standard 
for reasonableness in searches and seizures. 
Technology can enable police to request and 
receive warrants over the Internet whenever 
a magistrate is available, and some jurisdic-
tions have already taken advantage of these 
tools.21 

Where those efforts fall short, police must 
be ready to later testify to all circumstances 
that made obtaining a warrant impractical. 
Prosecutors seeking to admit the results of a 
warrantless blood test should prepare arrest-
ing officers to testify to the circumstances 
that precluded obtaining a warrant in time. A 
form affidavit or checklist for testimony may 
help, provided that it does not just identify 
those circumstances but explains why they 
persist. Of course, if certain circumstances 

are well known enough to be testified to by 
rote or routine, then why haven’t they been 
addressed? Over time, courts might find the 
same old excuses no longer valid.

Defense counsel looking to suppress blood 
test results must be prepared to challenge any 
circumstances offered in defense of forgoing 
a warrant. This may get into the details of a 
given encounter. Did the suspect really need 
to go to the hospital, or was the trip a pretext 
for an expeditious, if warrantless, blood test? 
If the police took the time to take a suspect 
to the hospital, then did they have time to 
request a warrant while in transit? Did the 
arresting officers have the means to request a 
warrant electronically or over the phone, and 
if so, then what stopped them from doing so?

Prosecutors should also remember to 
argue that implied-consent laws justify a 
warrantless blood test regardless of “exi-
gent circumstances.” The Court has generally 
favored implied-consent laws with purely 
civil consequences, though in Birchfield such 
laws that imposed criminal penalties were 
struck down.22 Justice Gorsuch’s dissent in 
Mitchell, however, may suggest that at least 
one justice wants to reconsider the propri-
ety of implied-consent laws, just as Justice 
Thomas would still reconsider McNeely.

The tension that produced the holding in 
Mitchell remains, and may well resurface in 
a future decision. We could see a bright-line 
rule on when a warrantless blood test is per-
missible as Justice Thomas advocates, or an 

insistence on totality-of-the-circumstances 
analysis championed by Justice Sotomayor. 
Until then, counsel faced with the admissi-
bility of warrantless blood test results must 
be ready to argue in detail whether and why 
obtaining a warrant was not practical.
Christopher J. DelliCarpini is a Co-Chair of 
the NCBA Publications Committee and an 
attorney with Sullivan Papain Block McGrath 
& Cannavo P.C. in Garden City. He can be 
reached at cdellicarpini@triallaw1.com.

1. ___ US ___, 139 S.Ct. 2525, 2539 (2019).
2. Kentucky v. King, 563 U.S. 452, 460 (2011)(quoting 
Mincey v. Arizona, 437 U.S. 385, 394 (1978)).
3. 384 U.S. 757, 767 (1966).
4. Id. at 758–59.
5. Id. at 770–71.
6. 569 US 141 (2013).
7. Id. at 145-46. In New York, VTL § 1194(b) imposes 
similar penalties.
8. Id. at 153.
9. Id. at 151.
10. ___US ___, 136 S.Ct. 2160 (2016).
11. VTL§ 1194; see also People v. Grant, 192 A.D.2d 798 
(3d Dept. 1993)(consent to blood test implied where auto-
mobile operator is unconscious).
12. Id. at 2186.
13. 139 S.Ct. at 2532.
14. Id. at 2537.
15. McNeely, 569 U.S. at 144.
16. Mitchell, 139 S.Ct. at 2539.
17. Id.
18. Id. at 2539–41 (Thomas, J., concurring).
19. Id. at 2541–51 (Sotomayor, Kagan, Ginsburg, JJ., dis-
senting).
20. Id. at 2551 (Gorsuch, J., dissenting).
21. See Mitchell, 139 S.Ct. at 2548; Birchfield, 136 S.Ct. at 
2192–93.
22. Birchfield, 136 S.Ct. at 2168–69, 2185–86.
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However, the Legislature only has 
banned undetectable knives “commercially 
manufactured to be used as a weapon.”8 
This means that the law is not intended to 
prohibit ceramic kitchen knives, but rather 
the type of knives purposely made to avoid 
detection.

Given the properties of these knives, 
their possession already violated the “any 
other dangerous or deadly instrument or 
weapon” provision of existing Penal Law 
§ 265.01. So, it appears that the real target 
of the Legislature—commercial trade—
was hit by newly amended Penal Law § 
265.10(1), (2), which prohibits the man-
ufacturing, and transportation and ship-
ment as merchandise, of certain weapons, 
including undetectable knives. The legis-
lative history addresses this point: “[T]he 
general public has access to the purchase 
of these weapons through online weapons 
distributors, print catalogues and other 
weapons outlets.”9 Note that there is no 
mention of kitchen-supply companies, but 
only “weapons” suppliers. 

Note as well that the prohibition is 
limited to a knife “which does not utilize 
materials that are detectable by a metal 
detector or magnetometer when set at a 
standard calibration.”10 A knife that can 
evade an x-ray machine alone is not pro-
hibited, though this may be meaningless 
since all the items affected can be spotted 
by an x-ray, though sometimes not easily. 
However, the term “standard calibration” 
may see some litigation. 

Where the knife is discovered after 
evading a metal detector or magnetom-
eter, standard calibration may mean the 
standard for the machine that was evaded. 
But when the item is found without any 
machine search, as in a stop-and-frisk, 
what machine will establish the standard? 
Certainly, a non-metal knife should not 
register on any metal detector. But for pur-
poses of justifying a criminal charge, the 
question of what detector should have been 
used, and/or how it should have been used, 
probably will be litigated.

Nonetheless, and again, since Penal Law 
§ 265.01 also prohibits possession of gener-
ically dangerous weapons, a defendant’s 
win on the calibration issue probably will 
be an empty victory.
Jerold E. Levine is a member of the Nassau 
County Bar Association Criminal Court 
Law & Procedure Committee, and is the 
author of New York Assault Weapon Laws 
(LawTech Publications Co.), available at 
TheGunLawyer.net. In addition to criminal 
law, he works on administrative law mat-
ters involving firearms and professional 
licensing, and civil service, and employ-
ment discrimination.

1. Penal Law § 265.00(5).
2. 376 F.Supp.3d 304 (S.D.N.Y. 2019).
3. Id. at 316-317 (citations omitted).
4. While the criminal-possession prohibitions have been 
repealed, the troubling definition for
 gravity knife remains at Penal Law § 265.00(5).
5. 22 NYCRR §§ 1050.8 and 1050.10.
6. 2019 New York Senate Bill No. 4202, New York 242nd 
Legislative Session, March 5, 2019 
 New York Committee Report.
7. https://bit.ly/2oxmbnp; see also numerous other web-
sites which advertise the “CIA Letter Opener.”
8. Penal Law § 265.00(5-d).
9. New York Committee Report, supra.
10. Penal Law § 265.00(5-d).

KNIFE ...  
Continued From Page 7

Espousing a principled, holistic vision, Bha-
rara affirms that the law is a human enterprise. 
It is neither autonomous nor is it governed by 
impersonal forces absent human involvement. 
In fact, just the opposite is true. Our system can 
only work, or it will surely fail, to the extent that 
human beings in good faith are willing to use it 
for constructive ends. 

Bharara concludes his narrative with a story 
of redemption that originated not in the SDNY, 
but rather in Mesquite, Texas. In 2001, a month 
after 9/11, a white supremacist named Mark 
Anthony Stroman went on a rampage, kill-
ing two men and seriously wounding a third. 
The crimes committed were a twisted, hateful 
response to the terrorist attacks on the World 
Trade Center and the Pentagon.9 

Stroman was convicted and sentenced 
to death. Eventually he was executed for his 
crimes. Normally, that would be the end of the 
story. In this case it was not. Rais Bhuiyan, a 
Bangladeshi immigrant who Stroman had left 
for dead but who somehow manage to survive, 
then waged a campaign to spare Stroman’s life.10 

Citing their common humanity, Bhuiyan 
demonstrated a benevolence born of his devout 
Muslim faith. With serene dignity, Bhuiyan 
came to terms with the man who sought to 
violently end his very life. He not only forgave 
Stroman but transcended his ordeal by attempt-
ing to get Stroman off death row. 

The final passage of Doing Justice alone 
makes it worth the list price. In expressive and 
expansive language, Bharara speaks to what the 
law can and cannot do. Moreover, Bharara con-
veys the inherent responsibility that is required 
of each of us if we are to move beyond the sad 
cacophony that today too often passes for rea-
soned legal argument:

The law is an amazing tool, but it has limits. 
Good people on the other hand, don’t have 

limits.
The law is not in the business of forgiveness 

or redemption.
The law cannot compel us to love each other 

or respect each other.
It cannot cancel hate or conquer evil; teach 

grace or extinguish passions.
The law cannot achieve these things, not by 

itself.
It takes people — brave and strong and 

extraordinary people.11

With these potent yet unpretentious words, 
Preet Bharara concludes his memoir. When 
taken in its entirety, Doing Justice provides a 
tapestry, woven together from disparate ele-
ments, which reveals the various fissures and 
dislocations in our ever-contentious court-
rooms as well as our troubled society. It is a 
tome that demands your time and attention. 
Rudy Carmenaty is a Deputy County 
Attorney and is the Director of Legal 
Services for the Nassau County Department 
of Social Services.

1. The SDNY’s jurisdiction includes Manhattan and the 
Bronx, as well as Dutchess, Orange, Putnam, Rockland, 
Sullivan, and Westchester Counties.
2. Preet Bharara makes Time cover (February 14, 2012) 
https://bit.ly/2OmgcfV.
3. Both men successfully appealed their convictions, citing 
the U.S. Supreme Court’s ruling in McDonnell v. United 
States, which narrowed the definition of public corrup-
tion. On retrial, Silver and Skelos were each convicted a 
second time. 
4. Preet Bharara, Doing Justice A Prosecutors Thoughts 
on Crime, Punishment, and the Rule of Law, at ix (1st.ed. 
2019). 
5. Id.at ix.
6. Id. at ix.
7. Id. at xi.
8. Id. at xii.
9. Id. at 324.
10. Id. at 326.
11. Id. at 327.
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Supreme Court chooses to revisit whether 
absolute immunity attaches to a prosecu-
tor’s use during a prosecution of fabricated 
evidence obtained during the investigation 
phase. How these issues will be decided is 
anyone’s guess. Time will tell, and the clock 
is running.  
Ameer Benno is an attorney with the law 
firm of Block, O’Toole & Murphy, LLP, 
where he represents plaintiffs in civil 
rights and personal injury matters. He can 
be contacted at abenno@blockotoole.com. 

1. McDonough v. Smith, ___ U.S. ___, 139 S.Ct. 2149 
(2019).
2. The Second Circuit has recognized that the 
Fourteenth Amendment provides a due process right 
“not to be deprived of liberty as a result of the fabri-
cation of evidence by a government officer.” Zahrey v. 
Coffey, 221 F.3d 342, 349 (2d Cir. 2000).
3. Malicious-prosecution claims accrue when the 
prosecution terminates in favor of the accused. 
Poventud v. City of New York, 750 F.3d 121, 131 (2d 
Cir. 2014) (favorable termination includes verdict of 
acquittal).
4. In Heck v. Humphrey, 512 U.S. 477 (1994), the 
Supreme Court stated a plaintiff could not bring an 
action challenging his conviction or sentence unless 
and until his criminal conviction and sentence have 
first been invalidated. Id. at 477. Up until that point, 
such claims “ha[ve] not yet arisen.” Id. at 489.
5. McDonough v. Smith, 2016 WL 5717263, at *11-12 
(N.D.N.Y. Sept. 30, 2016).
6. McDonough v. Smith, 898 F.3d 259, 267-69 (2d Cir. 
2018).
7. Although courts look to state law for the length 
of the limitations period, the time at which a § 1983 
claim accrues is a question of federal law, conforming 
in general to common-law tort principles. Wallace v. 
Kato, 549 U.S. 384, 388 (2007).
8. Id.
9. McDonough, 139 S.Ct. at 2156.
10. Id. at 2157.
11. 512 U.S. 477 (1994).
12. Heck, 512 U.S. at 489.
13. McDonough, 139 S.Ct. at 2158, 2159.
14. Id.
15. Id.
16. McDonough, 139 S.Ct. at 2159.
17. Compare Goldring v. Donawa, 2019 WL 4535507 
(E.D.N.Y. Sept. 19, 2019) (favorable termination 

is an element of a fabrication-of-evidence claim) 
with Wellner v. City of New York, 2019 WL 3729806 
(S.D.N.Y. Aug. 8, 2019) (“favorable termination,” 
as that term understood in the context of a mali-
cious-prosecution claim, is not an element of a fabri-
cation-of-evidence claim).
18. Id. at 2160 (emphasis added).
19. Id. at 2162.
20. Id. at 2158, 2159 (emphasis added). 
21. Id. at 2159, n.10 (given the “broader range of ways 
a criminal prosecution ... might end favorably to the 
accused,” fabricated-evidence claims under § 1983 
might require a “more capacious understanding of 
what constitutes ‘favorable’ termination”) 
22. The Supreme Court expressly refrained from 
addressing this issue because it was not passed on by 
the Second Circuit. Id. at 2156, n.3.
23. Imbler v. Pachtman, 424 U.S. 409, 430 (1975); 
Buckley v. Fitzsimmons, 509 U.S. 259, 281 (1993).  
24. Buckley, 509 U.S. at 274-75
25. Burns v. Reed, 500 U.S. 478, 485 (1991)
26. Although a prosecutor is absolutely immune from 
liability based on his presentation of false evidence 
to a grand jury, the Second Circuit has held that the 
same prosecutor may be held liable for fabricating 
evidence in an investigative capacity if “it was at least 
reasonably foreseeable that in his advocacy role he 
would later use that evidence before the grand jury.” 
Zahrey, 221 F.3d at 353-54.  Justice Thomas has said 
that the Second Circuit’s approach to absolute immu-
nity in Zahrey is “likely correct.” Michaels v. McGrath, 
531 U.S. 1118 (2001) (Thomas, J., dissenting from 
denial of certiorari).
27. Pottawattamie County v. McGhee, 558 U.S. 1103 
(2010)
28. McDonough, 139 S.Ct. at 2156, n.3 (“[W]e make 
no statement on whether or how the doctrine of 
absolute immunity would apply to McDonough’s fab-
ricated-evidence claim ... Any further consideration 
of that question is properly addressed by the Second 
Circuit on remand, subject to ordinary principles of 
waiver and forfeiture”).
29. Id. at 2162
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