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NCBA Gives Back
Judicial Election Results

Supreme Court
Hon. Angela G. Iannacci 
Hon. David J. Gugerty
Hon. Christopher G. Quinn
Hon. Thomas Rademaker
Hon. David P. Sullivan

County Court
Hon. Meryl J. Berkowitz

District Court
Hon. Gary M. Carlton
Hon. Rhonda E. Fischer 
Hon. David Goodsell
Hon. Karen L. Moroney
Hon. Erica L. Prager
Hon. Joy M. Watson

Induction Ceremony
January 24, 2020

2:00 PM 
Central Jury Courtroom

Supreme Court
100 Supreme Court Drive 

Mineola, NY 11501
 

Induction Ceremony will be presided over by
the Hon. Norman St. George, Nassau County

Administrative Judge. 
 

For additional Induction Ceremony
information, contact Dan Bagnuola at 

(516) 493-3262.

Judges participating in the Induction Ceremony are
Hon. David J. Gugerty; Hon. Gary M. Carlton; 

and Hon. Karen L. Moroney.

With the holidays quickly approach-
ing, many look to give back to their com-
munity, but often struggle to find a place 
where they are confident that their con-
tributions will make an actual difference. 
The WE CARE Fund is just that. The WE 
CARE Fund is a part of the Nassau Bar 
Foundation, Inc., the charitable arm of 
the Nassau County Bar Association. As 
such, the sole purpose of WE CARE is to 
give back to the local community through 
various contributions, volunteer oppor-
tunities, and events hosted year-round. 
Funds raised by WE CARE are disbursed 
through charitable grants that help to 
greatly improve the quality of life for chil-
dren, adults, and others in need through-
out Nassau County. 

The WE CARE Advisory Board and 
dedicated members also volunteer their 
time to make each fundraising event a 
success. Looking at the time, effort, and 
work that go into all that WE CARE does, 
it would be difficult to find another group 
of individuals whose passion, dedication, 
and generosity rivals that of the members 
involved with WE CARE. 

A major component of the WE CARE 
Fund is the ability to award grants to local 
organizations that serve the underprivi-
leged in Nassau County, greatly improv-
ing the quality of life for those who need 
it most. Bethany House, The INN, Mom-
ma’s House, and Island Harvest are just a 
handful of the organizations that receive 
grants from WE CARE—organizations 
whose missions aim to provide much 
needed assistance and support to the dis-
advantaged throughout our county. The 
organizations that WE CARE supports 
provide emergency food supplies, hous-
ing, clothing, and other essentials that 
may not otherwise be readily accessible to 
those who need them. 

Providing grants is not the only way 
in which WE CARE lends a hand to the 
underserved population. Throughout the 
year, WE CARE hosts events which raise 
money for charitable causes, and spark 
joy in the lives of many. The WE CARE 
Fund hosts a n annual Thanksgiving Lun-
cheon, an event for seniors who reside in 

WE CARE Annual 
Thanksgiving Luncheon 
for seniors.

Photos by Hector Herrera

See GIVES BACK, Page 17

Attention: NCBA Members
In an effort to minimize the number of emails we send Members, and to alleviate a spam issue 

that we are currently experiencing, the Nassau County Bar Association will now send 
one weekly e-newsletter containing upcoming CLE programs, Committee meetings, 

events, lunch menu, and more! Please be on the lookout this month for our newsletter.
If you find that you are not receiving our emails, go to your clutter/junk/spam folder, 

and mark an NCBA email as not spam in your inbox so that you may receive 
email communications from us in the future. 

Thank you for your patience and understanding. We apologize for any inconvenience.
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990 Stewart Avenue, First Floor, Garden City, NY 11530
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Commercial/Bankruptcy/Tax Law
Eastern District Bankruptcy Roundup

The year 2019 has produced another 
series of interesting decisions from the Bank-
ruptcy Court for the Eastern District of New 
York. Here is a capsule summary of some of 
the highlights.

In re Dobbs: The Proper Process 
for Objecting to Claims

A Chapter 13 debtor moved to avoid a 
junior mortgage of Wells Fargo, claiming 
that since the property’s legal description was 
incorrect, the mortgage was not validly per-
fected and was wholly unsecured.1 As a result, 
the debtor sought to reclassify the mort-
gage as an unsecured claim under 11 USC §§ 
502 and 506. The Order of Reference in the 
State foreclosure action referenced the legal 
description, and the mortgage was record-
ed against the proper section, block, and lot.

Judge Grossman held that the process of 
objecting to claims was not the proper vehi-
cle to extinguish the mortgage lien or to chal-
lenge its validity, that a debtor cannot use 
Section 506 of the Bankruptcy Code to affect 
(or “cram-down”) an under-secured mort-
gage based on the Supreme Court’s decision 
in Nobleman v. American Savings Bank;2 and 
that the claims objection-process just deals 
with whether a claim is “allowed” or not.

The court also noted that under the major-
ity view, a Chapter 13 debtor cannot avail 
himself of the avoidance powers of 11 USC § 
544, but that only a trustee has such powers. 
The court did not reach the issue of wheth-

er or not the mortgage was in fact 
unperfected.

In re Ward: Contract to 
Sell Home Still Preserves 

Homestead Exemption
The Chapter 7 trustee object-

ed to the debtor’s claim of a home-
stead exemption of $125,713 
on the grounds that the debtor 
entered into a pre-petition con-
tract to sell her home, thereby 
showing an intent not to perma-
nently reside there.3 Although the 
debtor had the opportunity to sell the home 
during her bankruptcy case and preserve up 
to $165,5504 of proceeds per her New York 
State exemption, the sale eventually did not 
take place, as the buyer terminated the con-
tract and got their deposit back.

In analyzing CPLR 5206, Judge Scarcella 
found nothing that required a showing of an 
intent to stay in one’s home on a long-term 
or permanent basis beyond the petition date, 
and since it was the debtor’s primary resi-
dence on the petition date, that sufficed to 
utilize the homestead exemption.

As long as the debtor “owned and occu-
pied” the home as her primary residence 
when the bankruptcy was filed, an intent to 
sell it would not change the result. The court 
also noted that a change in circumstances 
after the filing could result in the contract 
aborting, and that the debtor should not be 

penalized for having a change of 
heart.

In addition, the policy and pur-
pose of the exemption law was to 
provide the debtor with a fresh 
start. The court also found a ratio-
nal basis to allow an owner to cash 
out of a home on a voluntary sale 
and receive up to $165,550 of net 
proceeds, while another New York 
exemption statute only permits 
one not claiming the homestead 
exemption to exempt up to $5,000 
in cash. Therefore, the homestead 
exemption statute was not found 

to violate the Constitution’s equal protection 
clause under the Fourteenth Amendment. 

In re Kumari: Legal Fees for 
Mortgagee After Judgment of 

Foreclosure
A mortgagee filed a claim which included 

almost $50,000.00 of attorney’s fees incurred 
after entry of the state court’s Judgment of 
Foreclosure.5 The debtor objected to that 
portion of the claim, arguing that the legal 
fees should be limited to what the Supreme 
Court had awarded in the ongoing foreclosure 
action, which was only $5,500.00. The debt-
or claimed that the mortgage “merged” in the 
Judgment of Foreclosure and precluded the 
award of any additional fees.

Judge Craig first noted that 11 USC § 
506(b) allows an oversecured creditor to claim 

“reasonable fees provided for under the agree-
ment or state statute under which such claim 
arose.” She then held that under New York law, 
a foreclosed mortgage does not merge into the 
Judgment of Foreclosure until the sale takes 
place.6 This was found to be consistent with a 
Chapter 13 debtor’s right to cure arrears and 
reinstate a mortgage prior to the foreclosure 
sale being conducted. Since there had been 
no such sale, the mortgage still survived when 
the bankruptcy was filed. Thus, the mortgag-
ee was entitled to seek an award of post-judg-
ment fees and costs. This was without preju-
dice to the debtor’s right to challenge the rea-
sonableness of the fees, but the pre-judgment 
legal fees were limited to $5,500.

In re Nunez: Disclosure of Legal 
Fees for Related Foreclosure Case

After filing a pro se Chapter  7 case, the 
debtor advised the court that an attorney 
(not the debtor’s attorney of record) was paid 
$70,000.00 under a purported retainer agree-
ment to represent him and his significant 
other in a related foreclosure action which 
was still ongoing. The significant other paid 
the legal fees.7 The attorney did not file any 
disclosures of the compensation agreement 
with the court. Upon the court’s Order to 
Show Cause pursuant to 11 USC §  329 and 
Bankruptcy Rule 2016(b), directing the attor-
ney to disclose the retainer, proof of payment, 

Jeff Morgenstern

Appellate Counsel

The Hon. Joseph Covello, former appellate division judge and 
Christopher J. Chimeri are frequently sought by colleagues in the 
legal community to provide direct appellate representation for 
clients, as well as consulting services to fellow lawyers.

The firm’s appellate team is highly equipped to navigate, or help 
you navigate, the complexities and nuances of appellate practice, 
including all aspects of matrimonial and family law in all Departments 
in New York State and the Court of Appeals, as well as civil and 
commercial matters in the Federal Courts.

Quatela | Chimeri pllC
attorneys and Counsellors at law

888 Veterans Memorial Highway, Suite 530

Hauppauge, New York 11788

(631) 482-9700

215 Willis Avenue

Mineola, New York 11501

(516) 750-8811

www.QCLaw.com

 

Attorney Grievance &
Disciplinary Defense

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

    

120 Fourth Avenue
Bay Shore, New York 11706

(631) 666-2500

www.longtuminellolaw.com 
 

An allegation of professional misconduct can tarnish your 
reputation and place your law license in jeopardy.  Let the 

experienced team of David H. Besso and Michelle Aulivola help 
you achieve a favorable result.

 

David H. Besso, past  
Chairman of the Grievance  

Committee, has been  
representing attorneys for  
more than twenty years. 

Michelle Aulivola has 
represented attorneys in 

grievance and  
disciplinary proceedings 
for more than a decade. 

Long Tuminello, LLP

See BANKRUPTCY, Page 21
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This month, my attention was drawn by various 
events and developments in the area of criminal law. 
As a former Nassau County Assistant District Attor-
ney who has practiced criminal defense in courts 
nationwide, I keep my finger on the pulse of crim-
inal justice in my capacity as a Committee Chair in 
the Criminal Justice Sections of both the New York 
State Bar Association and American Bar Association 
(ABA). I found much of interest in the focus on crim-
inal law in the November issue of the Nassau Lawyer. 

Much of the current interest in this area of law is 
prompted by the impending statewide changes to dis-
covery rules and bail procedures. Fasten your seat-
belts—effective January 1, 2020, Criminal Procedure 
Law Article 245 will replace Article 240 and greatly 
expand discovery rules for both the prosecution and 
defense. For example, discovery will be automatic—
demands and motions are no longer required. If you 
practice in the area of criminal law, you should thor-
oughly familiarize yourself with the changes before 
they take effect. Past President Marc Gann covered 
the subject in his article in the October Nassau Lawyer (email him 
for a copy at mgann@cgmbesq.com). 

Here in Nassau, the New Year will mark the elimination of Dis-
trict Court Part 9. A new “AP” part will be created to handle fel-
ony complaints directly out of arraignment and various new pro-
cedures will be put in place to maximize efficiency of the crimi-
nal courts.  

Our Criminal Court Law and Procedure Committee (Chair 
Dennis O’Brien and Vice-Chair Dana Grossblatt) has been one of 
the Association’s more active committees. Last month’s CLE pro-
gram in partnership with the Nassau Academy of Law offered the 
perennial favorite Criminal Law and Procedure Update, which 
had over 150 attendees here at Domus. Also, the Nassau Acad-
emy of Law partnered with the Catholic Lawyers Guild to pres-
ent a November 1 Dean’s Hour on the Charles Manson murders 
and murder trial which had the audience on the edges of their 
seats. Spoiler alert: it was a reminder that things didn’t go exactly 
as depicted in the Quentin Tarantino movie, “Once Upon a Time 
in Hollywood.”  

When I first started my practice in criminal defense, I supple-
mented my caseload by handling assigned cases in both Nassau 
County and New York City under County Law 18-B. At that time, the 
payment rates were $40 per hour for time in court and $25 per hour 
out of court. Over 25 years later, the rates are still only $75 an hour—
about 10 to 20 percent of typical legal fees. Our Assigned Counsel 
Plan Administrator Bob Nigro has expressed difficulty in attracting 
qualified attorneys on the various panels, especially the one for fam-

ily court. I am working with other bar leaders through-
out the state to address the problem. 

I have delegated members of our association to 
support a “restorative justice” initiative to end the 
“school to prison pipeline” that all too frequent-
ly shuttles juvenile students with behavioral prob-
lems into the adult criminal justice system and ulti-
mately to incarceration. More stakeholder meetings 
are scheduled and I look forward to NCBA’s role in 
breaking this unfortunate cycle. 

The general trend within criminal justice circles 
has been toward facilitating productive reentry into 
the social fabric for ex-offenders. The numerous col-
lateral consequences associated with a criminal con-
viction lead to recidivism by perpetuating a cycle of 
unemployment and disenfranchisement through dis-
crimination in hiring, promotion, and professional 
licensure. It is especially striking when one in three 
American adults are estimated to have a criminal 
record. As of January 2018, 41 states have some form 
of record sealing or expungement law in place. A few 

years back, NCBA adopted a resolution to offer second chances to 
people with low-level, non-violent criminal convictions who have 
demonstrated reform and rehabilitation. I was proud to play a role 
in that process, both as a member of NCBA and in my capacity as 
the Co-Chair of the Criminal Justice Section Sealing Committee 
of NYSBA. After nearly a decade of effort by many of us on both 
sides of the criminal justice system, the law was changed in 2017 
to permit the sealing of criminal convictions for deserving ex-of-
fenders. My office is delighted to have handled many applications 
under New York State Criminal Procedure Law Section 160.59. 
However, the hurdle remains at the federal level.  

Although 41 states permit second chances, those convicted of 
crimes in the federal courts remain permanently disenfranchised. 
As NCBA President, I have reached out to bar leaders nationwide 
to build momentum. I also co-chair the Re-entry and Collater-
al Consequences Committee of the ABA Criminal Justice Section 
and in that capacity, I traveled to Washington, DC in mid-Novem-
ber to appear before the Council of the ABA Criminal Justice Sec-
tion and advocate for an amendment to a mandatory detention 
law applicable in many federal drug cases.  

Our criminal justice system needs a variety of improvements 
and I’m proud that NCBA remains committed to bringing atten-
tion to issues of criminal justice and advocating where changes 
are needed.  

Lastly, I wish everyone a safe and joyous season and best for the 
New Year! I’m proud to serve as your President!

New Developments in Criminal Law

From the 
President

Richard D. 
Collins
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Commercial/Bankruptcy/Tax Law

On December 22, 2017, Congress enact-
ed the Tax Cuts and Jobs Act of 2017 (the 
“Tax Act”). The law created a new incentive 
to encourage long-term investment in the 
nation’s low-income areas. If a taxpayer invests 
eligible capital in certain distressed communi-
ties, as designated by the federal government, 
they can then defer the recognition of capital 
gains for several years. 

This incentive is designed to spur eco-
nomic development and job creation in these 
particular undercapitalized areas of the coun-
try. Since the Tax Act was signed into law, 
the US Treasury Department has designat-
ed over 8,7001 such areas, known as “oppor-
tunity zones.” 

The vehicle through which a taxpayer can 
invest in an opportunity zone is called a qual-
ified opportunity fund. Qualified opportuni-
ty funds must be organized (as a corporation 
or a partnership) for the purpose of invest-
ing in qualified opportunity zone property.2 

A corporation, partnership, or an individ-
ual with capital gains can invest in an oppor-
tunity fund. This can be accomplished either 
by transferring an existing asset into a fund,3 
or by transferring cash in an amount equal to 
the gain arising from a sale or exchange with-
in the 180-day period beginning on the date 
of the sale or exchange.4 

Tax Benefits of Investing in 
Opportunity Zones 

A central tax benefit of investing in an 
opportunity fund is that, assuming certain 
criteria are met, any tax on any prior capital 

gains is deferred until the earlier of 
the date on which the investment 
is sold or exchanged, or Decem-
ber 31, 2026.5 Additionally, a tax-
payer can enjoy the benefits of 
step-ups to the basis on the orig-
inal investment, resulting in the 
taxpayer’s capital gain tax liability 
being reduced by ten percent. 

This occurs if the investment 
is held longer than five years prior 
to December 31, 2026, and fifteen 
percent if it is held longer than 
seven years prior to that date.6 
Even more enticing, investments 
in opportunity funds that are held for at least 
ten years enable a taxpayer to have his or her 
basis adjusted to the fair market value of the 
investment as of the date of its ultimate sale 
or exchange. With this adjustment, the tax 
on the gain from the initial investment can 
thereby be avoided altogether.7 

Current State of Investment 
Not surprisingly, with the passage of the 

Tax Act came an eagerness to form opportu-
nity funds and establish advantageous posi-
tions in order to maximize the potential tax 
benefits available. However, as in so many 
other areas affected by the Tax Act, anxious 
investors were uncertain about how best to 
proceed. The statute’s brief text offered very 
little in the way of direction and there was a 
total absence of any accompanying guidance. 

For example, one portion of the Tax Act 
states that “qualified opportunity zone busi-
ness property” means, in part, property, “the 

original use of [which] commenc-
es with the qualified opportuni-
ty fund […].”8 However, that is the 
only instance in which the phrase 
“original use” appears, and tax-
payers were left to guess as to its 
meaning in this context and hope 
that they had guessed correctly. 

Since then, the IRS has issued 
two sets of guidance and proposed 
regulations. The first came on 
October 19, 20189—almost a full 
year after the passage of the Act—
and the second on April 17, 2019.10 
These materials clarify many of 

the open questions created by the statute’s 
wording, including that almost all capital 
gains qualify for deferral. 

Furthermore, in the case of a partner-
ship, either the individual partners or the 
partnership itself may elect deferral. Invest-
ment vehicles, as provided for in the guid-
ance and proposed regulations, are permit-
ted to self-identify as opportunity funds by 
simply filing Form 8996, Qualified Oppor-
tunity Fund. Additionally, as a general rule, 
property qualifies as “original use” property 
if it is tangible property, placed into service 
in an opportunity zone, that has not yet been 
depreciated by a taxpayer other than the rel-
evant opportunity fund. 

Opportunity 
Zones Going Forward 

The reasoning behind the creation of oppor-
tunity zones and opportunity funds is straight-

forward: by attracting private investment, as 
opposed to spending taxpayer dollars, the gov-
ernment can stimulate economic growth and 
development in low-income neighborhoods 
without spending government monies. The 
authors of the legislation have noted that over 
the last several years, economic growth in the 
United States has been heavily concentrated in 
large metropolitan areas.11 

Smaller metropolitan as well as rural areas 
have either lagged behind or, in some cases, 
experienced economic decline.12 These com-
munities are in dire need of economic stimulus 
in order to regenerate economic activity. Mean-
while, affluent investors continue to grow their 
portfolios. The opportunity zone incentive rep-
resents an attempt to braid these disparate real-
ities into an “everybody wins” scenario. 

One study estimates that at the end of 2017, 
there was, between individual taxpayers and 
corporations, over $6 trillion in unrealized 
capital gains, i.e. capital potentially eligible for 
investment in opportunity funds.13 If even a 
small fraction of this pool can be converted into 
long-term investments in opportunity funds, 
that would represent a major injection of capi-
tal into depressed neighborhoods where previ-
ously none had existed at all. 

However, even if significant capital is invest-
ed into opportunity funds, with investors 
receiving the attendant tax benefits and the 
opportunity zones receiving an influx of capi-
tal, will the Tax Act achieve its stated purposes? 
The question of whether or not the incentive 
provided by the statute have been a “success” 

Opportunity Zones: Opportunities for Whom?

Bernadette 
Kasnicki

LAW OFFICES OF RANDY C. BOTWINICK 
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CONCENTRATING IN PERSONAL INJURY 
• Car Accidents• Slip & Falls• Maritime
• Wrongful Death • Defective Products
• Tire & Rollover Cases • Traumatic Brain Injury,� ... �
• Construction Accidents
Now associated with Halpern, Santos and Pinkert, we have obtained 
well over $100,000,000 in awards for our clients during the last three 
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See OPPORTUNITY ZONES, Page 22
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To Be (Held in 
Contempt) or Not 
To Be? That Is the 

(Bankruptcy) Question
Recently, the United States 

Supreme Court in Taggart v. 
Lorenzen1 set the legal standard 
that should be followed by bank-
ruptcy courts when determining 
whether to hold a creditor in civil 
contempt for attempting to collect 
a debt in violation of a bankrupt-
cy discharge order.1 The unan-
imous decision of the Supreme 
Court reconciled a split which had 
developed in lower courts as to the 
nature of the proper standard for 
evaluating whether to hold a credi-
tor in contempt for violating a dis-
charge order.   

The primary goal of every individual debt-
or who files for bankruptcy is to obtain a dis-
charge order at the conclusion of his or her 
bankruptcy proceeding. The discharge order 
is what releases the debtor from liability for 
most pre-bankruptcy debts and bars credi-
tors from attempting to collect on any such 
debts. Specifically, Section 524(a)(2) of the 
Bankruptcy Code provides that the discharge 
“operates as an injunction against the com-
mencement or continuation of an action, the 
employment of process, or an act, to collect,  
recover or offset any such debt as a personal 
liability of the debtor.”2  

A creditor who attempts to collect on a 
debt that has been discharged pursuant to 
a discharge order runs the risk that it will 
be held in civil contempt by the bankrupt-
cy court, and have money sanctions imposed 
upon it, pursuant to the court’s broad grant of 
authority under Section 105(a) of the Bank-
ruptcy Code.  

Taggart involved a dispute over inter-
ests in a limited liability company. Taggart, 
who owned an interest in the company, was 
sued by the company and the other own-
ers for breach of contract. On the eve of the 
state court trial, Taggart filed for Chapter 7 
bankruptcy protection in the U.S. Bankrupt-
cy Court for the District of Oregon. The state 
court trial was stayed as a result of the bank-
ruptcy filing, and at the conclusion of Tag-
gart’s bankruptcy case the bankruptcy court 
entered a discharge order.3  

After the discharge order was entered, the 
plaintiffs in the state court action tried to 
recover postpetition attorneys’ fees that they 
had incurred in the state court action after 
Mr. Taggart had filed for bankruptcy. Gen-
erally, a discharge order discharges postpe-
tition attorney’s fees stemming from prepe-
tition litigation unless the discharged debt-
or “returned to the fray” after filing for bank-
ruptcy.4 The plaintiffs argued that Taggart 
had “returned to the fray” postpetition and 
therefore was liable for the postpetition attor-
ney’s fees. The state court agreed and held 
Mr. Taggart liable for the plaintiffs’ postpeti-
tion attorney’s fees. Mr. Taggart then moved 
to reopen his bankruptcy case to enforce the 
discharge order and hold the plaintiffs in con-
tempt for violating the discharge order.5 

The bankruptcy court found for the plain-
tiffs, finding that they had not violated the dis-
charge order because Taggart had “returned 
to the fray” since Taggart had never aban-
doned his own counterclaim for attorney’s fees 
in the state court litigation. The bankruptcy 
court further held that Taggart had not met 

his burden of proof to establish by 
clear and convincing evidence that 
the plaintiffs had willfully violated 
the discharge injunction. The rul-
ing was appealed the District Court 
and the case ultimately made its 
way to the Ninth Circuit Court of 
Appeals. The Court of Appeals held 
that creditors could not be held in 
contempt if they believed in good 
faith that the discharge injunction 
did not apply, even if the creditor’s 
belief was unreasonable.6 

The Ninth Circuit’s decision 
caused a split in the courts as 

prior to its decision three courts of appeals 
(First, Fourth and Eleventh),7 two bankrupt-
cy appellate panels and dozens of lower bank-
ruptcy courts had held, on a standard akin 
to “strict liability,” that the Bankruptcy Code 
requires the imposition of sanctions for dis-
charge violations, irrespective of a creditor’s 
good faith. Those cases held that “the focus of 
the court’s inquiry in civil contempt proceed-
ings is not on the subjective beliefs or intent 
of the alleged contemnors in complying with 
the order, but whether in fact their conduct 
complied with the order at issue.” 

The Supreme Court was therefore tasked 
with determining whether, under the Bank-
ruptcy Code, a creditor’s good-faith belief 
that the discharge injunction does not apply 
precludes a finding of civil contempt. The 
Supreme Court determined that “a court may 
hold a creditor in civil contempt for violat-
ing a discharge order if there is no fair ground 
of doubt as to whether the order barred the 
creditor’s conduct. In other words, civil con-
tempt may be appropriate if there is no objec-
tively reasonable basis for concluding that the 
creditor’s conduct might be lawful.”8 

In issuing its analysis, the Supreme Court 
reviewed traditional civil contempt princi-
ples that are used outside of the bankrupt-
cy context. In those situations, the Supreme 
Court had previously held that civil contempt 
“should not be resorted to where there is [a] 
fair ground of doubt as to the wrongfulness 
of the defendant’s conduct.”9 The standard, 
then, is generally an objective one although 
the Court did note that subjective intent “is 
not always irrelevant.”10 For example, the sub-
jective intent can be used to determine the 
appropriateness of the proposed sanctions. 
Under the fair ground of doubt standard, 
“civil contempt therefore may be appropriate 
when the creditor violates a discharge order 
based on an objectively unreasonable under-
standing of the discharge order or the statutes 
that govern its scope.”11 

The Supreme Court further explained in 
its opinion that the “fair ground of doubt” 
standard strikes the balance between the 
interests of creditors and debtors in a bank-
ruptcy proceeding. To hold otherwise, and 
only allow for a subjective standard, would 
not only be inconsistent with traditional 
civil contempt principles, but it would also 
rely “too heavily on difficult-to-prove states 
of mind.”12 On the other hand, supporting a 
purely objective standard “resembling strict 
liability may lead risk-averse creditors to 
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Timing Is Everything: Trustee “Claw-Back” 
of Tuition Payments

In situations where parents of current 
or former students commence a bankrupt-
cy case, usually in either Chapter 7 liquida-
tion or Chapter 13 wage-earner cases, the 
bankruptcy trustee may seek to “claw-back” 
pre-petition tuition payments made by insol-
vent parents for their children. Specifically, 
the Bankruptcy Code provides trustees with 
powers to void certain payments for the ben-
efit of the debtor’s bankruptcy estate in order 
to pay a debtor’s creditors1 Such efforts by 
trustees to recover tuition payments from 
higher education institutions made by par-
ents on their behalf is an emerging, and 
somewhat recurring, “culturally and socially 
charged”2 issue with decisions abounding on 
both sides of the equation.

Pre-Bankruptcy Transfers
Logistically, Section 548 of the Bankruptcy 

Code allows a trustee to avoid, among other 
things, a pre-bankruptcy transfer where the 
debtor received “less than reasonably equiv-
alent value” for the transfer made within two 
years of declaring bankruptcy.3 With respect 
to tuition payments at issue in claw-back lit-
igation, insolvent parents make tuition pay-
ments for their children prior to filing for 
bankruptcy either in the normal course, or 
early, as prepayment for the school year. 
When the parents subsequently file for bank-
ruptcy protection, the trustee may seek to 
recover those payments on behalf of the debt-

or-parents estate, in order to pay 
creditors.

Section 550 of the Bankrupt-
cy Code provides that when a 
transfer is avoided under certain 
sections of the Bankruptcy Code, 
“the trustee may recover, for the 
benefit of the estate, the proper-
ty transferred,” from either “the 
initial transferee of such transfer” 
or “any [subsequent] transferee of 
such initial transferee.”4 However, 
a trustee may not recover from a 
subsequent “transferee that takes 
for value . . . , in good faith, and 
without knowledge of the voidability of the 
transfer avoided.”5 

Pergament v. Brooklyn Law School
At issue in many cases is the timing of the 

parental payments, as this may determine 
who holds the right to the tuition funds. In 
a recent decision of interest, Pergament v. 
Brooklyn Law School, the Eastern District of 
New York vacated and remanded the bank-
ruptcy court’s decision for further proceed-
ings, stating that although the bankruptcy 
court’s analysis of the issue was thorough, 
it failed to analyze a “key factual question”: 
when the payments at issue were made.6 

In this consolidated appeal of three adver-
sary proceedings, the underlying facts were 
straightforward. Debtor, an insolvent parent, 

made several tuition payments for 
his two children to Hofstra Uni-
versity, Fairfield University, and 
Brooklyn Law School both before 
and after filing a Chapter 11 peti-
tion.7 Approximately two years 
later, after the bankruptcy case was 
converted to Chapter 7, the bank-
ruptcy trustee commenced adver-
sary proceedings seeking to avoid 
and recover the tuition payments 
from the three universities.8 

On cross-motions for summary 
judgment in each proceeding, the 
Bankruptcy Court granted sum-

mary judgment to the schools, concluding 
they received the payments in good faith 
from debtor’s children, entitling them to the 
good faith defense under Section 550(b) of 
the Bankruptcy Code.9 Importantly, the Bank-
ruptcy Court found that all three schools han-
dled the tuition payments in substantially the 
same way—by placing them in the student’s 
account to be applied to tuition.10 If the stu-
dent withdrew from the program, the school 
tendered any refund of the balance to the stu-
dent.11 

Since the Trustee acknowledged the 
schools received the tuition payments in 
good faith, the only issue on appeal was 
whether the schools were initial transferees 
or subsequent transferees, pursuant to Sec-
tion 550 of the Bankruptcy Code.12 The trust-

ee could only recover the tuition payments at 
issue if the school was found to be an initial 
transferee.13 

 Although the term “initial transfer-
ee” is not defined in the Bankruptcy Code, 
the Second Circuit follows the “mere con-
duit” test, in which “an initial transferee must 
exercise dominion over the funds at issue 
and be able to put them to ‘his own purpos-
es.’”14 A party is a “mere conduit” if it has no 
dominion or control over the funds, and can 
solely transmit the debtor’s funds to a trans-
feree. This line of case law clearly distin-
guishes an “initial recipient” (the first party 
to touch the funds) from an “initial transfer-
ee.”15 

Thus, in Pergament, whether a school had 
“dominion and control” over a contested tui-
tion payment “immediately upon receipt” is 
contingent upon the timing of each individual 
payment.16 Schools are the initial transferees 
of any “nonrefundable tuition payments.”17 In 
Pergament, the court found the schools did 
not exercise dominion and control over the 
payments until the children had no right to 
a refund.18 If paid early enough, the school 
would have been obligated to refund the 
funds to the student if he or she withdrew, 
rendering the school a mere conduit and the 
student an initial transferee.19 However, for 
tuition paid at the point where the student 
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Independent Litigation Committees: Important 
Weapons In the Commercial Litigator’s Arsenal

The business-judgment rule provides 
powerful protection under the law, and 
independent litigation committees can help 
defendants to avail themselves of that protec-
tion. When faced with a shareholder suit, a 
corporation may appoint an independent lit-
igation committee to evaluate the worth of a 
shareholder’s claims. New York law requires 
courts to defer to the business judgment 
of independent litigation committees as to 
whether it is in the corporation’s best inter-
ests for such claims to proceed. The commit-
tee can thus function as an important first 
line of defense.

Litigation Committees and 
the Business-Judgment Rule

Simply put, the business-judgment rule 
“bars judicial inquiry into actions of cor-
porate directors taken in good faith and in 
the exercise of honest judgment in the law-
ful and legitimate furtherance of corporate 
purposes.”1 The business-judgment rule thus 
insulates the decisions of corporate boards 
from judicial challenge by preventing the 
courts from second-guessing the correctness 
or appropriateness of those decisions. This 
deference applies even where the corporate 
actions appear to be unwise or inexpedient 
when viewed in hindsight.2

One type of corporate decision entitled to 
the protection of the business-judgment rule 
is the decision whether or not lawsuits filed 
by shareholders are worthy of being contin-

ued or pursued. A problem arises 
where shareholders accuse all or a 
majority of directors of wrongdo-
ing. In that case, corporations may 
appoint an independent litigation 
committee, also known as a spe-
cial litigation committee, to ana-
lyze the strength of the sharehold-
ers’ claims.

Members of the independent 
litigation committee may be either 
directors who are not implicated 
in the alleged wrongdoing or com-
plete outsiders. Where the commit-
tee members have no prior connec-
tion to the corporation or its direc-
tors, their independence and the 
soundness of their business judg-
ment is far less vulnerable to attack. 
The committee members, if they 
are not attorneys themselves, may 
choose to retain counsel to repre-
sent them.3

The litigation committee’s 
function is to investigate the merit 
of the shareholders’ claims and 
determine whether it is in the cor-
poration’s best interests to pro-
ceed. Most courts will stay discovery, formal-
ly or informally, while the committee investi-
gates. Otherwise, the entire rationale behind 
the independent litigation committee proce-
dure, namely, the inherent right of the board 
of directors to control the well-being of the 

corporation, collapses.4 
If the committee issues a report 

determining that the sharehold-
ers’ claims should not proceed, 
then either the committee itself 
or the corporation may bring a 
motion to terminate. A motion to 
terminate has been described as a 
hybrid between a motion to dis-
miss and a motion for summary 
judgment.5 If the court grants the 
motion to terminate, the share-
holder suit may come to an end 
close to its inception.

Auerbach v. Bennett
Many states’ laws permit the 

appointment of independent liti-
gation committees, but the stan-
dards by which the courts eval-
uate the committee’s report and 
recommendation vary from juris-
diction to jurisdiction. The semi-
nal case in New York is Auerbach 
v. Bennett.6

In Auerbach, the Court of 
Appeals held that a shareholder 
suit may be terminated by an inde-

pendent litigation committee if that commit-
tee determines after investigation that contin-
uance of the action would not be in the best 
interest of the corporation.7 The committee’s 
determination may be based not only on the 
legal merit of the share-
holders’ claims but also on 
extra-legal considerations, 
namely, “ethical, commer-
cial, promotional, public 
relations, fiscal and other 
factors familiar to the reso-
lution of many if not most 
corporate problems.”8 In 
other words, the litigation 
committee uses its busi-
ness judgment to craft its 
ultimate decision as to 
whether the shareholder 
suit should proceed.

The Court of Appeals 
stressed that judges may 
not substitute their own 
business judgment for 
that of the independent litigation committee. 
Indeed, the court emphatically stated: “[t]o 
permit judicial probing” of the substantive 
grounds underlying the committee’s decision 
“would be to emasculate the business judg-
ment doctrine as applied to the actions and 
determinations of the special litigation com-
mittee. Its substantive evaluation of the prob-
lems posed and its judgment in their resolu-
tion are beyond our reach.”9

It follows from this judicial deference to the 
independent litigation committee that discov-
ery in cases involving litigation committees is 
sharply limited.10 The Court in Auerbach did 
not permit discovery into “the results of the 
committee’s investigation and work, the fac-
tors bearing on its substantive decision not to 
prosecute the derivative actions and the fac-
tual aspects of the underlying first-tier activ-
ities of defendants,” because all these matters 
fall “within the ambit of the business judg-
ment doctrine and [are] thus excluded from 
judicial scrutiny.”11 

Permissible matters for discovery include 
the thoroughness of the committee’s investi-
gation and the disinterestedness of its mem-
bers.12 Even then, however, shareholders must 
make a prima facie showing that the particu-
lar facts of the case warrant discovery prior 
to terminating the action. For example, the 

Appellate Division upheld dismissal of an 
action without granting further discovery 
on the ground that plaintiff shareholders did 
not raise a reasonable doubt as to the inde-
pendence of the litigation committee or the 
thoroughness of its investigation.13 Similarly, 
the Second Circuit found discovery unwar-
ranted where plaintiffs had “not alleged par-
ticularized facts sufficient to raise any ques-
tion about the [committee’s] independence 
or about whether the decision to reject the 
demand was a valid exercise of business judg-
ment.”14 

It’s Different in Delaware
Jurists have recognized that Delaware law 

on independent litigation committees is far 
less deferential than the law of New York.15 
The seminal case in Delaware is Zapata Corp. 
v. Maldonado.16 Courts applying Delaware 
law under Zapata take a two-step approach: 
“First, the Court should inquire into the 
independence and good faith of the commit-
tee …. The corporation should have the bur-
den of [proof].”17 This is different from New 
York law, which requires plaintiffs to raise a 
reasonable doubt as to the committee’s good 
faith and independence.

Under the second step of the Zapata test, 
a court applying Delaware law “should deter-
mine, applying its own independent business 
judgment, whether the motion [to termi-
nate] should be granted.”18 Again, the Zapata 
standard is in sharp contradistinction to the 

New York standard under 
Auerbach, which prohib-
its courts from substitut-
ing their business judg-
ment for that of the litiga-
tion committee.

Zapata has spawned 
a long line of progeny in 
Delaware state courts and 
in other courts, including 
New York courts, that are 
constrained to apply Dela-
ware law to particular cases. 
Because of the marked dif-
ferences between the New 
York and Delaware stan-
dards, litigators should be 
cautioned against heavy 
reliance on Delaware cases 

when proceeding under New York’s Auerbach 
standard.

Pros and Cons
The deference that courts applying New 

York law are required to show to the decision 
of independent litigation committees under 
Auerbach is what makes these committees 
such a powerful weapon in the commercial 
litigator’s arsenal. Limitations on discovery 
are another significant upside.

On the other hand, the appointment of an 
independent litigation committee can both 
increase costs and contribute to delay in res-
olution. One jurist complained that the tech-
nique creates a litigation within litigation, 
because completion of the committee inves-
tigation added to the time required for the 
court to decide a motion to terminate can 
take as long as two or three years. Mean-
while, the corporation often bears the burden 
of paying not only its own attorneys but also 
counsel for the litigation committee.19 

Nonetheless, if it leads to a favorable reso-
lution for the corporation, it would seem that 
the pros of appointing an independent liti-

Robert P. 
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State Taxation of Non-Grantor Trusts Following 
the Supreme Court’s Ruling in Kaestner

Practitioners in the field of estate plan-
ning have countless reasons to recommend 
the execution of trusts to their clients. Pre-
sumably, the advisor would be well versed 
in the various benefits and implications of 
all types of trusts. However, they must not 
only be aware of the legal consequences of 
the recommended plan, but they must also 
be aware of the tax consequences that the 
grantor, trustee, and beneficiaries of the trust 
may face. 

Specifically, when utilizing non-grantor 
trusts, practitioners must consider the state 
income tax implications of the trusts when 
making recommendations. Similarly, trustees 
should be educated on how they can properly 
administer the trust assets in order to reduce 
the impact of state income taxation. Failure 
to take income taxes into consideration could 
ultimately lead to a malpractice claim against 
the estate planner, or a breach of fiduciary 
duty against the trustee. 

State Taxation of “Resident Trusts”
A majority of states tax the full income 

of any non-grantor trust that is treated as 
a resident for income tax purposes, which 
is referred to as a “Resident Trust.” Howev-
er, states have various methods of defining 
whether a trust qualifies as a Resident Trust, 
depending on the circumstances. This inev-
itably leads to inconsistent income tax treat-
ment of the same trust, which may lead to 

multiple state income taxes being 
imposed on the same trust income. 

Forty-three states impose state 
income tax on trust income. Of 
these taxing states, they each tax a 
non-grantor trust based on one or 
more of the following:

(1) the trust is a testamentary 
trust and the testator was domi-
ciled in the state at death;

(2) the trust is an inter vivos 
trust and the grantor lived in the 
state;

(3) the trust is administered in 
the state;

(4) at least one trustee lives or 
does business in the state; or 

(5) at least one beneficiary lives 
in the state. 

Of the above-outlined criteria, 
some states require multiple fac-
tors to be met in order to cate-
gorize a trust as a Resident Trust, 
whereas some states may only 
require one. Additionally, the exis-
tence of a provision in the trust 
which expressly states which state’s 
law governs may or may not be conclusive on 
the issue. For example, Louisiana determines 
whether a trust is a Resident Trust based sole-
ly on what the provisions of the trust declares 
as its situs. The existence of such a provision 
in Idaho, on the other hand, has no bearing 
on a trust’s income tax classification without 

the addition of another one of the 
five factors. 

As a result of the inconsistent 
classifications of Resident Trusts by 
the states, it is important for prac-
titioners and trustees to review the 
statutes which govern the tax treat-
ment. These discrepancies could 
lead to a trust being treated as a 
Resident Trust in multiple states, 
and therefore being imposed with 
state income tax more than once on 
the same income. 

New York taxes all of the tax-
able income of a Resident Trust,1 
as well as any taxable income of 
a Non-Resident Trust sourced in 
New York.2 In order for a trust to 
qualify as a Resident Trust in New 
York, the trust must be either (1) 
a testamentary trust and the tes-
tator was domiciled in New York 
at death, or (2) a lifetime trust 
whereby (a) the grantor was domi-
ciled in New York at the time 
property was transferred to the 
trust, regardless of whether the 

trust was revocable or irrevocable, or (b) 
in the event of a revocable trust that subse-
quently became irrevocable, the grantor was 
domiciled in New York at the time the trust 
became irrevocable.3 The most common way 
in which a revocable trust becomes irrevoca-
ble is upon the death of the grantor. 

Kaestner: Minimum 
Contacts Required

On June 21, 2019, the United States 
Supreme Court ruled on the constitutionality 
of a state’s taxation of a trust’s income when 
the state’s only connection to the trust was 
the residence of a trust beneficiary. In North 
Carolina Department of Revenue v. Kimber-
ley Rice Kaestner 1992 Family Trust,4 Kimber-
ley Rice Kaestner, a North Carolina resident, 
was one of the beneficiaries of a trust formed 
by her father that was governed by New York 
law. The trust agreement gave the trustee 
“absolute discretion” to distribute income to 
the trust beneficiaries, and no income was 
distributed to Ms. Kaestner during the years 
in question. The trust maintained no phys-
ical presence, made no direct investments, 
nor held any real property in North Carolina. 
As such, the trust’s only connection to North 
Carolina was the domicile of Ms. Kaestner.

In its unanimous decision, the Supreme 
Court held that, under the Due Process 
Clause, “a State has the power to impose a tax 
only when the taxed entity has certain min-
imum contacts with the State such that the 
tax does not offend traditional notions of fair 
play and substantial justice,” and that “only 
those who derive benefits and protection 
from associating with a State should have 
obligations to the State.”5

Neil D. Katz 
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New York Sales Tax Litigation: 2019 Review
Defending a New York sales tax audit 

can be an eye opening and grueling expe-
rience. No matter the industry, from con-
struction to hospitality, and no matter a busi-
ness’s size, from very large to “mom-and-
pop,” New York’s sales tax rules are compli-
cated and often counter-intuitive. This article 
highlights a few practical problems and issues 
that taxpayers frequently confront by survey-
ing several recently litigated cases from 2019 
involving New York’s sales taxes.

Businesses and their owners become 
entangled in these rules quite often. For any-
one sitting down to perform a client’s or com-
pany’s weekly bookkeeping or, worse, for 
those who are already facing an audit, a few 
useful lessons can be drawn by looking at the 
recent misfortune of others. The cases select-
ed for discussion below demonstrate just how 
quirky and murky sales tax can be in prac-
tice. Further, they highlight the various per-
mutations of several common issues, broadly 
speaking, that taxpayers encounter.

Is It a Taxable Sale? 
A threshold question for any business oper-

ating within New York is to determine wheth-
er the goods or services it sells are even subject 
to taxation. Several cases litigated during 2019 
demonstrate that this inquiry can, in fact, be 
very complex.  Determining whether you are, 
figuratively speaking, selling apples or, rath-
er, selling oranges can make all the difference.

Boat Slips
This summer, just in time for the launch 

of boating season, the New York Division of 

Tax Appeals issued a Determina-
tion concluding that certain dock-
ing fees charged by Genesee Yacht 
Club to its members for use of its 
docks are, in fact, taxable “dues” 
subject to sales tax.1 While the 
yacht club qualified as a social or 
athletic club for which dues would 
typically be taxable, it argued that 
the dock fees constituted nontax-
able rentals of real property (i.e., 
charges for the use of the piers and 
docks). 

In making this argument, 
the Club looked just a few min-
utes downstream, where curious-
ly another similar yacht club had 
obtained an earlier (unreport-
ed) court ruling treating its dock 
fees as, you guessed it, nontax-
able rentals of real property. While 
the court acknowledged the earli-
er case, it concluded, in summary, 
that it was not manifestly unjust to 
reach a different conclusion and 
treat Genesee Yacht Club’s fees 
as taxable “dues.” In other words, 
what others in your industry or 
local community are doing may not mean 
your business will qualify for the same treat-
ment, rightly or wrongly.  

Haunted Houses
Eerie Productions operated a seasonal 

haunted attraction called “Frightworld” in 
Buffalo during the Halloween season.2 The 
dispute in this case centered on the rather 

weedy issue of whether the charges 
to enter the haunted attractions 
constituted taxable “admissions to 
a place of amusement” or, rather, 
constituted exempt charges for the 
use of amusement devices (such 
as a nontaxable carnival ticket to 
ride a Ferris wheel). Patrons could 
enter Frightworld, the venue, free 
of charge, but they had to pay to 
enter the various haunted houses 
located within Frightworld. Under 
the circumstances, the taxpayer 
argued that the type of fee he was 
charging was not subject to sales 
tax. The auditors, and ultimate-
ly the Tax Appeals Tribunal, dis-
agreed.  

This dispute involved a very 
technical issue and required lots 
of work by the taxpayer in pro-
ducing a variety of evidence while 
proceeding through both a trial 
and then an appeal. Ultimately, 
the court concluded the haunt-
ed houses themselves constitut-
ed taxable places of amusement 
and not merely nontaxable devic-
es. This case is a good remind-

er that sales tax can sometimes require what 
regular people would call hairsplitting, which 
in this instance surely resulted in a hair-rais-
ing experience for the taxpayer.

Indoor Cycling Classes
New York City imposes a local sales tax 

on gyms, health salons, and similar estab-
lishments. Soul Cycle, Inc., a provider of 
instructor-led indoor cycling filed a peti-
tion seeking a determination that its cycling 
classes were excluded from the tax.3  Essen-
tially, Soul Cycle asserted a factual question 
as to whether it qualified under a specific 
exception for participatory sports facilities. 
In other words, the taxpayer argued that it 
was a sporting facility, not a gym or similar 
establishment.

The administrative law judge, though, 
analyzed the applicable statutes and certain 
historical amendments thereto and conclud-
ed this exception no longer exists under New 
York City’s tax law, despite guidance suggest-
ing otherwise.  This was another tough break 
for taxpayers. The sales tax rules are riddled 
with various exemptions benefiting taxpay-
ers, but sometimes the rules can be so diz-
zying that even a stationary bike can lose its 
balance. 

Is It a Taxable Purchase?
Another threshold question for taxpayers 

operating within New York is to determine 
whether the goods or services they purchase 
are subject to taxation. The central question 
here is whether a taxpayer should have paid 
sales tax on its purchases, and if not, does 
the taxpayer now owe use tax?  Several cases 
litigated during 2019 demonstrate that this 
inquiry, too, can be equally confusing.

Front Doors
Can a household door be exempt from 

tax? Michael Donnelly challenged the deni-
al of a refund claim arguing that his pur-
chase of a new front door for his residence 
qualified as an exempt capital improvement.4 
The taxpayer purchased a door from a retail-
er and then hired a contractor for the instal-
lation. The door installation by a contrac-
tor would likely qualify as an exempt capital 
improvement, but what about the purchase of 
the door itself?

In his refund claim, the taxpayer argued 
that had the contractor purchased the door, 
the contractor would not have been required 

to pay tax. Unfortunately, that is not correct. 
Generally, the purchase of materials, even for 
capital improvement projects, whether by the 
contractor or the property owner, is subject 
to tax. Nevertheless, this rule is common-
ly overlooked. All too often, retailers, con-
tractors, and property owners confuse these 
rules, leaving the door open for audit expo-
sure.

Lease Assignment
When does a purchase of business assets 

qualify as a “bulk sale,” which could, in fact, 
transfer the seller’s sales tax liabilities to the 
buyer? Singh Restaurant, Inc. acquired cer-
tain business assets from a failing restaurant 
that was closing and which owed sales tax 
liabilities to New York.5 Under an asset pur-
chase agreement, the purchaser took over the 
seller’s lease and also acquired a few tables 
and chairs. 

In defense of a subsequent bulk sale 
assessment against it, the purchaser argued 
it did not acquire the majority of the seller’s 
assets; rather it only acquired a few, name-
ly the lease assignment, and thus the trans-
fer failed to qualify as a bulk sale. Further, the 
purchaser argued that a bulk sale cannot be 
found after a seller is no longer in business. 
Unfortunately, both of the purchaser’s asser-
tions are incorrect. The bulk sale rules can be 
a powerful tool used by auditors to transfer 
liability for unpaid taxes from seller to buyer 
to ensure sales tax debts are paid. Of course, 
the purchaser could have avoided the trans-
fer of liability by properly following the bulk 
sale notification procedures. Here, though, 
this restaurateur, unfortunately, purchased 
spoiled goods.

For Tax Advisors
These are quirky cases that demonstrate 

some very technical rules that taxpayers and 
their advisors need to be aware of. Sales tax 
can be far more complex than merely tack-
ing on a small percentage to the purchase 
price. Due to space constraints, this article 
is intended merely to raise a few issues and 
demonstrate a few pitfalls hot off the press 
from cases litigated in 2019. Understand-
ing how other taxpayers have lost their own 
cases can shed light on how to avoid a sim-
ilar fate. 

Advisors should familiarize themselves 
with their client’s internal operations as well 
as any industry specific rules. Helping a busi-
ness become properly oriented to its tax obli-
gations early on is an important step for that 
business to achieve healthy and profitable 
operations. As highlighted above, these rules 
can be tricky and audits can sometimes feel 
surprisingly counter-intuitive.
Lance E. Rothenberg, J.D., LL.M. (Tax) is a 
Senior Tax Manager at CohnReznick, LLP 
in the state and local tax practice located 
in New York City. Lance can be reached at 
lance.rothenberg@cohnreznick.com or (862)  
245-5059. Karen J. Tenenbaum, LL.M. (Tax), 
CPA is the founder of Tenenbaum Law, P.C. 
located in Melville. Karen can be reached at 
ktenenbaum@litaxattorney.com or (631) 465-
5000. Lance and Karen both focus on state 
and federal tax controversies, including 
sales and use tax as well as residency tax 
audits and disputes. 
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Bankruptcy Update, 
United States Supreme Court 

The United States Supreme Court decid-
ed two bankruptcy cases this year that are of 
interest to all bankruptcy practitioners. The 
Court is also scheduled to hear arguments in 
two other bankruptcy cases.

Recent Supreme Court Decisions
In Mission Product Holdings, Inc. 

v. Tempnology, LLC, the Supreme Court 
resolved the issue of whether rejection of an 
executory trademark license bars the licensee 
from continuing to use the trademark.1 For 
many years there was a split among the Cir-
cuit Courts on this issue. In Lubrizol Enter-
prises, Inc. v. Richmond Metal Finishers, Inc.,2 

the Fourth Circuit held that the rejection of 
an executory contract precludes the licensee 
from continuing to use the license, while the 
Seventh Circuit in Sunbeam Products, Inc. v. 
Chicago American Manufacturing, LLC3 held 
that it does not. 

The facts of the Mission Products case are 
that Mission Product Holdings had entered 
into a contract with Tempnology, LLC, which 
gave Mission a license to use Tempnolo-
gy’s trademarks. When Tempnology filed 
for Chapter 11 relief, it rejected its contract 
with Mission, entitling Mission to a pre-pe-
tition claim for any damages that resulted 
from Tempnology’s breach. In an action for 
a declaratory judgment, Tempnology argued 
that when it rejected the contract, Mission’s 
rights to use Tempnology’s trademarks were 
terminated. The Bankruptcy Court agreed 
with Tempnology’s position and held that 
Tempnology’s rejection revoked Mission’s 
right to use its trademarks.4 The Bankrupt-
cy Appellate Panel reversed the Bankruptcy 
Court’s decision, but on appeal the First Cir-
cuit adopted the holding of the Fourth Cir-
cuit in Lubrizol, holding that Mission’s rights 
to use the trademarks under its contract with 
Tempnology were terminated upon rejec-
tion.5

In a seven to one opinion written by Jus-
tice Kagan, the Supreme Court held that 
rejection of an executory trademark license 
does not bar the licensee from continuing to 
use the trademark.6 Generally, Bankruptcy 
Code § 365(a) gives the debtor (or the trust-
ee) the ability to assume or reject an execu-
tory contract. Relying upon the language of 
Bankruptcy Code § 365(g), which states that, 
“the rejection of an executory contract…con-
stitutes a breach of said contract” immediate-
ly before the filing of the bankruptcy petition, 
the Court found that a rejection is a breach, 
and does not have the same effect as a termi-
nation or revocation.7 To that end, the Court 
considered the meaning of “breach” in con-
tract law outside of a bankruptcy case and, 
in the context of trademarks, a breach of a 
licensing agreement does not prevent the 
licensee from continuing to use the license 
for the trademark.8

In its second bankruptcy case of the term, 
Henry Schein, Inc. v. Archer & White Sales, 
Inc., the Supreme Court resolved a disagree-
ment among the Circuit Courts as to wheth-
er the “wholly groundless” exception is con-
sistent with the Federal Arbitration Act 
(“FAA”). The FAA provides that parties to 
a contract may opt to have disputes resolved 
by an arbitrator as opposed to a court. The 
parties may also agree by contract to have an 
arbitrator decide whether a matter is subject 
to arbitration. However, even when a con-
tract delegates to an arbitrator the question 
of arbitrability (whether a claim is subject to 
arbitration), some federal courts have taken 
it upon themselves to resolve this question “if 
the argument that the arbitration agreement 

applies to the particular dispute is 
‘wholly groundless.’”9 

Archer & White, a small busi-
ness, had entered into a contract 
with Pelton and Crane for den-
tal equipment. Archer & White 
sued Pelton and Crane’s successor 
in interest, Henry Schein, Inc., in 
federal court in Texas for alleged 
violations of federal and state anti-
trust law. Schein invoked the FAA 
and asked the District Court to 
refer the parties to arbitration. 
Archer & White objected, arguing 
that the dispute was not subject 
to arbitration. The question then 
became, who decides whether the 
claim at issue is subject to arbitra-
tion. Schein argued that the con-
tract incorporated the American 
Arbitration Association’s rules that 
the arbitrator had to decide wheth-
er the claim was subject to arbitra-
tion, while Archer & White took 
the position that Schein’s argument 
for arbitration was wholly ground-
less and, thus, the District Court 
may resolve the issue of arbitra-
bility.

Relying on Fifth Circuit precedent, the 
District Court agreed with Archer & White 
that Schein’s argument for arbitration was 
wholly groundless.10 Ultimately, the District 
Court denied Schein’s motion to compel arbi-
tration and the Fifth Circuit affirmed the 
decision.11 

In a unanimous decision, the Supreme 
Court held that the “wholly groundless” 
exception is inconsistent with the text of the 
FAA. The Court found that it is obligated to 
interpret the FAA as written, which express-
ly requires the Court to interpret the under-
lying contract as it was written.12 According-
ly, when the parties agree in their contract to 
delegate arbitrability to an arbitrator, a court 
may not override the contract, regardless of 
whether the court believes that the argument 
that the arbitration agreement applies to the 
particular dispute is groundless.13 

Although the underlying case was not 
before a bankruptcy court, this decision will 
certainly have implications for all bankruptcy 
matters. Essentially, under Schein, if a cred-
itor wishes to invoke an arbitration provi-
sion in a pre-petition contract with a debtor, 
the bankruptcy court may not bar the credi-
tor from doing so, which could lead to core 
bankruptcy issues being litigated outside of 
the bankruptcy court. 

What to Expect this Term
This term, the United States Supreme 

Court is scheduled to hear oral argument in 
two bankruptcy cases that are certain to have 
an impact for practitioners. 

In the first case, Ritzen Group, Inc. v. 
Jackson Masonry, LLC, the United States 
Supreme Court will decide whether an order 
denying relief from an automatic stay is a 
final order under 28 USC § 158(a)(1). 

Before Jackson Masonry filed for bank-
ruptcy relief, a defendant in a breach of con-
tract lawsuit brought by Ritzen Group, Inc., 
obtained an automatic stay of the contract 
suit due to the bankruptcy filing.14 Ritzen 
filed a motion for relief from the automat-
ic stay, which was denied. Ritzen Group, Inc. 
did not appeal.15 Subsequently, Ritzen and 
Jackson filed adversary proceedings against 
each other that resulted in a bench trial. The 
Bankruptcy Court found that it was Ritzen, 
and not Jackson, that had breached the con-

tract.16 Ritzen filed two appeals to 
the District Court, one as to the 
order denying relief from the auto-
matic stay, and the other as to the 
Bankruptcy Court’s determination 
on the merits of the breach of con-
tract claim.17 The District Court 
found that the appeal from the 
order denying relief from the auto-
matic stay was untimely.18 

On appeal, the Sixth Circuit 
looked to the language of 28 USC 
§ 158(a), which provides that an 
order by the Bankruptcy Court 
may be appealed immediately if it 
is “(1) ‘entered in [a] …proceed-
ing’ and (2) ‘final’–terminating 
that proceeding.”19 In doing so, it 
determined that an order denying 
stay relief terminates a proceeding, 
and thus is a final order.20 Since 
such orders are final within the 
meaning of 28 USC § 158(a), Rit-
zen was required to file its appeal 
of that order within fourteen days 
of the ruling, pursuant to Fed. R. 
Bankr. P. 8002(a).21

There is a split among the Cir-
cuit Courts on this issue. As stat-

ed by the Sixth Circuit, some circuits have 
adopted various tests in determining the 
finality of the order, while others do not have 
a general test, but determine the finality of an 

order on a case by case basis.22 It will be inter-
esting to see if the Supreme Court establishes 
a bright line rule for orders denying lift stay 
motions, or if it will adopt an approach to be 
applied on a case by case basis. 

In the second case awaiting oral argument, 
Rodriguez v. FDIC, the Supreme Court will 
determine whether courts should determine 
ownership of a tax refund paid to an affiliat-
ed group based on the federal common law 
“Bob Richards Rule,” as three circuits have 
held, or based on the law of the relevant state, 
as four other circuits have held.

The Internal Revenue Service issued a 
tax refund to United Western Bancorp, Inc. 
(UWBI), a holding company that owned 
several subsidiaries, including United West-
ern Bank, which is its principal subsidiary.23 
UWBI had a tax allocation agreement with its 
subsidiaries, including United Western Bank, 
which provided that it would file consolidat-
ed tax returns on behalf of itself and its sub-
sidiaries.24 The tax refund at issue was the 
result of operating losses incurred by Unit-
ed Western Bank.25 Since UWBI filed the tax 
return under the tax allocation agreement, 
the Internal Revenue Service issued the tax 
refund to it.

UWBI subsequently filed for Chapter 7 
relief. The Chapter 7 Trustee commenced 
an adversary proceeding against the FDIC, 
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PROGRAM CALENDAR  Pre-registration is required for all Academy programs. Seating limited for those that do not pre-register. Call (516) 747-4464 for 
ease of registration or email academy@nassaubar.org.  Please note that outside food is not permitted at Dean’s Hours. Lunch is 
available for purchase through in-house caterer.  The Academy office is open 8:30 a.m. to 5:00 p.m., Monday through Friday. 

January 16, 2020 
Common and Uncommon Title Problems 
With the NCBA Real Property Committee 
Sign-in begins 5:00 p.m.; Program 6:00—8:00 p.m. 
Credits offered: 2 credits in professional practice or skills  
 
January 22, 2020 
Hearing Hurdles and How to Clear Them 
Sponsored by NCBA Corporate Partner Global Telecom Supply  
With the NCBA Criminal Courts Law and Procedure Committee 
Sign-in begins 5:00 p.m.; Program 5:30—8:30 p.m. 
Credits offered: 3 credits in professional practice or skills  
 
January 23, 2020 
Dean’s Hour: Presumptive ADR—Commercial Litigation, Real Estate, and Employment 
Law Focus 
With the NCBA Alternative Dispute Resolution Committee 
Sign-in begins at noon; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice 
 
January 28, 2020 
Dean’s Hour: Deposition Preparation 
Sign-in begins at noon; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice or skills  
 
January 30, 2020 
Dean’s Hour: For Better or Worse: Ethical Pitfalls in Matrimonial Law 
With the NCBA Matrimonial Law Committee 
Sign-in begins at noon; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in ethics 

December 10, 2019  
Part 36 Certified Training for Guardians, Court Evaluators 
and Attorneys for the AIP 
Sign-in begins 8:30 a.m.; Program 9:00 a.m.—4:45 p.m. 
Credits offered: 5 credits in professional practice; 2.5 in ethics 
 
Program is excluded from free CLE offer.  Pre-registration 
required. Pricing: $249 NCBA Member/$329 Non-Member 
Attorney/$150 Lay Guardian.  Fee includes continental 
breakfast, lunch and written materials. Kosher meals available 
upon request with 48-hours notice.  
 
December 11, 2019  
CHAMPION OFFICE SUITES LECTURE SERIES 
PRESENTS: Dean’s Hour: Fireside Chat with Hon. Ramon 
E. Reyes, United States Magistrate Judge for the Eastern 
District of New York 
Sponsored by NCBA Corporate Partner Champion Office 
Suites  
With the Long Island Hispanic Bar Association and the 
NCBA Diversity & Inclusion, Federal Courts, Business Law, 
Tax and Accounting, Civil Rights, Commercial Litigation, and 
Criminal Courts Law and Procedure Committees 
Sign-in begins at noon; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice  
 
January 9, 2020 
Best Practices in Guardianship (Cocktail Hour and 
Seminar)   
With the NCBA Elder Law Committee 
Sponsored by Jasper Surety Agency Inc, Boy Scouts of 
America (Theodore Roosevelt Council), Senior Placement 
Services, Inc., and Cassena Care, LLC   
Cocktail hour/Light fare 5:30 p.m.; Program 6:30—8:30 p.m. 
Credits offered: 2 credits in professional practice 
Registration fees: $50 NCBA Member/$100 Non-Member 
Attorney/$25 Non-Attorney 
 
January 15, 2020 
Dean’s Hour: Recent and Upcoming Amendments to the 
Federal Rules of Civil Procedure and Federal Rules of 
Appellate Procedure 
Sponsored by NCBA Corporate Partner Global Telecom 
Supply  
With the NCBA Federal Courts Committee 
Sign-in begins at noon; Program 12:45—1:45 p.m. 
Credits offered: 1 credit in professional practice 
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The Practical Aspects of Qualified Charitable 
Distributions from a Traditional IRA

Attention Professionals: You will want 
to become familiar with the techniques 
described herein if you are over 70 ½ or you 
have clients, relatives or friends who are over 
70 ½.

This article is inspired by what the author 
experienced as a result of the Tax Cuts and 
Jobs Act (TCJA)1. For the wealthy contribu-
tors with substantial Individual Retirement 
Accounts (IRAs), this technique works only 
for the first $100,000 annually of Qualified 
Charitable Distributions (QCDs).2 

It’s the end of 2019, and it may be too late 
this year for you to take advantage of what 
you are about to learn. Note that if you have 
not yet taken the full amount of your 2019 
Required Minimum Distribution (RMD), 
the technique is still available for 2019 but 
you’ll be under time pressure to accom-
plish it.

Before the enactment of the TCJA, which 
became effective in 2018, charitable contri-
butions could be made from your IRA or 
with personal funds. While that’s still true, 
you might not be receiving a tax benefit. 
Before the TCJA became effective, chari-
table contributions could be deducted on 
your personal income tax return if you item-
ized deductions. You received a tax bene-
fit (i.e., because your taxable income was 
lower) based on your income tax percent-
age bracket.

Because the standard deduction was 
increased substantially under the TCJA 
(e.g., to $27,000 for a senior married cou-
ple filing jointly for 2019), many senior cit-
izens found that it no longer was beneficial 
to itemize deductions; therefore, charitable 
contributions that they made no longer yield-
ed a tax savings.3

Although the following technique has 
been well publicized, many taxpayers 70 ½ 
or over still are not aware of it, and for those 
taxpayers who are aware of it, they may 
not be aware of the technical and practical 
aspects of using it.

First, an example to show the tax sav-
ings by making a QCD: The taxpayer is 
notified from his financial institution that 
his RMD for 2019 is $32,000. If he makes 
qualified charitable distributions on or 
before December 31, 2019 of $3,000, he 
will pay a federal tax4 on only $29,000. If he 
made the $3,000 of charitable contributions 
with personal checks, he gets no tax benefit 
because the couple claims the $27,000 stan-
dard deduction. Put another way, if the cou-
ple has allowable income tax deductions in 
2019 of less than $27,000, they will not item-
ize their tax deductions on their form 1040.

The effect of making contributions of 
$3,000 as QCDs is as though it was claimed 
as a tax deduction under the old law. A cou-
ple in the 32% federal tax bracket will save 
about $1,000 on the $3,000 QCDs.

To take advantage of the QCD rule, 
the taxpayer must be at least 70 ½ when 
the charitable contribution is made.5 That 
requirement is literal. Just because a taxpay-
er will reach 70 ½ during the taxable year 
does not make the taxpayer eligible from 
January 1 of that year. If a taxpayer will be 
70 ½ on April 30, QCDs cannot be made 
until that date or later. Distributions from 
the IRA made before that date will qualify 
towards the annual RMD but will not qual-
ify as a QCD and, therefore, will not yield a 
tax benefit.

Issuing the Contribution
Because of the change in the tax law 

beginning in 2018, it would have been wise 

to make one’s charitable contribu-
tions from one’s IRA. Such contri-
butions would be treated as part 
of the 2018 RMD and also would 
yield a tax savings.

The charities must be qualified, 
i.e., recognized by the Internal 
Revenue Service (IRS) as what is 
commonly referred to as a §501(c) 
(3) charity. Some charities are eas-
ily recognizable as qualifying e.g., 
St. Jude. Alzheimers, and Wound-
ed Warriors, as well as churches, 
synagogues and mosques. If you 
want to be assured of a charity’s 
recognized status, you can search IRS Publi-
cation 78;6 Guidestar.org7 or Charity Naviga-
tor.8 You also can ask the charity. 

One way of authorizing the contribu-
tion is by completing the financial institu-
tion’s paperwork, authorizing the check from 
the IRA to be made payable to the chosen 
charity and mailing (or faxing) the executed 
paperwork to the broker. Where the contrib-
utor knows the people operating the chari-
ty, he/she can alert it that the contribution 
check would be forthcoming. This is import-
ant because the check that the financial insti-
tution sends has no information on it as to 
who it is coming from, or to which fund/
scholarship it should be credited, or where 
to send the thank you charitable receipt. In 
cases where the contribution is being made 
to a large charitable organization, the donor 
should have the check sent to him/her who 
in turn forwards the check to the charity with 
the detailed information as outlined above. 
Planned Parenthood, in its request for con-
tributions, says:

“Some companies do not provide the 
donor’s name with the IRA distribu-
tions. Email or  call us with the name of 
your financial institution and amount 
of your gift.”

It is possible that other financial institu-
tions may allow additional information, such 
as the donor’s name and purpose of the con-
tribution, to be included on the check. Some 
financial institutions and articles state or infer 
that the check must go directly from it to the 
charity; that is not correct. The requirement is 
that the check must be made out to the char-
ity. It can be sent to the donor for forwarding 
to the charity. For QCD purposes, the tax-
payer cannot receive the IRA check in his 
name and then draw his personal check to 
the charity.

Receipts
Most charities will mail a receipt in the 

form of a letter to the donor. If the contribu-
tion is for $249 or less, a receipt is not nec-
essary for tax purposes but if the contribu-
tion is $250 or more, a receipt is mandatory9 
for tax purposes even though the payment is 
made from an IRA. Also, if no goods or ser-
vices were exchanged in return for the con-
tribution, it is mandatory10 that the receipt 
state that. 

The ‘no goods or services’ requirement 
can be tricky. Some charities, museums for 
example, indicate on the receipt that a por-
tion of amount paid qualifies as deduct-
ible and a (generally small) portion is not 
deductible. The entire payment to the muse-
um would not qualify as a QCD because 
the statute11 states that it’s a QCD “only if a 
deduction for the entire distribution would 
be allowable…”, and if you thought that you 
could pay the museum with two checks—one 
from the IRA as a QCD and a personal check 
for the non-deductible portion, the deduct-

ible portion might not qualify as 
a QCD because you cannot be a 
member of the museum without 
the entire amount being paid. The 
Metropolitan Museum of Art does 
not permit bifurcation. It requires 
a payment of the full amount of its 
membership dues and if you want 
its literature (i.e., goods and ser-
vices), you must submit an extra 
personal payment of $30.

While the IRS position is that 
bifurcation is clearly prohibit-
ed with regard to donor advised 
funds12 and private foundations,13 

the Internal Revenue Code sections for those 
entities do not apply to IRAs. There is noth-
ing on point for IRAs. After reading all of 
the available dissertations on the subject, it is 
clear there is confusion as to bifurcation (i.e., 
two checks) where an IRA is involved. 

Check-Writing Privileges
An easier, less burdensome way to make 

the QCD (and avoid getting the financial 
institution involved) is to have the financial 
institution give the donor check writing priv-
ileges over his/her IRA so that he/she can 
write out the check to the charity. The con-
tributor should include a note, sent along 
with the check, with the pertinent informa-
tion. The note should contain the contrib-
utor’s name and address; his/her telephone 
number; and email address. Request a receipt 
and request that the receipt include the man-
datory language (required by the IRS) that 
“no goods or services were exchanged in 
return for the contribution”. If the contribu-
tion is to be designated to a specific fund or 
in memory of someone or honoring some-
one, add that to the note. 

Some financial institutions will not permit 
check writing privileges and others, although 
allowing check writing privileges, require 
that the QCD be at least $250.

For the balance of your annual RMD, 
you can write out an IRA check to yourself 
instead of having the financial institution 
send you a check or transfer funds to anoth-
er of your accounts.

The advantages of obtaining check-writ-
ing privileges for the taxpayer’s IRA are sev-
eral:

1. You don’t have to complete the finan-
cial institution’s form for each qualified char-
itable distribution.

2. You don’t have to fax (or mail) the 
forms to the financial institution.

3. The broker’s assistant doesn’t have to 
prepare the distribution checks and mail 
them to you.

4. You don’t have to wait several days to 
receive the QCD checks which you then must 
mail to the respective charities.

Tax Reporting
After the close of the calendar year, the 

financial institution will send a form 1099-
R,14 Distributions From … IRAs… to the IRA 
holder. The financial institution takes no 
responsibility as to whether the withdrawals 
are QCDs. As a result, the 1099-R will show 
the total year’s distributions from the IRA no 
matter to whom they went. The taxpayer, on 
his/her tax return, reports the total distribu-
tions, per the form 1099-R, on line 4a of form 
104015 or form 1040-SR16 and reports the tax-
able amount (after subtracting the QCDs) 
on line 4b. To the left of line 4b, the taxpay-
er writes QCD. By answering the questions 
in the taxpayer’s software, QCD automatical-
ly will appear where it belongs on the 1040 or 

1040-SR. The taxpayer is not required to list 
the charities to which the QCDs were made.

Form 1040-SR is a new form for 2019. It’s 
designed to be used by seniors (taxpayers 
born before January 2, 1955). Seniors are not 
required to file on the 1040-SR. Instructions 
for the 1040-SR are included in the form 
1040 instruction booklet.

Some other important rules for QCDs are:
1. The tax benefit of a QCD only is avail-

able for the first $100,000 annually.17 For a 
married couple, if each has his/her own IRA, 
each spouse can make his/her own $100,000 
QCD for a $200,000 total QCD. Any char-
itable distribution from the IRA over the 
$100,000 maximum still will qualify towards 
the taxpayer’s RMD but will not yield a 
tax benefit, i.e., will not reduce the donor’s 
income tax liability for the year.

2. A QCD is not available for a contribu-
tion to a donor advised fund.18

3. Since a QCD reduces the net reportable 
amount of income, it reduces the taxpayer’s 
adjusted gross income which may reduce the 
taxpayer’s Medicare premium and the taxable 
portion of social security.

4. No matter when the check is mailed, 
mail the QCD check and covering letter via 
certified mail, return receipt requested. If it’s 
a substantial QCD, follow up with the chari-
ty to make sure that the QCD was received by 
the charity. It is believed that a check written 
out by the IRA donor must be deposited by 
the charity by year-end to qualify as a QCD.
Alan E. Weiner, CPA, JD, LL.M. was the 
founding tax partner of Holtz Rubenstein 
Reminick (1975) which was merged into 
an international CPA firm in 2013. He is 
active on the tax committees of the Bar 
Association of Nassau County and the New 
York State Society of CPAs, for which he 
served as the 1999-2000 President and also 
as a Chairman of its Tax Division Executive 
Committee. He is a past chairman of the 
Partnership/LLC Tax Committee of the 
NYSSCPA.

1. Tax Cuts and Jobs Act of 2017-Public Law 115–97—
Dec. 22, 2017. https://www.congress.gov/115/plaws/
publ97/PLAW-115publ97.pdf
2. Internal Revenue Code § 408(d) (8) (A).
3 Richard Eisenberg, Charitable Giving Took A Hit Due 
To Tax Reform, Forbes, June 18, 2019, available at https://
bit.ly/2OujbRR.
4. State taxes are not considered in this article.
5. IRC § 408 (d) (8) (B) (ii).
6. https://apps.irs.gov/app/eos/.
7. https://www.guidestar.org/.
8. https://www.charitynavigator.org/.
9. IRC § 170 (F) (8).
10. Ibid.
11. IRC § 408 (d) (8) (C).
12. Notice 2017-73, Request for Comments on 
Application of Excise Taxes With Respect to Donor 
Advised Funds in Certain Situations, available at https://
bit.ly/2XwImas; Getty Trust, Comments on Application 
of Excise Taxes with Respect to Donor-Advised Funds 
(Notice 2017-73), available at https://bit.ly/2Xz2CYV; 
Jewish Federations of North America Seeks Guidance on 
Effect of PPA Provisions on DAFs, available at https://bit.
ly/2O74Z20.
Robin Krause, John Sare and Justin Zaremby, Keeping 
it Together: Foundations, DAFs, and the Problem of 
Bifurcated Payments, (Dec. 31, 2015), available at https://
bit.ly/2qmsz24. 
13. PLR 9021066, available at https://bit.ly/35eKOFc. “In 
a March 1, 1990, private letter ruling involving a corpo-
rate foundation (PLR 9021066), the IRS states that such 
“bifurcation” would constitute self-dealing, as would “any 
funding approach whereby [the corporate foundation’s] 
funds were used to permit [the corporations’] executives 
to attend.” Again, the ruling applies only to the taxpayer 
that requested it but provides evidence of the IRS’ general 
attitude.” Available at https://bit.ly/37gWKrQ.
14. https://www.irs.gov/pub/irs-pdf/f1099r.pdf
15. https://www.irs.gov/pub/irs-dft/f1040--dft.pdf
16. https://www.irs.gov/pub/irs-dft/f1040s--dft.pdf
17. Internal Revenue Code § 408(d) (8) (A).
18. Kim T. Mollberg New Life for IRA Qualified 
Charitable Distributions, Journal of Accountancy (Oct. 1, 
2018), available at https://bit.ly/3336Yc3.

Alan E. Weiner
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Nassau Lawyer, the official publication of 
the Nassau Bar Association; received by 6,500 

members representing the county’s foremost is 
published monthly by Long Island Business News, 

with the exception of a combined July/August 
issue. The April and October issues have an 

increased circulation of 10,000 each issue, sent to 
all licensed attorneys practicing in Nassau County.

Call 631.737.1700 to place 
your ad in the next edition.

THe JOUrnAL Of THe nASSAU COUnTY BAr ASSOCIATIOn

July/August 2019 
 www.nassaubar.org 

Vol. 68, No. 11
Follow us on Facebook

CONFIDENTIAL HELP IS AVAILABLE TO LAWYERS AND JUDGESalcohol or drug use, depression or other mental health problemsCall Lawyer Assistance Program(888)408-6222

NCBA COMMITTEE MEETING CALENDARPage 22

SAVE thE DAtES
BBQ AT THE BARThursday, September 5, 2019 5:30 p.m. at Domus

See Insert and pg. 6

JUDICIARY NIGHT Thursday, October 17, 20195:30 p.m. at Domus
See pg. 6

OPEN HOUSE
Thursday, October 24, 2019 3:00 p.m.-7:00 p.m. at DomusVolunteer lawyers neededto give consultations.Contact Gale Berg at (516) 747-4070 or gberg@nassaubar.org. 

WhAt’S INSIDE
Education/Constitutional LawAcademic Freedom: Who And WhatDoes It Protect? 

Page 3Designated Duty: A University’s Obligation to Students with Mental Health Issues 
Page 5Reasonable Expectation? “Chalking” Tires May Violate the Fourth Amendment 

Page 6Suspension of Students withDisabilities for Sexualized Utterances and Behaviors 
Page 7Municipal Fees and the Eighth Amendment’s ExcessiveFines Clause 

Page 8Proposed Due Process Protectionsfor Students Accused ofSexual Misconduct Page 9The Intimate Association Betweenthe First and FourteenthAmendments  
Page 10The Second Department’s Positionon CPLR 5015(a)(3) Page 12PLAY REVIEW

A Mockingbird Lands atthe Shubert Theatre Page 16

OF NOtE
NCBA Member Benefit - I.D. Card PhotoObtain your photo for Secure Pass Court ID cards at NCBA Tech Center Only For New ApplicantsCost $10 • August 6, 7, & 8 & September 3, 4 & 5, 2019

9 a.m. - 4 p.m.

UPCOMING PUBLICATIONS COMMITTEE MEETINGS AT THE BAR ASSOCIATION
Thursday, September 5, 2019 12:45 p.m. Thursday, October 3, 2019 12:45 p.m.

An ExclusiveMember Experience 

RENEW YOUR MEMBERSHIP TODAY!The 2019-20 membership year is here. Renew your NCBA membership today to continue 

to enjoy exclusive benefits and networking opportunities. You don’t want to miss out.
This is the final chance to be included in the NCBA Membership Directory. Renew your membership 

and indicate your committee choices today! The full committee description list is located on page 25.

Indicate your choices on your membership renewal form when you renew online
at www.nassaubar.org. For further information, contact Stephanie Pagano in our

Membership Department at (516) 747-4070 or spagano@nassaubar.org.

By Ann BurkowskyBeing a member of the Nassau Coun-ty Bar Association means you are part of the largest suburban bar association in the country, a thriving organization consisting of nearly 5,000 attorneys and legal profes-sionals who strive to successfully build and grow their careers within the legal field. As members of the NCBA you have access to an array of unprecedented, exclusive mem-ber benefits that many bar associations do not offer.
In addition to networking opportunities and social events, the NCBA provides its members with the opportunity to meet top legal practitioners, judges, specialists and authorities; take a stand on important issues affecting our county and country; and obtain the tools to grow a successful practice. 

When asked about the benefit of being a member, NCBA President Richard D. Collins shared that, “Being a member of the NCBA is the easiest way for an attorney to become more involved shaping the future of the legal community. The NCBA offers an experience unlike any other bar association. Our members have face-to-face opportuni-ties to grow meaningful relationships, build their practices, and maintain professional success.” 

Free CLE: IncludesBridge-the-Gap WeekendContinuing Legal Education (CLE) is a mandatory requirement in New York for admitted lawyers. What many of our current and prospective members do not 

know is that the NCBA now offers FREE unlimited live academy and committee CLE, as well as 12 free credits of CD/DVD rental for those who are unable to attend an in-house CLE program.Under the leadership and tireless efforts of Jennifer Groh, Nassau Acade-my of Law Director, and Patti Anderson, Executive Assistant, the NCBA is able to provide its members with an array of engaging CLE programs and seminars that cater to every facet of the legal field.
See MEMBER EXPERIENCE, Page 4
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Follow us on Facebook

CONFIDENTIAL HELP IS AVAILABLE 

TO LAWYERS AND JUDGES

alcohol or drug use, depression or 

other mental health problems

Call Lawyer Assistance Program

(888)408-6222

NCBA COMMITTEE MEETING CALENDAR

Page 24

SAVE thE DAtES
NCBA AND NAL

INSTALLATION OF OFFICERS

Tuesday, June 4, 2019 

6:00 p.m. at Domus

See pg. 6

MEET WITH A LAWYER:

OPEN HOUSE

Thursday, June 13, 2019

See pg. 6

WE CARE GOLF

AND TENNIS CLASSIC

Monday, July 29, 2019

See pg. 18

2019 Installation of NCBA and NAL Officers and Directors

 

INSTALLATION of  

NCBA and NAL  

Officers and Directors 

 
Tuesday, June 4, 2019 

By Ann Burkowsky

 On Tuesday, June 4, 2019, at 

6:00 PM, the Nassau County Bar 

Association and the Nassau Acad-

emy of Law will hold the 2019 

Installation of NCBA and NAL 

Officers and Directors at Domus, 

the Home of the Association.

The NCBA is pleased to wel-

come the Hon. Norman St. George, 

Nassau County Administrative 

Judge, who will administer the 

oaths of office. This year’s ceremo-

ny will commence with the installa-

tion of the Nassau Academy of Law 

Officers, including Dean Jaime D. 

Ezratty, who will be installed by 

his uncle, Professor Owen M. Fiss, 

Sterling Professor Emeritus of Law 

at Yale Law School, followed by 

the newly elected NCBA Direc-

tors, succeeded by the installation 

of NCBA Officers, including Vice 

President Gregory S. Lisi, Treasur-

er Rosalia Baiamonte and Secretary 

Sanford Strenger. 

The ceremony will conclude 

with the installation of Presi-

dent-Elect Dorian R. Glover, and 

lastly, Richard D. Collins, who will 

be sworn in as the 117th Presi-

dent of the Nassau County Bar 

Association by the Hon. Robert 

A. McDonald, New York State 

Supreme Court Justice. 

Following the evening’s pro-

gram, all attendees will be invit-

ed to a reception with beverages 

and light fare. There will be no 

charge for this event; however, res-

ervations are required. RSVP to 

Jody Ratner by May 30, 2019 at 

(516)747-4070 ext. 226.

Foreclosure Does Not Discriminate

By Gale D. Berg

“Access to Justice” appears to be the theme 

over the last few years. The Office of Court 

Administration states on its website that their 

mission is “to ensure access to justice in civil, 

criminal, and family matters for New Yorkers 

of all backgrounds, incomes, and special needs, 

by using every resource, including pro bono 

programs, self-help services, and technological 

tools, and by securing stable and adequate 

non-profit and government funding for civil 

and criminal legal services programs.”

As attorneys, we have been asked in numer-

ous ways to provide pro bono help to those 

individuals who are unable to afford an attor-

ney. Unfortunately, today those individuals 

are not who you expect; nor are they in the 

situation because they were poor planners. 

They are your parents, siblings, friends, neigh-

bors and co-workers. Sometimes they are even 

YOU. We all are living longer, working longer, 

and have had economic losses and emergency 

situations dropped upon us through sickness, 

job loss, educational loans, or life in general. 

Th e Nassau Bar Foundation, the charitable 

arm of the Nassau County Bar Association, 

has been helping Nassau residents for ten years 

through its Mortgage Foreclosure Project. 

When this Project commenced, it was never 

expected to still be needed today. However, 

with Superstorm Sandy, new legislation, and 

other events, this project is needed now more 

than ever.
As many of our members are aware, in 2007, 

in response to the mortgage foreclosure crisis, a 

Mortgage Foreclosure Task Force was appoint-

ed. Th e task force evolved into individual legal 

consultation clinics, which have taken place on 

a monthly basis since May of 2009. In addition, 

New York State promulgated legislation requir-

ing settlement conferences for all owner-occu-

pied residences. Attorneys and paralegals were 

employed by the Nassau Bar Foundation to co-

ordinate, educate and recruit volunteer attor-

neys to counsel at clinics and appear at settle-

ment conferences in Supreme Court.

For most of those years, this Project has 

been primarily funded with grants from the 

New York State Attorney General Homeowner 

See FORECLOSURE, Page 24

Attorney Michael Aronowsky, Esq. consulting with a resident regarding foreclosure. 
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OF NOtE
NCBA Member Benefit - I.D. Card Photo

Obtain your photo for Secure Pass 

Court ID cards at NCBA Tech Center 

Only For New Applicants

Cost $10 • June 4, 5 and 6, 2019

9 a.m. - 4 p.m.

UPCOMING PUBLICATIONS 

COMMITTEE MEETINGS

Thursday, June 6, 2019 12:45 p.m. 

Thursday, August 1, 2019 12:45 p.m.

WhAt’S INSIDE
Matrimonial/Family/Adoption Law

Surviving Surrogate’s Court:

A Marital Hazard Page 3

Resurrecting the Manheim

Declaration 
Page 5

Cohabitation and the Termination

of Spousal Support: Tread Carefully  

 
Page 6

“Double-Dipping” Considerations in 

New York Divorce Page 7

A Step-by-Step Process for Preparing 

QDROs 
Page 8

Divorce, Death and the Dilemma

of Collecting Counsel Fees Page 9

Custody Determinations and Children 

Addicted to Online Gaming

and Social Media Page 10

Equitable Distribution and Burden

of Proof Issues 
Page 11

Legal Implications of

Religious Divorce Page 12

tHe JoUrnAL of tHe nAssAU CoUntY BAr AssoCIAtIon

October 2019                                                                                www.nassaubar.org                                                                       Vol. 69, No. 2

Follow us on Facebook

CONFIDENTIAL HELP IS AVAILABLE 
TO LAWYERS AND JUDGES

alcohol or drug use, depression or 
other mental health problems

Call Lawyer Assistance Program

(888)408-6222

NCBA COMMITTEE MEETING CALENDAR
Page 16

SAVE thE DAtES
WE CARE LAS VEGAS NIGHT
Saturday, October 5, 2019 
5:30 p.m. at Domus

JUDICIARY NIGHT 
Thursday, October 17, 2019
5:30 p.m. at Domus
See insert and pg. 6

OPEN HOUSE
Thursday, October 24, 2019 
3:00 p.m.—7:00 p.m. at Domus
Volunteer lawyers needed to give
consultations.
Contact Gale Berg at (516) 747-4070
or gberg@nassaubar.org. 

WhAt’S INSIDE
General Law
The End of an Era: The Abolition of  
Religious Exemptions to Immunization 
Requirements Page 3

New York Reforms Discovery in 
Criminal Prosecutions Page 5

Employer Beware:
New Requirements for Preventing 
Sexual Harassment  Page 6

A Window Opens:
The Child Victims Act Page 7

“Sonny…Just Like in Money” and the 
Making of  “Broadway Joe” Page 8

Mandatory Mediation Debuts
at the Mat Center This Fall Page 9

Presumptive ADR in Torts and Medical 
Malpractice Cases Page 10

OF NOtE
NCBA Member Benefit - I.D. Card Photo
Obtain your photo for Secure Pass Court 
ID cards at NCBA Tech Center 

Only For New Applicants
Cost $10 • November 5, 6, and 7

9:00 a.m.—4:00 p.m.

UPCOMING PUBLICATIONS 
COMMITTEE MEETINGS
Thursday, November 7, 2019 at 12:45 p.m.

Thursday, December 5, 2019 at 12:45 p.m.

REASONS TO JOIN

THE NCBA
There’s no question that the NCBA 

offers one of the most exclusive mem-
ber experiences in New York, but 
what sets it apart from other bar asso-

ciations? 
In addition to the many valuable benefits 

of membership, the NCBA offers something 
special — the chance to be a part of a welcom-
ing and supportive community of nearly 5,000 
legal professionals who share a passion for not 
only the law, but for helping others in the com-
munity.

Within the beautifully architected walls of 
historical Domus, the home of the NCBA, a 
diverse group of attorneys, judges, and legal 
professionals of all ages and backgrounds 
come together to connect, learn from one 
another, and grow.

Here are just 10 of the many reasons why 
you will find value in being a member of the 
NCBA:

FREE CLE 
1) Obtaining your CLE credits is easi-

er than ever now that the NCBA offers over 
100 FREE live Academy CLE programs each 
Bar year. 

2) Members also receive 12 FREE CLE 
credits on CD or DVD, 16 FREE credits during 
Bridge the Gap Weekend, and Committee 
CLE, when offered. All included in your dues 
payment!

Showcase Your Expertise
to the Legal Community

3) A subscription to the Nassau Lawyer, 
the NCBA’s monthly publication, is included 
with membership and is distributed to near-
ly 5,000 members, (along with all OCA regis-
tered attorneys during the months of April and 
October). Looking to showcase your exper-
tise? Members are encouraged to write articles 
to be published in the Nassau Lawyer that offer 
valuable insight into their area of practice, or 
speak at one of our many Academy and Com-
mittee seminars.

Colleagues for Life
4) NCBA members cultivate close relation-

ships and referrals through our multiple net-
working events and participation in our over 50 
substantive committees that provide the oppor-
tunity to socialize and meet face-to-face with 
leaders in the legal field and other attorneys who 
practice in your area of law. Attend our upcom-
ing Judiciary Night to connect with new col-
leagues and meet local judicial officers.

Give Back to Your Community
5) Our community needs your help. Mem-

bers can volunteer at an NCBA Mortgage 
Foreclosure Clinic or Open House Clinic to 

See TOP 10, Page 13
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We Care

We Acknowledge, with Thanks, 
Contributions to the WE CARE Fund

DONOR IN HONOR OF
Alan Rutman WE CARE
Rebecca Sassouni Jen Groh

DONOR IN MEMORY OF
Alan B. Hodish Michael L. Finkelman, brother of Jody Ratner
Michael G. Lo Russo His son, Michael, four years in heaven
Chris and Monica McGrath Mary Vlachos, mother of Pauline Papain and
  mother-in-law of Nick Papain
Hon. Denise Sher Bernard Mirotznik, father of Michael Mirotznik
Hon. Peter B. Skelos Lee Sommer, mother of Mitchel Sommer

IN MEMORY OF HON. ROBERT A. BRUNO
Hon. Ruth C. Balkin

Hon. Angelo A. Delligatti
Joanne and Frank Gulotta, Jr.
Adrienne and Roger Hausch

Hon. John G. Marks
Chris and Monica McGrath

Hon. Denise Sher
Hon. Peter B. Skelos

Hon. Ira B. Warshawsky

IN MEMORY OF JOSEPH J. LAFACE
Columbian Lawyers’ Association of Nassau County, Inc.

Joanne and Frank Gulotta, Jr.
Hon. John G. Marks
Hon. Denise Sher

IN MEMORY OF ROBERT G. SALE
Patrick J. McCormack

Hon. Ira B. Warshawsky

STEVEN J. EISMAN MEMORIAL BUILDING FUND
Martha Krisel

IN MEMORY OF HELEN SKELOS, SISTER-IN-LAW 
OF HON. PETER B. SKELOS

Hon. Leonard B. Austin
Joanne and Frank Gulotta, Jr.

Lorraine M. Korth
Chris and Monica McGrath

Checks made payable to  
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:  
NCBA Attn: WE CARE   

15th & West Streets Mineola, NY 11501

we care presents

thursday, March 26, 2020 at 5:30pm

dressed to a tea: 
There's magic in the air

save the date!

32nd Annual Children's Festival 

hosted by the WE CARE Fund of the 

Nassau Bar Foundation

WEDNESDAY, FEBRUARY 19, 2020

AT THE NASSAU COUNTY BAR ASSOCIATION

This spectacular event treats deserving children to a fun-filled afternoon,

including hot dogs, ice cream, DJ, clowns, games, gifts, and other

entertainment—all made possible by your generous contribution.

Please open your heart for WE CARE

Platinum Heart   $350

Gold Heart   $200

Silver Heart  $100

Caring Heart  $50
(suggested minimum donation)

............................................................................................................................................................

WE CARE HEARTS

Make check payable to: Nassau Bar Foundation—WE CARE

Mail to:
Nassau County Bar Association

WE CARE HEARTS
15th & West Streets, Mineola, NY 11501

To pay with a credit card, contact Bridget Ryan at (516) 747-4070 ext. 1226
or bryan@nassaubar.org.

WE CARE wishes to thank
Hon. Andrea Phoenix, Chair • Esquire Fine Dining

Music provided by Tim Aldridge • Bridget Ryan, WE CARE Coordinator

Special thanks to the following volunteers:

Brett Bennett
Chuck Bennett
Lexi Bennett

Hon. Stacy Bennett
Mackenzie Cates
Madison Cates

Richard D. Collins
Hon. Eileen Daly-Sapraicone

Susan Deith
Matthew Flores
Joseph Gentile

The Gherardi Family
Alex Goodstein
Alyce Goodstein

Hon. Jeffrey Goodstein
Max Goodstein
Charlie Healy
Daniel Healy

Heather Healy
Joran Karafiol
Kim Karafiol

Paige Karafiol

Amy Luis
Melanie Luis

Christopher McGrath
Barbara Mitchell
Patricia Pangallo
Isabella Petrucci

Lisa Petrucci
Victoria Phoenix
Candice Ratner
Michael Ratner
Doreen Reali

John Reali
Rita Ryan

Mitchell Shapiro
Hon. Denise Sher
Hon. Peter Skelos

Sandra Stines
Sophia Stines
Frank Tiscione

Dede Unger
Kim Velsor
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Nassau County who are in need, or who 
might otherwise be spending the holiday 
alone. The luncheon provides a profession-
ally prepared Thanksgiving meal, cooked 
gratis by NCBA caterer, Esquire Fine Din-
ing, with all the trimmings, entertainment, 
and other treats, all at no cost to the guests. 
Many of the seniors return annually, say-
ing that they look forward to the luncheon 
all year. 

The seniors of Nassau County are not 
the only population that WE CARE strives 
to serve. There is also the annual Chil-

dren’s Festival, which provides a day of fun 
and games, gifts, food, and much more for 
hundreds of deserving children in Nassau 
County. Much like the Thanksgiving lun-
cheon, the Children’s Festival is held in 
February at no cost to those in attendance. 
Each summer, WE CARE also sponsors 
projects with Rebuilding Together Long 
Island, a program that repairs and rehabili-
tates homes of poor, elderly, and/or disabled 
homeowners. Members are also encouraged 
to volunteer their time to help rebuild the 
home hands-on. On average, 15-20 mem-
bers from NCBA/WE CARE volunteer to 
put in the work needed to help the Rebuild-
ing Together team on each project.

In addition to numerous grants and the 

multitude of fundraising events that WE 
CARE holds throughout the year, the Fund 
also grants scholarships to high school and 
law school students. These scholarships are 
granted to high school seniors and law stu-
dents in their first, second, or third years 
who embody the core values of WE CARE; 
an enthusiasm for helping others, and the 
passion and dedication needed to make a 
positive change in their local communities. 
It is through these contributions that WE 
CARE encourages the next generation of 
leaders and legal professionals to act with 
kindness and generosity, and to lend a hand 
to their neighbors. Mister Rogers once said, 
“We live in a world in which we need to 
share responsibility. It’s easy to say ‘It’s not 

my child, not my community, not my world, 
not my problem’. Then there are those who 
see the need and respond. I consider those 
people my heroes.” The members of WE 
CARE see the need, and respond. They 
share the responsibility, put in the extra 
work, and help, in any way they can. 

If you’re looking to stay up to date with 
WE CARE throughout the year, follow 
“Nassau Bar Foundation, Inc.” on Facebook.

If you’re interested in giving to the WE 
CARE Fund, visit nassaubar.org/donate-
now, or shop with Amazon Smile. Visit 
smile.amazon.com and choose Nassau Bar 
Foundation as your charity of choice; Ama-
zon will donate 0.5% of your eligible pur-
chases back to WE CARE!

GIVES BACK ...  
Continued From Page 1

WE CARE Thanksgiving Luncheon
November 28, 2019

PHOTOS BY HECTOR HERRERA

Members of WE CARE see the need, and respond. They share the responsibility, 
put in the extra work, and help, in any way they can. 
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LGBTQ
Monday, December 9
8:15 a.m.
Joseph G. Milizio/Barrie E. Bazarsky

DEFENDANT’S PERSONAL INJURY
Monday, December 9
6:00 p.m.
Matthew A. Lampert

PLAINTIFF’S PERSONAL INJURY
Tuesday, December 10
12:30 p.m.
Ira S. Slavit

BUSINESS LAW, TAX AND ACCOUNTING
Wednesday, December 11
8:30 a.m.
Jennifer L. Koo/Scott L. Kestenbaum

MEDICAL-LEGAL
Wednesday, December 11
12:30 p.m.
Mary Anne Walling/Susan W. Darlington

VETERAN’S AND MILITARY LAW
Wednesday, December 11
12:30 p.m.
Gary Port

MATRIMONIAL LAW
Wednesday, December 11
5:30 p.m.
Samuel J. Ferrara

CIVIL RIGHTS
Thursday, December 12
12:30 p.m.
Robert L. Schonfeld 

LABOR & EMPLOYMENT
Thursday, December 12
12:30 p.m.
Paul F. Millus

CONSTRUCTION LAW
Monday, December 16
12:30 p.m.
Michael D. Ganz

ALTERNATIVE DISPUTE RESOLUTION
Tuesday, December 17
5:30 p.m.
Marilyn K. Genoa/Jess Bunshaft

ANIMAL LAW
Tuesday, December 17
6:00 p.m.
Matthew A. Miller/Krisit L. DiPaolo

WOMEN IN THE LAW
Wednesday, December 18
12:30 p.m.
Jennifer L. Koo/Christie R. Jacobson                                                           

REAL PROPERTY LAW
Wednesday, December 18
12:30 p.m 
Mark S. Borten/Bonnie Link/Anthony W. 
Russo

ASSOCIATION MEMBERSHIP
Wednesday, December 18
12:45 p.m.
Michael DiFalco

DIVERSITY & INCLUSION 
Thursday, December 19
6:00 p.m.
Hon. Maxine S. Broderick

DISTRICT COURT
Friday, December 20
12:30 p.m.
Roberta D. Scoll/S. Robert Kroll

PUBLICATIONS
Thursday, January 2, 2020
12:45 p.m.
Christopher J. DelliCarpini/Andrea M. 
DiGregorio

ETHICS
Monday, January 6
6:00 p.m.
Matthew K. Flanagan

GENERAL, SOLO AND SMALL LAW 
PRACTICE MANAGEMENT
Wednesday, January 8
12:30 p.m.
Scott J. Limmer

MATRIMONIAL LAW
Wednesday, January 8
5:30 p.m.
Samuel J. Ferrara

HOSPITAL & HEALTH LAW
Thursday, January 9
8:30 a.m.
Leonard M. Rosenberg

COMMUNITY RELATIONS & PUBLIC 
EDUCATION

Thursday, January 9
12:45 p.m.
Joshua D. Brookstein

CRIMINAL COURT LAW & PROCEDURE
Monday, January 13
12:30 p.m.
Dennis P. O’Brien

PLAINTIFF’S PERSONAL INJURY
Tuesday, January 14
12:30 p.m.
Ira S. Slavit

LABOR & EMPLOYMENT
Tuesday, January 14
12:30 p.m.
Paul F. Millus

NEW LAWYERS
Tuesday, January 14
12:30 p.m.
Glenn R. Jersey, III/Steven V. Dalton

COMMERCIAL LITIGATION 
Wednesday, January 15
12:30 p.m.
Matthew F. Didora

BUSINESS LAW, TAX AND ACCOUNTING
Wednesday, January 15
12:30 p.m.
Jennifer L. Koo/Scott L. Kestenbaum

ASSOCIATION MEMBERSHIP
Wednesday, January 15
12:45 p.m.
Michael DiFalco

CIVIL RIGHTS
Thursday, January 16
12:30 p.m.
Robert L. Schonfeld 

DISTRICT COURT
Friday, January 17
12:30 p.m.
Roberta D. Scoll/S. Robert Kroll

NCBA Committee 
Meeting Calendar 

Dec. 9, 2019—Jan. 17, 2020
Questions? Contact Stephanie Pagano at 

(516) 747-4070 or spagano@nassaubar.org.

Please Note: Committee Meetings are for 

NCBA Members only.

Dates and times are subject to change. 

Check www.nassaubar.org for 

updated information.

E-Filing Expands in the First and Second Departments
Starting January 1, 2020, the Appellate 

Division, First Department will expand man-
datory e-filing requirements. Counsel need 
to determine now which appellate matters 
will require e-filing, and which matters are 
still to be filed the old-fashioned way.

E-filing will be mandatory in all cases 
that were e-filed (whether mandatory or 
consensual) in the Supreme Court for Bronx 
and New York Counties. E-filing will also 
be mandatory in contested matrimonial 
cases. This expansion will apply to cases in 
which notices of appeal are dated on or after 
January 1. 

It will also apply to cases in which notices 
of appeal are dated before January 1 and the 

appeal will be perfected on or after March 1; 
for these cases, the time to enter initial infor-
mation for e-filing as required by 22 NYCRR 
§ 1245.3(a) will be measured from January 
1. Appeals that have already been perfected 
are exempt from these mandatory e-filing 
requirements. 

Technical guidelines for formatting briefs, 
as well as answers to frequently asked ques-
tions, can be found at the First Department’s 
e-filing page, which is linked at http://www.
courts.state.ny.us/courts/ad1/.

The Second Department last expanded 
its own e-filing requirements in July 2019. 
Appeals now must be e-filed in all mat-
ters originating and e-filed in Supreme and 

Surrogate’s Courts in Queens County. This 
expansion applies where the notice of appeal 
is dated on or after July 1, or where the notice 
of appeal is dated before July 1 and the appeal 
is perfected on or after August 15.

This expanded upon e-filing require-
ments in appeals from all matters originating 
and e-filed in the Supreme and Surrogate’s 
Courts of Westchester and Suffolk Counties, 
as well as those from Orange, Dutchess, 
Putnam and Rockland Counties. 

Cases from Nassau and Kings Counties 
will soon be required to follow suit, although 
the Second Department has not yet designat-
ed the starting date. The Second Department 
also permits voluntary, consensual e-filing 

in all matters originating and electronically 
filed in the Supreme and Surrogate’s Courts 
in Richmond County. 

Technical reruirements, including 
requirements for hard-copy submissions still 
required with e-filing, are available from the 
Second Department’s website at http://www.
nycourts.gov/courts/ad2/efiling/.

Across the Appellate Division, e-filing 
encompasses every “document,” defined in 
22 NYCRR § 1245.1(d) as “a brief, motion, 
application, record, appendix, or any other 
paper relating to a cause or matter,” except 
for correspondence, but including letter 
motions.
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in Brief

CommiTTee reporTs

Marc L. Hamroff, managing partner of 
Moritt Hock & Hamroff LLP, announced 
the formation of the firm’s Secured Lending, 
Equipment & Transportation Finance prac-
tice area, a new resource for companies 
in the secured lending and equipment 
finance industries. The firm has also cre-
ated a blog featuring posts that provide 
timely insights on many legal issues facing 
these industries. Recent topics have includ-
ed the Small Business Reorganization Act 
of 2019, an overview of the variety of loan 
guarantees, the realities of accession prior-
ity, electronic signatures, and documenta-
tion changes for the information age. Mr. 
Hamroff is also pleased to announce that 
the Maurice A. Deane School of Law at 
Hofstra University has named first year law 
student Brian Primm as the recipient of the 
2019-2020 Moritt Hock & Hamroff Business 
Law Honors Fellowship. The Fellowship is 
awarded to an incoming law student who 
has demonstrated outstanding academic 
achievements and an interest in pursuing a 
career in business law. 

Karen Tenenbaum, tax attorney at 
Tenenbaum Law, P.C., and Marisa Friedrich 
hosted a breakfast seminar discussing resi-
dency tax issues. Ms. Tenenbaum and Ms. 
Friedrich, together with Hana Boruchov 
and Leo Gabovich will be presenting mul-
tiple seminars at this year’s NCCPAP, Long 
Island Tax Symposium. Ms. Tenenbaum and 
Mr. Gabovich also spoke at Baruch College on 

“NYS Residency Tax Issues” while Ms. 
Boruchov and Mr. Gabovich spoke at 
this year’s NYSSCPA, Nassau all-day 
conference. Ms. Tenenbaum will be 
the moderator at the NYSSCPA- NY, 
Multistate & Local Taxation meeting. 

Ronald Fatoullah of Ronald 
Fatoullah & Associates participated 
in a legal panel of elder care attor-
neys for the New York City Chapter 
of Orion Resource Group which 
discussed different scenarios and 
the advantages of both revocable and irrevoca-
ble trusts in long-term care planning and asset 
preservation. The firm also sponsored the fall 
Alzheimer’s Association Long Island Chapter 
Caregivers Conference. 

Richard N. Tannenbaum of the Law 
Offices of Richard N. Tannenbaum, P.C. has 
been named to the 2019 New York Metro 
Super Lawyers list for the eighth consecutive 
year in the practice area of matrimonial and 
family law.

Frier Levitt LLC is proud to announce 
that Joel M. Greenberg, a partner in its 
Uniondale office, has been selected to 
receive the 2019 Leadership in Law Award 
by the Long Island Business News.

Russell I. Marnell, of the Law Offices 
of Russell I. Marnell, P.C., has announced 

that the firm has relocated to 
Melville from East Meadow. The 
new office will be located at One 
Huntington Quadrangle, Suite 
1N10 in Melville. The firm, now 
known as the Marnell Law Group, 
P.C., will continue to service its 
family law clients from all over 
the New York metropolitan area 
and will meet clients in Nassau 
County and New York City by 
appointment.

The Honorable Stephen L. Ukeiley, 
Suffolk County Acting County Court and 
District Court Judge, recently published the 
newest edition of his book, The Bench Guide 
to Landlord & Tenant Disputes in New York 
(4th Edition)©. This edition is a complete 
reprint of the prior version and includes, 
but is not limited to, analysis of the recent-
ly enacted Housing Stability and Tenant 
Protection Act of 2019.

Pegalis Law Group, LLC is proud to 
announce Annamarie Bondi-Stoddard, the 
managing partner of the firm, and one of very 
few women to hold that role on Long Island, 
was the only woman who received a Lifetime 
Achievement Award at the Leadership in Law 
Awards.

Eugene R. Barnosky of Lamb & 
Barnosky, LLP is proud to announce that 
the firm has been named to the U.S. News & 

World Report and Best Lawyers® 2020 “Best 
Law Firms” List as a Metropolitan Tier 1–
Long Island for Education Law and Labor 
Law-Management. Sharon N. Berlin will 
present on a panel on the topic “The ‘Ayes’ 
Have It: Legislative Update #1/An Overview 
of New Laws with a Focus on Employment 
Issues” and Mara N. Harvey will present 
on a panel on the topic “Seeing if there is a 
Better Way: A Look into Student Discipline 
as We Head into 2020.”

PLEASE EMAIL YOUR SUBMISSIONS TO nas-
saulawyer@nassaubar.org with subject line: 
IN BRIEF

The In Brief column is compiled by Marian 
C. Rice, a partner at the Garden City law firm 
L’Abbate Balkan Colavita & Contini, LLP where 
she chairs the Attorney Professional Liability 
Practice Group. In addition to representing 
attorneys for 35 years, Ms. Rice is a Past 
President of NCBA.

The Nassau Lawyer welcomes sub-
missions to the IN BRIEF column 
announcing news, events and recent 
accomplishments of its current mem-
bers. Due to space limitations, sub-
missions may be edited for length and 
content. 

PLEASE NOTE: All submissions to the 
IN BRIEF column must be made as 
WORD DOCUMENTS.  

Marian C. Rice

Mental Health Law 
Committee
Meeting Date: 10/28/19

Chair: David Carl

An ethics CLE lecture was given by Dina 
Vespia and Hayley Dryer entitled “Practical 
and Legal Considerations of Student Mental 
Health and Campus Safety,” which was based 
on their joint article published in the July/
August 2019 edition of the Nassau Lawyer. 
The presentation focused on institutional 
duties to protect students from harm by other 
students and self-harm, as well as the duty to 
protect the overall community from harm by 
a student with mental illness.

Construction Law 
Committee
Meeting Date: 10/29/19
Chair: Michael Ganz

A CLE presentation was 
given by Nautilus Consulting 
LLC entitled, “Subcontractor 
Default Insurance.” The lecture 
addressed the need for such 
insurance, which protects con-
tractors from the default by their 
subcontractors, and described 
how such policies work, which 
companies provide them, the 
cost involved, legal issues and procedures, 
and how reimbursement occurs as a result of 
subcontractor default. 

Plaintiff’s 
Personal Injury
Meeting Date: 11/12/19
Chair: Ira Slavit

Nassau County Supreme 
Court Justice R. Bruce Cozzens, 
Jr. delivered a lecture regarding 
Expedited Jury Trials (EJT) in 
Nassau County Supreme Court, 
discussing various topics, includ-
ing program rules and the bene-
fits of the expedited procedure.  

The next meeting is scheduled 
for December 10, 2019, and usu-

ally meets for lunch on the second Tuesday 
of each month. The guest speaker at the 
upcoming meeting will be Danielle Visvader, 

who will be speaking about guardianships 
and their interplay with plaintiff ’s personal 
injury litigation.

Michael J. Langer

Take business news everywhere you go...

libn.com

For Information on 

LAWYERS’ 

AA MEETINGS
Call 

(516)512-2618
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As a result of the holding in Kaestner, a 
state is not authorized to tax a trust’s income 
where the state’s only contact with the trust 
is the residence of a trust beneficiary who 
received no income from the trust and had 
no right to demand income from the trust. 
As noted above, prior to this decision, some 
states defined a Resident Trust as one in 
which at least one beneficiary lived in the 
state. It is now apparent that this criterion 
alone does not constitute sufficient “min-
imum contact” with a state for its income 
to be taxed while satisfying the due process 
requirements.

The First Supreme Court Decision, 
But Likely Not the Last

Although this decision by the Supreme 
Court is an important one, there have also been 
determinations by various state and federal 
courts on this issue, which have focused both 
on the Due Process Clause, as well as the Com-
merce Clause. These rulings may cause more 
trustees to commence suits against taxing states 
in the event the trustee’s contacts are minimal. 

The earliest New York Court of Appeals 
case ruling on the Due Process Clause issue 
occurred in 1964 in Mercantile-Safe Deposit & 
Trust Company v. Murphy.6 In that case, the 
state was attempting to tax the accumulated 
income of an inter vivos trust after the Grant-
or’s passing. Although the beneficiary of the 
trust was a New York resident, the trust had no 
New York trustee, no New York assets, and no 
New York source income. The court held that 
the state was acting beyond its jurisdiction and 
therefore, such an imposition of tax would con-
flict with and violate the Due Process Clause.

Years later, the Appellate Division of the 
Supreme Court of New York elaborated on the 
ruling in Mercantile-Safe Deposit & Trust Com-
pany with its holding in Taylor v. State Tax Com-
mission,7 regarding how the Due Process Clause 
may be violated in the context of a state’s taxa-
tion of trusts. In that case, the trust was a resi-
dent trust, as the Grantor was domiciled in the 
state of New York. However, the main asset of 
the trust was real property located in Florida 
and therefore, New York’s connection with the 
trust was minimal. Ultimately, the court found 

that the Grantor’s domicile alone was not a suf-
ficient nexus with the state and imposing a tax 
would violate the Due Process Clause. 

While New York cases have focused predom-
inantly on the Due Process Clause, other states 
have made similar findings utilizing an analy-
sis of the Commerce Clause. In McNeil v. Com-
monwealth,8 for example, a Pennsylvania court 
held that the state was prohibited from taxing 
the income of a trust that, although created by a 
Pennsylvania resident, there were no Pennsylva-
nia trustees, assets, or source income. Although 
this is a similar holding to the above-referenced 
cases, the court used a different approach, by 
reviewing the constitutionality under the Com-
merce Clause. 

When considering whether a trust will be 
subject to state income taxation, it is imper-
ative for practitioners to first identify which 
states’ tax statutes will apply. This is especially 
important in situations where there are trustees 
and/or beneficiaries residing in different states. 
Estate planners in New York must advise their 
clients as to any income tax consequences they 
could face. Additionally, during the term of the 
trust, trustees must be advised as to of whether 
their investment methods, or a change in domi-
cile, could result in an unintended state income 
tax implication. Overall, because of the narrow 
scope of the holding in Kaestner, the Supreme 
Court opened the door to opine on other issues 
regarding state taxation of trusts, which could 
ultimately have an even broader impact nation-
wide. 

Neil D. Katz is the Managing Partner of Katz 
Chwat, P.C., located in Melville, handling firm 
matters involving tax controversies, busi-
ness planning and transactions, and estate 
planning. Neil can be contacted at 
Neil@katzchwat.com. 

Alyssa R. Danziger is an Associate at Katz 
Chwat, P.C., located in Melville, practicing 
predominantly in the areas of corporate law 
and trust and estate planning and adminis-
tration. Alyssa can be contacted at 
Alyssa@katzchwat.com. 

1. Tax Law § 618.
2. Tax Law § 631.
3. Tax Law §§ 605(b)(3)(B), –(C).
4. 588 U.S. ___, 139 S.Ct. 2213 (2019).
5. Id. at 2220.
6. 15 N.Y.2d 579 (1964).
7. 85 A.D.2d 821 (3d Dept. 1981).
8. 67 A.3d 185 (Pa. Commw. Ct. 2013). 
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Over 100 Members Attend 
NCBA Plaintiff’s Personal Injury 

CLE Presentation

On Wednesday,  October 23 at the Nassau County Bar Association, the Hon. Norman St. 
George, Administrative Judge of Nassau County, presented a CLE on the Chief Judge’s pre-
sumptive ADR initiative, torts, and medical malpractice focus. The presentation to the NCBA’s 
Plaintiff ’s Personal Injury Committee was well attended by more than 100 attorneys.

From left: Hon. Norman St. George, Administrative Judge of Nassau County; Marilyn 
Genoa, Co-Chair, NCBA Alternative Dispute Resolution Committee; Jess Bunshaft, 
Co-Chair, Alternative Dispute Resolution Committee; Ira Slavit, Chair, Plaintiff’s 
Personal Injury Committee; David Barry, Vice Chair, Plaintiff’s Personal Injury 
Committee; and Richard Collins, NCBA President.
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and his time records, the attorney claimed 
he was unaware of the bankruptcy filing, and 
that he had provided more than $70,000 of 
services in the foreclosure action.

Judge Craig held that the payments for 
representing the non-debtor did not require 
disclosure and were not subject to disgorge-
ment. However, the attorney had an inde-
pendent duty to disclose the post-petition 
fee arrangement and the payments received, 
even though he was not the debtor’s bank-
ruptcy attorney, since there are no exceptions 
to the rules due to “unawareness of the fil-
ing.” The court also noted that the attorney 
learned of the filing at some time prior to the 
Retainer Agreement in question, but did not 
file the necessary disclosures for more than 
three years, which were required regardless 
of the source of the payment.

The court held that the services were “in 
connection with a bankruptcy case” since they 
involved a primary asset of the estate and that 
the Retainer Agreement in question only cov-
ered services during the bankruptcy case.

In noting that the policy of the rules was 
to protect debtors and creditors against over-
reaching by attorneys, Judge Craig deter-
mined that since much of the work was per-
formed after the automatic stay had been 
lifted, those services should have been dis-
closed, even though they bore less of a direct 
relationship to the bankruptcy case; also, sig-
nificant work was performed over a three-
year period for a flat fee of $20,000. This por-
tion of the payments was not required to 
be disgorged. As to the other portion of the 
retainer of $50,000, which did involve repre-
senting both the debtor and the non-debtor 
in connection with the bankruptcy case, the 
court required disgorgement of one-half (or 
$25,000) to the non-debtor.

In re Feldman: Debtor-Lawyer 
Sanctioned for Abusive Filing

This was an interesting battle between a 
lawyer filing a Chapter 13 petition, and a for-
mer client suing him in state court for mal-
practice and defamation.8 The bankruptcy was 

filed shortly before the state court action was on 
for trial. The former client was, for all intents 
and purposes, the only material creditor in the 
bankruptcy, and he moved to dismiss the peti-
tion as a bad faith filing.

Judge Craig found that the schedules and 
Statement of Financial Affairs contained many 
material inaccuracies and omissions as to the 
debtor’s stated income as an attorney and as to 
his wife’s employment status, which contradict-
ed his testimony in court. The debtor claimed 
that these inaccuracies were either mistakes, or 
the fault of his bankruptcy attorney.

Based upon the totality of the circumstanc-
es, the court held that the schedules were filed 
with at least a reckless indifference to the obli-
gation to file accurate documents, and that they 
still contained misstatements or omissions even 
after amendments were made. In addition, the 
debtor being an attorney made the matter even 
more egregious, and the blame pointed as his 
own lawyer was rejected, the court noting that 
the debtor had his own duty to read the papers 
before filing and that the client is still account-
able for his attorney’s acts or omissions.

The court dismissed the petition as an abu-
sive filing with prejudice to future filings for 
one year. Finally, due to the court’s finding 
of the debtor’s failure to produce documents 
directed through discovery, a sanction for non-
compliance was awarded to the creditor for 
almost $16,000.00.

In a subsequent decision, the court denied 
both the debtor’s motion for reconsideration 
and the creditor’s additional requests for sanc-
tions.9

In re Kolnberger: RESPA and the 
Automatic Stay

A Chapter  13 debtor claimed that under 
the Real Estate Settlement Procedures Act 
(“RESPA”) that a mortgage servicer could not 
seek relief from the automatic stay to con-
tinue a foreclosure action if the debtor had 
submitted a non-bankruptcy loss mitigation 
request, and could not pursue that until the 
loss mitigation process concluded includ-
ing any appeals.10 She also claimed that an 
alleged post-petition RESPA violation was a 
defense to a motion for relief from the stay.

The lender’s response was that the claims 
under RESPA should be barred under the 
doctrines of res judicata, collateral estoppel, 

and the Rooker-Feldman doctrine, because 
the state court had already rejected them in 
connection with its denial of loan modifica-
tion requests prior to the entry of Judgment 
of Foreclosure and Sale.

Judge Trust first noted that the applicable 
regulation (“Regulation X”) imposed no duty 
on a servicer to provide a borrower with a 
specific loss mitigation option, but if a com-
plete loss mitigation application was received 
more than 37 days before a foreclosure sale, 
it must evaluate the borrower for all options 
and notify the borrower in writing if it is 
rejected; further, it cannot file a motion for a 
foreclosure judgment or order of sale, or con-
duct a sale, until the loss mitigation proce-
dures are completed.11 Here, since the lender 
had already obtained a Judgment of Foreclo-
sure & Sale prior to the modification request 
in question, the provisions of Regulation X 
were not applicable.

Judge Trust went to on hold that Reg-
ulation X did not prohibit a mortgage ser-
vicer from seeking relief from the automatic 
stay after a previously scheduled foreclosure 
sale had been stayed by a bankruptcy filing, 
and the debtor had submitted a post-petition 
loss mitigation request. He found that since 
an order lifting the automatic stay allows the 
parties to resume the non-bankruptcy pro-
cess and for the servicer to resume the fore-
closure action, it is not an act prohibited by 
the regulation in the same way that moving 
for a judgment of foreclosure, or conducting 
a sale would be. In addition, Congress did not 
expressly enumerate a motion to lift the stay 
as a prohibited act under RESPA.

The court also found no authority to sup-
port the theory that an alleged RESPA vio-
lation would be a valid basis to deny relief 

from the stay.
In light of the debtor having been declined 

for a loan modification three (3) times, and 
having acknowledged that she could not 
confirm a Plan without such a modifica-
tion (which the lender was not obligated to 
provide), and that she could not make Plan 
payments to cure pre-petition arrears and 
keep current on post-petition payments, the 
motion for relief from stay was granted.

In re Nuara: Exemption for 
Workers’ Compensation Benefits

The Chapter 7 trustee objected under 
Debtor-Creditor Law § 282 to the debtor’s 
claim of an exemption of about a $ 45,000 
lump sum in workers’ compensation bene-
fits, which was received prior to his filing but 
not cashed.12 The payment was for a perma-
nent partial disability to his leg from an acci-
dent. The trustee argued that the exemption 
should only apply to a future right to receive 
such a benefit, and not to when the benefit is 
already received prior to the filing. 

In construing the applicable section, the 
court found that its language as to a “right to 
receive” and a “debtor’s interest in” such a ben-
efit was unambiguous in covering subclauses 
(a) through (e), as opposed to just subclause (e) 
(relating to various qualified retirement plans). 
Given the overall policy of the exemption laws 
as being to provide relief to those with hard-
ships and to give debtors a “fresh start,” the 
court overruled the trustee’s objection.
Jeff Morgenstern maintains an office in Carle 
Place, where he concentrates in bankruptcy, 
creditors’ rights, and commercial and real 
estate transactions and litigation.

1. 597 B.R. 74 (EDNY 2019).
2. 508 U.S. 324 (1993).
3. 595 B.R. 127 (Bankr. EDNY 2018).
4. The homestead exemption under CPLR 5206 has since 
been increased to $170,825.00 per owner.
5. Case No. 18-40130-CEC, 2019 WL 1423083 (Bankr. 
EDNY Mar. 27, 2019).
6. This is in contrast to an ordinary contractual debt that 
merges into a money judgment, with only the judgment 
debt surviving.
7. 598 B.R. 696 (Bankr. EDNY 2019).
8. 597 B.R. 448 (Bankr. EDNY 2019).
9. In re Feldman, 2019 Bankr. LEXIS 2549, 2019 WL 
3849301 (Bankr. EDNY Aug. 15, 2019).
10. 603 B.R. 253 (Bankr. EDNY 2019).
11. See 12 CFR §1024.41.
12. Case No. 8-18-75891-las, 2019 Bankr. LEXIS 3278 
(Bankr. EDNY Oct. 16, 2019).

BANKRUPTCY ...  
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could not obtain a refund if he or she with-
drew, the school had dominion and control, 
rending the school an initial transferee.20 

Based on these distinctions, the District 
Court determined the schools here became 
creditors and were owed the tuition funds 
after the deadline for students to withdraw 
from the school expired.21 Consequently, once 
the schools received the tuition they became 
initial transferees as the money became 
“theirs to do with as they wished; at no time 
could an obligation to refund that money to 
the debtor’s children have arisen.”22 Conclud-
ing the “refundability of the payments affects 
the initial-transferee determination,” the Dis-
trict Court reversed and remanded to deter-
mine this critical factual issue.23 As a result, 
this case will remain in flux until finally 
resolved by the Bankruptcy Court. 

Defining “Reasonable Value”
Once a school has established it is a subse-

quent transferee, often the critical counter-is-
sue is whether there was reasonable value 
received by the parents.24 Courts regular-
ly resolve this issue based upon state law, the 
age of majority, and the parental obligation 
of support. 

If there is a legal obligation to pay edu-
cational tuition or expenses, such as for a 
minor child, courts have held that parents 
are generally deemed to have received rea-

sonable value.25 For example, the Bankrupt-
cy Courts for the Eastern and Southern Dis-
tricts of New York have clarified that parents 
are legally obligated to provide for a minor 
child’s necessities, including education, and 
the fact that a debtor chooses to educate a 
child in parochial school rather than pub-
lic school “does not change the fact that, by 
doing so, they satisfied their legal obligation 
to educate their children, thereby receiving 
reasonably equivalent value and fair consid-
eration.”26 

Although some courts have found value 
received for parents’ payment of higher educa-
tion expenses for adult children,27 cases with-
in the Second Circuit have generally conclud-
ed otherwise, holding that “value” means eco-
nomic benefit only.28 The Bankruptcy Court 
for the Western District of New York expli-
cated that insolvent parents who pay for their 
adult children’s educational expenses and then 
file for bankruptcy are not asking the court for 
a “fresh start,” but for a “head start” on their 
children’s higher education.29

Likewise, in a recent District Court case 
in Connecticut, the court explained that 
since the debtor parents had no legal obliga-
tion to make tuition payments to a universi-
ty on behalf of their adult daughter, debtors 
did not receive reasonably equivalent value 
pursuant to Section 548 of the Bankruptcy 
Code.30 Indeed, the Court explained that the 
“discharging a ‘moral obligation’ or meeting a 
societal expectation is not ‘value’” within the 
meaning of the Bankruptcy Code.

Tuition claw-back litigation is a relatively 

new phenomenon in bankruptcy, but is like-
ly to become increasingly frequent as the cost 
of education continues rise. Indeed, these 
cases underscore several public policy issues, 
including whether a trustee can commence 
an adversary proceeding against a universi-
ty to recover payments made by an insolvent 
parent. Such attempts by trustees are a new, 
but relevant, and rapidly developing issue 
with substantial consequences for parents, 
students, and universities. With courts reach-
ing differing and conflicting decisions, the 
ideal solution may be for Congress to provide 
a legislative resolution to address and balance 
the interests of all the interested parties.
Michael L. Moskowitz, the managing partner 
of Weltman & Moskowitz, LLP, a law firm 
with offices in New York and New Jersey, 
focuses his practice on business and 
bankruptcy litigation, as well as creditors’ 
rights, foreclosure, commercial transactions, 
and commercial litigation. Michael can be 
reached at (212) 684-7800 or mlm@welt-
mosk.com. Melissa Guseynov is an associ-
ate with the firm. Melissa can be reached at 
mag@weltmosk.com.

1. 11 USC § 551. 
2. In re Sterman, 594 B.R. 229, 236 (Bankr. SDNY 2018).
3. See 11 USC § 548. 
4. 11 USC § 550(a). 
5. 11 USC § 550(b)(1).
6. Pergament v. Brooklyn Law School, 595 B.R. 6, 8 (EDNY 
Jan. 1, 2019).
7. Id. at 3-5.
8. Id. at 5.
9. Id. at 5-6.
10. Id. at 6.
11. Id. 
12. Id. at 9. 
13. Id. at 10.
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27. Shearer v. Oberdick (In re Oberdick), 490 B.R. 687 
(Bankr. W.D. Pa. 2013) (value based on “reasonable 
sense of parental obligation“); see also Eisenberg v. Pa. 
State Univ. (In re Lewis), , 574 B.R. 536, 541 (Bankr. E.D. 
Pa. 2017); DeGiacomo v. Sacred Heart Univ., Inc. (In re 
Palladino), 556 B.R. 10, 16 (Bankr. D. Mass. 2016).
28. In re Sterman, 594 B.R. at 236 (stating that “[t]he 
Court does not question whether the Debtors’ decision to 
send money to or for the benefit of their adult daughters 
for their college education was economically prudent. But, 
unfortunately, the economic ‘benefit’ identified by the 
Defendants does not constitute ‘value’ under the NYDCL 
or the Bankruptcy Code”); see also Boscarino v. Bd. Of Trs. 
Of Conn. State Univ. Sys. (In re Knight), 2017 Bank. LEXIS 
3324 (Bankr. D. Conn. 2017) (stating that “Debtor did not 
receive any legally cognizable value under these statutes in 
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payments for the adult child] and therefore could not 
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as receiver for United Western Bank, alleg-
ing that the tax refund belonged to UWBI 
and, thus, was part of the bankruptcy estate.26 
The Bankruptcy Court agreed with the Trust-
ee, granting him summary judgment. The 
FDIC appealed to the District Court, which 
reversed the Bankruptcy Court’s decision, but 
the Trustee then appealed to the Tenth Cir-
cuit.27 The Tenth Circuit agreed with the Dis-
trict Court, finding that the refund belonged 
to the FDIC, and remanded the matter to the 
Bankruptcy Court.28 

According to the Trustee, three Circuit 
Courts, including the Tenth Circuit, apply the 
common law “Bob Richards Rule,” derived 
from the Ninth Circuit’s decision in In re Bob 
Richards Chrysler-Plymouth Corp.,29 which 
provides that a tax refund paid to an affiliate 
is presumed to belong to the corporate sub-
sidiary whose losses gave rise to the refund, 
unless the parties agree otherwise. Four Cir-
cuits reject this approach, and instead follow 
applicable state law to determine ownership 
of the refund.

In applying the Bob Richards Rule, the 
Tenth Circuit found that the tax allocation 
agreement was ambiguous with regards to 
the relationship it intended to create between 
UWBI and its first-tier affiliates, including 

United Western Bank, as to the ownership of 
IRS tax refunds.30 However, the agreement 
contained a method for resolving such ambi-
guities, which provided that any ambigui-
ty must be resolved in favor of the insured 
depository institution.31 Therefore, the Tenth 
Circuit found that the agreement must be 
construed in favor of United Western Bank 
and the FDIC, and as such, held that the 

refund belonged to the FDIC.32

All in all, last year was an important year 
for bankruptcy practitioners, yielding two 
noteworthy decisions, and the upcoming 
Supreme Court term will likely also produce 
two significant decisions for those who prac-
tice bankruptcy law.

Matthew V. Spero is a Partner in Rivkin 
Radler LLP’s Bankruptcy, Corporate, and 

Commercial Litigation practice groups and 
the outgoing Chair of the NCBA Bankruptcy 
Committee.

Jeannine M. Farino is an Associate in Rivkin 
Radler LLP’s Bankruptcy, Complex Torts & 
Product Liability, and Medical Malpractice 
Defense practice groups and the Vice Chair 
of the NCBA Bankruptcy Committee.

1. 139 S.Ct. 1652 (2019).
2. 756 F.2d 1043 (4th Cir. 1985).
3. 686 F.3d 372 (7th Cir. 2012).
4. Id. 
5. 879 F.3d 389 (1st Cir. 2018).
6. 139 S.Ct. at 1656.
7. Id. at 1661.
8. Id.
9. 139 S.Ct. 524, 527 (2019).
10. . Id,
11. Id. at 528-529.
12. Id. at 529.
13. Id.
14. 906 F.3d 494, 497 (6th Cir. 2018).
15. 906 F.3d at 497.
16. Id.
17. Id.
18. Id.
19. Id. at 497–98 (quoting 28 USC §158(a)).
20. Id. at 498.
21. Id.
22. Id. at 498-499.
23. 914 F.3d 1262, 1264 (10th Cir. 2019).
24. 914 F.3d at 1264.
25. Id.
26. Id.
27. Id.
28. Id.
29. 29. 473 F.2d 262 (9th Cir. 1973).
30. 30. 914 F.3d at 1273.
31. 31. Id. at 1274.
32. 32. Id.

SUPREME COURT ...  
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will turn on how one gauges its effectiveness. 
One item to bear in mind is that there will 

be a not insignificant cost associated with the 
taxes that are being deferred. The Joint Com-
mittee on Taxation estimates that this cost 
could be in the range of $1.6 billion between 
2018 and 2027.14 In considering the success 
of the incentive at issue, this cost should 
be weighed against the measurable outcomes 
realized by the increase in economic activity. 

 Additionally, some have pointed to some 
potential unintended consequences resulting 
from opportunity zone investments. Among 
them could be an increase in housing prices 
due to the influx of capital and the creation of 
new jobs. Such an occurrence would not only 
diminish the intended impact of the incen-
tive provided by the Tax Act, but it may also 
exacerbate the actual problem the legislation 
sought to address in the first place. 

On the other hand, proponents point to the 
flexible nature of the incentive, particularly the 
ability of investors to pool resources through 
opportunity funds in order to deploy them 

according to the needs of specific communi-
ties. This flexibility may, if properly exercised, 
lessen any unintended consequences. 

Only time will tell whether opportuni-
ty zones are revitalized by this incentive, or 
whether it will just amount to providing tax 
breaks for investors with no corresponding 
benefit to the intended beneficiaries.
Bernadette Kasnicki is an associate at Farrell 
Fritz, P.C. in the firm’s tax department. 

1. IRS Notice 2018-48, IRS Notice 2019-42.
2. IRC § 1400Z–2(d)(1).
3. Proposed Reg. § 1400Z2(a)-1(b)(9).
4. IRC § 1400Z–2(a)(1).
5. IRC § 1400Z–2(b).
6. IRC § 1400Z–2(b)(2).
7. IRC § 1400Z–2(c).
8. IRC § 1400Z–2(d)(1)(D)(i)(II)
9. 83 FR 54279.
10. 84 FR 18652.
11. See, e.g., Senator Cory A. Booker, “Statement 
for Hearing Before the Joint Economic Committee 
Implementation of the Opportunity Zones Program,” May 
17, 2018,  available at https://bit.ly/2XwH7bi. 
12. Id.
13. Economic Innovation Group, “Opportunity Zones: 
Tapping into a $6 Trillion Market.” March 21, 2018.
14. Joint Committee on Taxation, “Estimated Budget 
Effects of the Conference Agreement for H.R. 1, The ‘Tax 
Cuts and Jobs Act,’” JCX-67-17, Dec. 18, 2017, available at 
https://bit.ly/2s0oEIt.

OPPORTUNITY ZONES ...  
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seek an advance determination in bankrupt-
cy court even where there is only slight doubt 
as to whether a debt has been discharge…
risk[ing] additional federal litigation, addi-
tional costs and additional delays.”13 

The Supreme Court’s ruling is its first 
decision on the application of contempt in 
a bankruptcy context and brings clarity to 
an issue that arises relatively frequently in 
bankruptcy courts. Following Taggart, cred-
itors should continue to exercise extreme 
extra caution before attempting to collect 
a debt that may have been discharged in a 
bankruptcy case. Creditors must investi-
gate to determine whether there is a legiti-
mate legal argument that collection can be 
pursued regardless of the discharge order. 
If challenged, creditors should also be pre-
pared to pass the “no fair ground of doubt” 

test in the event that it is sued for civil con-
tempt as a result of the attempted collection.
Veronique A. Urban is an attorney at Farrell 
Fritz, P.C. in Uniondale, focusing on bank-
ruptcy and creditors’ rights.  

1. 139 S.Ct. 1795 (2019).
2. 11 USC § 524(a)(2).
3. Taggart, 139 S.Ct. at 1799-1800.
4. In re Ybarra, 424 F.3d 1018, 1027 (9th Cir. 2005).
5. Taggart, 139 S.Ct. at 1799.
6. Id. at 1800-1801.
7. See In re Pratt, 462 F.3d 14, 19–21 (1st Cir. 2006) (hold-
ing that a creditor’s violation of a discharge order was 
actionable despite the lack of “bad faith”); In re Fina, 550 
F. App’x 150, 154 (4th Cir. 2014) (holding a “good faith 
mistake is generally not a valid defense” to the violation 
of a discharge order); In re Hardy, 97 F.3d 1384, 1390 
(11th Cir. 1996) (“the focus of the court’s inquiry in civil 
contempt proceedings is not on the subjective beliefs or 
intent of the alleged contemnors in complying with the 
order, but whether in fact their conduct complied with the 
order at issue.”)
8. Taggart, 139 S.Ct. at 1799.
9. Id. at 1801.
10. Id. at 1802.
11. Id.
12. Id. at 1803.
13. Id.

QUESTION ...  
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gation committee outweigh the cons. Sur-
prisingly, out of the 100 or so New York 
state court decisions on independent lit-
igation committees since Auerbach, very 
few have issued from the Supreme Court 
of New York, Nassau County. The paucity 
of decisions suggests that the technique is 
being underutilized in our home court, so 
to speak. Commercial litigators who are not 
already doing so may benefit from adding 
the independent litigation committee pro-
cedure to their repertoire.
Robert P. Lynn, Jr. is a partner at Lynn 
Gartner Dunne, LLP in Mineola. Katharine 
Smith Santos is a senior associate with the 
firm. They are currently representing the 
defendants in a pending lawsuit involving 
an independent litigation committee in the 
Commercial Division of Supreme Court, 
Nassau County.

1. Auerbach v. Bennett, 47 N.Y.2d 619, 629 (1979).
2. Jones v. Surrey Coop. Apts., 263 A.D.2d 33, 36 (1st 
Dept. 1999).
3. Auerbach, 47 N.Y.2d at 631, 635; Davidowitz v. 
Edelman, 153 Misc.2d 853, 856 (Sup. Ct., Kings Co., 
1992).
4. See, e.g., Kaplan v. Wyatt, 484 A.2d 501, 510 (Del. Ct. 
of Chancery 1984), aff ’d, 499 A.2d 1184 (Del. 1985).
5. Id. at 506.
6. 47 N.Y.2d 619 (1979).
7. Id. at 631.
8. Id. at 633.
9. Id. at 634.
10. Deborah A. deMott, Shareholder Deriv. Actions L. & 
Prac. § 5:26 (2018-2019).
11. Auerbach, 47 N.Y.2d at 636; cf. Parkoff v. Gen. Tel. & 
Elecs. Corp., 53 N.Y.2d 412 (1981).
12. Id. at 623–24.
13. In re Bank of New York Mellon Corp., 123 A.D.3d 
514, 515-16 (1st Dept. 2014).
14. Halebian v. Berv, 548 Fed. Appx. 641, 647 (2d Cir. 
2013) (applying the Federal Rules of Civil Procedure).
15. Peller v. S. Co., No. 1:86-CV-975-RCF, 1988 WL 
90840, at *1 (N.D. Ga. Mar. 25, 1988).
16. 430 A.2d 779 (Del. 1981).
17. Id. at 788.
18. Id. at 789.
19. Kaplan v. Wyatt, 484 A.2d at 511–12.
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