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NCBA Member Benefit - I.D. Card Photo
Obtain your photo for Secure Pass Court
ID cards at NCBA Tech Center

Only For New Applicants
Cost $10 • October 1, 2 and 3
9:00 a.m. – 4:00 p.m.

UPCOMING PUBLICATIONS
COMMITTEE MEETINGS AT
THE BAR ASSOCIATION
Thursday, October 3, 2019 12:45 p.m.
Thursday, November 7, 2019 12:45 p.m.

LAST CHANCE TO RENEW
Don’t miss out on the chance to renew your NCBA membership
for the 2019-2020 Bar year! Renew online today at nassaubar.org.
For further information, contact our Membership Department at
(516) 747-4070 or spagano@nassaubar.org.

CONFIDENTIAL HELP IS AVAILABLE
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alcohol or drug use, depression or
other mental health problems
Call Lawyer Assistance Program

(888)408-6222
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COMPLEX COMMERCIAL CASES?

RAISE THE BAR.
NAM welcomes our newest panel members

HON. ROBERT C. BONNER (RET.)

HON. EDWARD N. CAHN (RET.)

HON. DENNIS M. CAVANAUGH (RET.)

HON. STANWOOD R. DUVAL, JR. (RET.)

United States District Judge,
District Court of New Jersey,
Special Discovery Master

United States District Court Judge,
Eastern District of Louisiana

United States District Court Judge,
Central District of California

Chief United States District Judge,
Eastern District of Pennsylvania

HON. STEPHEN N. LIMBAUGH, SR. (RET.)

HON. RAYMOND T. LYONS (RET.)

HON. RICHARD B. MCQUADE, JR. (RET.)

United States Bankruptcy Judge,
District of New Jersey

United States District Court Judge,
Northern District of Ohio

HON. ANDREW J. PECK (RET.)

HON. SHIRA A. SCHEINDLIN (RET.)

HON. OLIVER W. WANGER (RET.)

United States Magistrate Judge,
Southern District of New York,
Special Discovery Master

United States District Court Judge,
Southern District of New York,
Court Appointed Special Master

United States District Court Judge,
Eastern District of California

United States District Judge,
Eastern and Western Districts of Missouri
Federal Judge by designation, Arkansas,
Illinois, Iowa and Texas

HON. ROBERT O’CONOR, JR. (RET.)
United States District Judge,
Southern District of Texas

HON. ALAN H. NEVAS (RET.)

Senior United States District Court Judge
U.S. District Court, Connecticut

Backed by one of the nation’s leading providers of alternative dispute resolution,
NAM’s roster is comprised of top-tier former judges and legal practitioners – all of whom
are available to assist in the resolution of your most complex, high-stakes matters.

Visit www.namadr.com

990 Stewart Avenue, 1st Floor, Garden City, NY 11530
Conference Facilities Nationwide
(800) 358-2550

The Better Solution®
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Water, Water, Everywhere:
A Primer on Riparian Rights

The laws concerning riparian rights are as
extensive as the waters lapping the shorelines
of New York State. Beneath the waters of Long
Island lie lands granted by kings, dukes, and
royal governors, which are subject to riparian
rights along navigable waterways.
Under the common law, the term “riparian” rights refers to land along a river, while
“littoral” rights are found along a sea or
lake. This distinction is fast becoming obsolete and often blurred by courts and practitioners alike. As a result, the term riparian
rights encompasses all areas of shoreline in
New York.1 For ease and simplicity, the term
“riparian rights” will be used herein to discuss both.

Rights Recognized
Since Colonial Days
New York’s laws of riparian rights were
adopted from English common law that
existed well before New York became a state
in 1777.2 After the Revolutionary War, New
York succeeded to the sovereign rights of
the English Crown regarding ownership and
restrictions set forth by the original patents.3
These patents conveyed title to all lands
within the boundaries of the grant, including lands underwater.4 New York’s Consti-

tution confirmed those patents,
ble waters were, however, subject
and the courts have continually
to the public’s right of access. Priupheld these colonial grants.5
vate waterfront landowners were
also granted the right to construct
The historic development of
necessary improvements, such as a
riparian rights relates to the delidock or wharf to reach navigable
cate balance between private and
water.10 Thus, the Crown’s grant
public rights of access to waterways for commerce, food and
of any land bounded by naviganatural resources.6 Traditionally,
ble waters implicitly reserved the
public’s right of passage and the
the public right to the shoreline
private riparian rights of waterwas grounded in the right of
front land owners to construct
navigation over a waterway, the
jus publicum. The doctrine of John C. Armentano docks.11
jus publicum provided the pubDescending from the English
lic with the right of passage over
common law, riparian landownthe foreshore (the land located
er owners have certain rights and
between the high and low-water marks of privileges in the foreshore entirely different
tidal waters) to navigable water. This doctrine from that of the public. The private right of
also grants to the public the right to pass over access includes the reasonable, safe and conprivate underwater land as a means of access venient use of the water for boating and fishto navigable water.7
ing.12 One of the most important differences
Riparian rights are essentially meant to between the public’s right of access and the
encompass a landowner’s right of access to private riparian landowner’s is the ability to
a navigable waterway independent of the construct necessary improvements to provide
ownership of underwater land.8 Under the reasonable access to navigable portions of the
English common law, the Crown was the pre- waterway.13 These improvements include,
eminent landowner and source of all titles to among other things, a dock, pier, wharf, bulklands within the royal dominion, including head, dredging or other improvements to
land under navigable waters.9 These naviga- permit the safe harbor of a vessel with access

Appellate Counsel

The Hon. Joseph Covello, former appellate division judge and
Christopher J. Chimeri are frequently sought by colleagues in the
legal community to provide direct appellate representation for
clients, as well as consulting services to fellow lawyers.
The firm’s appellate team is highly equipped to navigate, or help
you navigate, the complexities and nuances of appellate practice,
including all aspects of matrimonial and family law in all Departments
in New York State and the Court of Appeals, as well as civil and
commercial matters in the Federal Courts.

Quatela | Chimeri pllC
attorneys and Counsellors at law

888 Veterans Memorial Highway, Suite 530
Hauppauge, New York 11788
(631) 482-9700

215 Willis Avenue
Mineola, New York 11501
(516) 750-8811

www.QCLaw.com

to navigable water.14
The riparian landowner’s private right of
access is directly related to depth of water.
In other words, the riparian owner has the
right of access to the navigable portion of a
body of water as an incident to his ownership
of the upland.15 This ability to place a pier is
not absolute and stops once navigable water
depth has been reached.16 Such private riparian rights are also subject to the public’s right
of passage along the foreshore.17 Thus, while
an upland owner’s riparian rights allow for
the construction of piers and docks along the
foreshore, an upland owner may not exercise
these rights in a manner that will unreasonably interfere with the public’s right of passage along the foreshore.18

Ancient Rights, Modern Problems
In general, courts favored riparian owners
and their rights to access navigable water.19
In fact, riparian owners have been granted
the right to dredge the underwater land to
preserve such access.20 But, as stated above,
riparian rights are not absolute; rather, riparian owner’s rights must also yield to the state’s
legitimate exercise of the police power.21 SpeSee WATER, Page 21
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NCBA Springs Ahead into Fall
Masri. Hon. Roger Tilles, who serves as Regent for
Many of us know when to reset our watches twice
the Tenth Judicial District, John Farrell, President of
a year by the old adage, “Spring ahead, fall back.”
Printing House Press, and our very own Florence Fass
Fall is the time that NCBA “springs ahead” and goes
were all eminently worthy honoree recipients, and I
“back” into full action. Not that things are ever totalenjoyed chatting with former Chief Judge Sol Wachtly quiet around Domus. Our NCBA staff works hard
ler. Everyone who attended had a fantastic time. Even
year-round, and there’s always plenty of work to be
more significantly, the event helps countless good
done in the summer regarding all the many compocauses with every dollar raised.
nents that comprise the NCBA.
WE CARE has raised over $4 million for charities
In July, we held a meeting of all the committee
and nonprofit agencies in 24 years! NCBA staff memchairs, co-chairs and vice-chairs to detail the duties
ber Jody Ratner, who will be leaving us in September,
and requirements associated with these key positions
did an exceptional job as always. We wish her all good
of leadership. It was well attended and productive. I
things and thank her for her years of tireless dedicaam excited to work with all of our great committee
tion to NCBA and WE CARE!
chairs in the year ahead and encourage them to reach
Our NCBA Destination London CLE is now right
out to me with any ideas they have on making NCBA
around the corner. I can’t wait to head to London in
stronger.
mid-September to meet with our professional colWe held an orientation meeting for all the new
Richard D.
leagues from across the pond! I want to thank Jen
members of our Board of Directors. We have a terCollins
Groh and Phil Nash, Vice-Chair of Membership, for
rific group and I am looking forward to working with
their tireless efforts in planning this trip, and NAL
all of the new and returning Board members. We also
member Joe Gentile for his assistance in setting up
held a special meeting of the Board in August to fill
a Board vacancy. Chris Coschignano of Sahn Ward Coschignano, the program curriculum with the UK barristers and solicitors. For
who was nominated by the Nominating Committee, was elected those who are joining us, you are in for an amazing experience!
Soon after our return from London, it will be time for the
unanimously to a position on the Board.
The Judiciary Committee was active, providing objective review annual Stephen Siller Tunnel to Towers 5K Walk and Run on
of judicial candidates’ qualifications. Led by Chair Sam Ferrara Sunday, September 29. If you’ve never been part of this event, I
and Vice-Chair Ken Marten, the Committee’s two dozen volun- urge you to join us! Every New Yorker should participate in this
teer lawyers examined candidates’ written submissions, exercised incredible experience honoring the men and women lost on Sepdue diligence reviews, interviewed the candidates, and deliberated tember 11, 2001, and all first responders and military members
to determine whether each candidate was well qualified to serve. who’ve sacrificed for us. WE CARE partners with Warriors for
Ensuring the quality of our judiciary is one of the important func- a Cause (a 501c(3)). To make the logistics seamless, we meet at
Chaminade High School in Mineola and are conveniently taken
tions of our Association, and one of which I am very proud.
After a brief hiatus for our caterer, Esquires Fine Dining is now to and from New York City (Brooklyn then Manhattan) by coach
back and I urge all of our members to support our caterer by stopping bus.
We hope to have at least 50 NCBA lawyers this year! Be one
by for lunch on a regular basis this fall. It’s a great way to rub elbows
and network with the diverse lawyers (and judges) of our Association. of them, and bring family! The cost for adults is only $100 and
Bring a few non-members with you! Also, the Domus Coffee House, includes a Warriors Team shirt, event shirt, breakfast, lunch, and
brainchild of our Immediate Past President Elena Karabatos, makes coach transport (after September 2, late registration is $115). The
bulk of the money goes straight to the Stephen Siller Foundation.
free coffee available in the Great Hall most afternoons.
The Executive Committee and a subcommittee of the House The registration website is at warriorsforacause.org/event-inforCommittee worked hard over the summer to narrow down bid mation and signup sheets are available at Domus, too. Contact
options for necessary work on our roof, stained glass windows, Adrienne Hausch at (516) 741-2000 with any questions. I hope to
lighting, heat/air, and fire alarm system. House Committee Chair see you there!
Meanwhile, our popular BBQ at the Bar is the unofficial start
Maureen Dougherty, the Hon. Jeff Goodstein, and the amazing Hector Herrera helped Executive Director Liz Post and the of NCBA’s working year. So be sure to be at Domus on Thursday,
Executive Committee to sift through the proposals and schedule September 5, at 5:30 PM for our annual welcome back to the Bar
the work. Through the efforts of Past President Lance Clarke, event. Members and prospective members are welcome. There is
NCBA secured a NYS Dormitory Grant of $150,000 to assist with no cost, but pre-registration is required. Please join us, and try to
the building improvements and renovations. The grant, which bring a non-member as well!
Lastly, on a personal note, this was a particularly challenging
requires a supplemental commitment by NCBA of about $25,000,
which will be derived from the Steven J. Eisman Building Fund, summer for me, and I want to express my appreciation to everyone
will keep our beloved Domus safe and strong for years to come. who offered support and condolences. Our Association should
always be a place where we both congratulate each other’s successThe work has been scheduled and will proceed through the fall.
The WE CARE Golf and Tennis Classic was an amazing success es and support each other in times of sadness and loss. I’m proud
thanks to outing Co-Chairs Jeff Catterson and Joe Lo Piccolo, and to be your President and look forward to serving you in the year
WE CARE Advisory Board Co-Chairs Chris McGrath and Mike ahead.
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Executive Decision:
The Power of a Village Mayor

In light of today’s constitutional struggles
between the Congress and the President,
the ability to define clear lines of authority
between the different branches of government requires much analysis of the statutory
intent, and just how that intent is to be pragmatically implemented. Such interpretive
dilemmas, however, are of equal importance
and significance on the state and local governmental level. Often in village government,
there arises conflict between a Mayor and
Board of Trustees in just how far a Mayor can
go without Board or legislative approval or
sanction.

Non-Enforcement
“The executive power of the city is vested
in the mayor.”1 “It shall be the responsibility of
the mayor: … to provide for the enforcement
of all laws, local laws, rules and regulations
and to cause all violations thereof to be prosecuted.”2 As purported by the rule previously
stated, a mayor has a legal duty to enforce all
laws, rules and regulations; there is no statutory provision granting a mayor discretion in
which laws enforce or not to enforce. Regardless of the lack of legislation supporting such
actions, mayors have exercised their own discretion in the enforcement of certain laws.
The idea that the unconstitutionality of a
statute can be a proper defense to a mayor’s
non-enforcement of that law is an idea which
courts have used dating back to before the

the signature or veto of the sitnineteenth century.
ting mayor, but had included a
In Van Horn v. State, the Board
letter from the mayor whereby
of Supervisors refused to perform
he explained that “he was allowcertain duties on the basis that
ing the Bill to become law withthe act imposing such duties was
out his signature, and advis[ed]
in violation of the Constitution.3
Council that he will not enforce
The court justifies the use of the
it.”6 The bill went on to become
defense of unconstitutionality by
stating “that the Constitution is
law, and as such, the mayor was
the supreme law, binding upon
then required “to enforce it, as
the legislature as well as upon
he would any other law.”7 The
every citizen, and that no act of
court held that a writ of mandathe legislature repugnant to the Charles J. Casolaro mus was appropriate to compel
constitution can become law for
the mayor to enforce this bill,
any purpose.”4
and reasoned that “[a]lthough it
The court continued its reasoning by is the Mayor who determines how to enforce
stating that statutes should only be blatantly the ordinance, he cannot decide whether to
disregarded in clear cases of unconstitution- enforce it.”8
ality, as a mere “doubt as to the validity of a
In the case of Council of City of New York
statute would not justify them in disregarding v. Bloomberg, Mayor Bloomberg refused to
it…. The peace of the community, the orderly enforce a statute asserting that it was preconduct of government, require that only in empted by both state and federal law, and
clear cases of unconstitutionality should they the city council brought an action against
refuse obedience to legislative acts.”5 This him seeking mandamus to compel him to
case set the precedent that local executives enforce it.9 The court found that this statute
must enforce the laws passed by the legisla- was indeed preempted by federal law and disture, unless unconstitutional.
missed the suit. The court reasoned that “[t]
More recent cases have properly addressed he Mayor does indeed have a duty to implethe issue of whether a mayor has the power ment valid legislation passed by the City
and discretion to choose to enforce certain Council, whether over his veto or not, but
legislation. In the case of Council of City of he also has a duty to comply with valid state
Philadelphia v. Street, the council proposed and federal legislation …. [w]here a local law
a bill which was returned to them without seems to the Mayor to conflict with a state or

LAW OFFICES OF RANDY C. BOTWINICK
Formerly of Pazer, Epstein, Jaffe & Fein

CONCENTRATING IN PERSONAL INJURY

• Car Accidents• Slip & Falls• Maritime
• Wrongful Death • Defective Products
• Tire & Rollover Cases• Traumatic Brain Injury,�...�
• Construction Accidents

Now associated with Halpern, Santos and Pinkert, we have obtained
well over $100,000,000 in awards for our clients during the last three
decades. This combination of attorneys will surely provide the quality
representation you seek for your Florida personal injury referrals.

150 Alhambra Circle
Suite 1100, Coral Gables, FL 33134
P 305 895 5700 F 305 445 1169

39 Years Experience

Toll Free:

--

2385 NW Executive Center Drive
Suite 100, Boca Raton, FL 33431
P 561 995 5001 F 561 962 2710

1-877-FLA-ATTY (352-2889)

From Orlando to M1am1 ... From Tampa to the Keys

A second issue is whether it is valid for a
mayor to enact his own rules of law through
executive orders. An executive order is, by
definition, “an order of the president of the
chief executive officer of a state or local government, that has the force of law and that is
promulgated in accordance with applicable
law.”11 As the language of the statute reads “in
accordance with applicable law,” it should be
noted that even though an executive order
is given approximately the same weight as a
statute, an executive does not have the power
to create his own laws and can only grant
such orders in furtherance of currently enacted legislation or his own vested executive
powers.12
The power for a chief executive officer to
enact executive orders can be conferred from
an executive’s broad power to issue executive
directives, and can be inferred by the New
York State Constitution, where an executive is
charged with “tak[ing] care that the laws are
faithfully executed.”13 Statutory grants for the
issuance of an executive order mainly gives
an executive such powers during times of
emergencies.14 As the power to issue an executive order is mainly an implied power, and
See VILLAGE MAYOR, Page 22

An allegation of professional misconduct can tarnish your
reputation and place your law license in jeopardy. Let the
experienced team of David H. Besso and Michelle Aulivola help
you achieve a favorable result.

Co-Counsel and
Participation Fees Paid

JAY HALPERN

34 Years Experience

Enforcement by Executive Order

Attorney Grievance &
Disciplinary Defense

David H. Besso, past
Chairman of the Grievance
Committee, has been
representing attorneys for
more than twenty years.

RANDY C. BOTWINICK

federal one, the Mayor’s obligation is to obey
the latter, - the law.”10

www.persona11niury1awyer.ws

Michelle Aulivola has
represented attorneys in
grievance and
disciplinary proceedings
for more than a decade.

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500

www.longtuminellolaw.com
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Judiciary Night
Join the Officers, Directors and Members
of the Association as we salute the
Judges of Nassau County.
Thursday, October 17, 2019
5:30 PM at Domus, Home of the NCBA
$80 NCBA Members
$140 Non-members
RSVP by Thursday, October 10, 2019.
Questions? Contact Special Events at
(516) 747-4070 x1210 or events@nassaubar.org.
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VOLUNTEER ATTORNEYS NEEDED
SOCIA

T

OPEN HOUSE
Thursday, October 24, 2019
3:00 p.m. - 7:00 p.m.

The Nassau County Bar Association, Nassau Suffolk Law Services and The Safe Center
invite all attorneys to volunteer for an OPEN HOUSE.
Any Nassau resident can come to the Bar Association’s headquarters, located at the
corner of 15th & West Streets in Mineola, and speak with an attorney.
Attorneys knowledgeable in the following areas of law
are needed to advise these residents:
Ÿ Bankruptcy
Ÿ Divorce and Family Issues
Ÿ Employment

Ÿ Mortgage Foreclosure and Housing
Ÿ Senior Citizen Issues
Ÿ Superstorm Sandy

Attorneys DO NOT provide legal representation.
Attorneys are needed between the hours of 3:00 to 5:00 p.m. and 5:00 to 7:00 p.m.

Please contact
Cheryl Cardona at (516) 747-4070
or ccardona@nassaubar.org.
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The Power of Community
Land Trusts: Creating
Attainable Housing
Options in Nassau County
of the Nassau County Land Bank
The cost of housing in Nassau
in response to the high number
County has created a multi-facof blighted properties throughout
eted crisis. The median price of
the County.9
homes recently sold in Nassau
County is $550,000.1 The mediIn March of 2018, the New
York Attorney General’s Office
an rent price in Nassau County
reached a settlement with the
is $3,400.2 Many young adults
Royal Bank of Scotland which
have been forced to leave the area
resulted in millions of dollars
in hopes of finding affordable
being released and invested to
housing elsewhere. A 2018 report
address foreclosure prevention/
published by Long Island Index it
intervention and rehabilitation
stated: “25-34-year-olds declined
of blighted homes throughout
by 6%, more than any part of the
Charlene J.
the State.10 In November 2018,
region except the Hudson ValThompson
ley, a consequence of a small age
the Attorney General awarded
cohort and probable outmigra$25.9 million to established land
tion from lack of affordable rental housing, banks.11 The Nassau County Land Bank was
downtown amenities, job opportunities and one of 25 land banks in New York receiving
transportation.”3
funding secured through the settlement.
Similarly, a CLT can thrive in environThe departure of young and promising
adults poses a significant loss to Long Island ments where there is a need for revitalization
in terms of workforce and economic growth. and economic growth. Unlike a land bank
Additionally, a lack of affordable housing or traditional land trust,12 a CLT operates
acts as a disservice to a growing senior pop- as a private, community-driven nonprofulation, (Long Island’s senior population has it designed to address the need for safe and
grown by 34% since 2000),4 who generally affordable housing. A CLT may acquire land
depend on a limited income. Furthermore, in or real property with the intention of main2016 Nassau County published an Analysis of taining long-term ownership of the land
Impediments and Fair Housing Plan includ- underlying any structures built or to be built
ing data collected via survey whereby seniors thereon. The CLT then sells or rents the strucwere identified as experiencing significant ture to eligible leaseholders with restrictive
covenants on the use and future sale thereof.
difficulty in finding affordable housing.5
Although the average household income In the home ownership model, the CLT profor a family of four in Nassau County is vides the new owner with a long-term ground
$124,000,6 there remain persistent pockets lease for a nominal monthly fee. The ground
of poverty where safe, affordable housing lease contains protections for the CLT and a
remains unattainable in Nassau County’s resale formula that helps maintain long-term
housing market. The lack of safe and afford- affordability of the home. Leaseholders autoable housing has had its greatest impact in matically become members of the CLT.
these communities. Here we see unscruUsing CLTs to Create
pulous landlords packing 10-12 families in
homes meant for one. There is also a hidden
“Attainable” Housing Options
phenomenon where retail businesses rent
Within the Incorporated Village of Hempspaces in the back of their establishments as stead, the newly revived Hempstead Commutransitory housing. This article will explore nity Land Trust (HCLT) is working with the
the Land Trust model as a viable solution to Village’s Community Development Agency
Long Island’s housing crisis.
(CDA) to utilize the CLT model to create

Community Land Trusts
and Land Banks

A community land trust (CLT) is a mechanism for addressing the need of affordable
housing by separating the value of the home
from the value of the land. On Long Island,
CLTs have been established in the Incorporated Village of Hempstead, the hamlet of
Uniondale, and serving both Nassau and Suffolk Counties, the Long Island Housing Partnership (LIHP).
While both CLTs and land banks are helpful tools in affordable housing development,
they have distinctive attributes. A land bank
is a public entity which focuses on acquiring
property that is vacant, abandoned, tax-delinquent, or foreclosed, and works to turn
those properties into community assets.7 As
a public entity, a land bank has special powers
including obtaining the property at low or no
cost and clearing the title on the property.
Land banks have been formally established in New York since 2011 pursuant to
the passage of the New York Land Bank Act.8
This legislation resulted in the growth of the
number land banks statewide as well as an
increase in State funding. In 2015, the Nassau County Legislature approved the creation

more affordable housing options that will be
attainable for its current and future residents.
Although the median income for a family of
four in Nassau County is $124,000, the Village
of Hempstead’s median income for a family of
four is $58,426.13
Village of Hempstead residents also face
the burden of higher taxes. Comparable properties in the Village and the hamlet of Uniondale indicate that there is nearly a $9,000 difference in yearly taxes.14 More than 20% of the
residents in the Village live below the poverty
line.15 Therefore, what is traditionally considered “affordable” housing in Nassau County,
(for families earning 80% or below the Area
Median Income),16 is still not attainable to the
majority of families within the Village.
The Village of Hempstead’s CDA, working with HCLT, has developed a two-pronged
approach to create more affordable and attainable housing options for current and future residents of the Village. Leveraging funding allocated through the Community Development
Block Grant (CDBG) program,17 the Village’s
CDA has acquired single-family residential
properties including but not limited to “zomSee TRUSTS, Page 22
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Overturning Williamson County: The Shifting
Sands of the Federal Ripeness Doctrine

After nearly 35 years of jurisprudence,
the United States Supreme Court has overruled its precedent setting 1985 holding
in Williamson County Regional Planning
Commission v. Hamilton Bank1, once again
redefining a litigant’s right to seek just compensation for a governmental taking of real
property under the Fifth Amendment of the
United States Constitution.
In Knick v. Township of Scott2, the Court
reversed its prior holding, and eliminated
the requirement it previously imposed for
a landowner to exhaust state court remedies as a pre-requisite to filing a federal
claim. Post Knick, a litigant‘s claim for just
compensation under the Fifth Amendment
is actionable the moment the government
effects a taking of their property.3 The Court
determined that a claim accrues when a government body attempts to enforce a law that
has the effect of denying a property owner
of its rights.

Previous Williamson Holdings
We previously wrote two articles about
the Williamson decision.4 In our 2016 article we described the Williamson doctrine as
“here to stay” after the court affirmed thirty
years of ever-expanding precedence in Arrigoni Enterprises LLC v. Town of Durham5,
where the court denied a writ of certiorari urging it to reconsider its ruling in Williamson. We now must report that we were
wrong. The Court has done an about face,

Remo Hotel, L.P. v. City and
and so we must also.
County of San Francisco8. In San
Knick involved an enforceRemo, hotel owners challenged a
ment action by a Pennsylvania
city ordinance on takings clause
township of a local law requirgrounds in state court, as Wiling that “all cemeteries…be kept
liamson required them to do,
open and accessible to the generand lost. However, when the
al public during daylight hours.”6
plaintiffs then sought relief in
The plaintiff, Mr. Rose Mary
federal court to reconsider their
Knick, lived on a 90-acre parcel
takings claim, the District Court
of land that included a small, priand Ninth Circuit both agreed
vate, family graveyard which was
that the federal courts owed
not open to the public. Ms. Knick
full faith and credit to the state
sued the town in federal court
Michael H. Sahn
courts’ judgments and refused to
arguing that its enforcement
review their claims de novo.
action amounted to an unconstiThus, the Court described
tutional taking. The U.S. District
the “San Remo preclusion trap”
Court for the Middle District
as a Catch-22. It forced the landof Pennsylvania dismissed her
owner to go to state court first
suit citing Williamson, and the
to address its Fifth Amendment
Third Circuit Court of Appeals
takings claims, but if the owner
affirmed for the same reason. In
loses, the owner cannot go to
a 5-4 decision, the U.S. Supreme
federal court because the claim
Court reversed, holding that “the
will be barred. The San Remo
state-litigation requirement [in
preclusion trap also made the
Williamson] imposes an unjuscourt realize that the Williamtifiable burden on takings plainson state litigation requirement
tiffs, conflicts with the rest of our
Nicholas J.
“rests on a mistaken view of
takings jurisprudence, and must
Cappadora
the Fifth Amendment,” because
be overruled.”7
“The Civil Rights Act of 1871…
At the heart of the Court‘s
decision to overrule Williamson is what guarantees a federal forum for claims of
it described as a Catch-22 for litigants unconstitutional treatment at the hands of
attempting to exhaust the state litigation state officials, and the settled rule is that
requirement which was first noted in San exhaustion of state remedies is not a prereq-

MINDFULNESS YOGA WORKSHOP
The NCBA Lawyer Assistance Program is pleased to invite
NCBA members to participate in an eight-week yoga workshop.

Try your first class for FREE!
Wednesdays
5:30 PM — 6:45 PM
September 11, 18, 25
October 16, 23, 30
November 6, 13

uisite to an action under [42 U.S.C.] 1983”9.
The Court further explained its holding
as follows:
A property owner has an actionable Fifth
Amendment takings claim when the government takes his property without paying for
it. That does not mean that the government
must provide compensation in advance of a
taking or risk having is action invalidated:
So long as the property owner has some
way to obtain compensation after the facts,
governments need not fear that courts will
enjoin their actions. But it does mean that
the property owner has suffered a violation
of his Fifth Amendment rights when the
government takes his property without just
compensation, and therefore may bring his
claim in federal court under §1983 at that
time.10
Interestingly, the Knick decision, written
by Chief Justice Roberts, is eerily similar to
the logic Justice Thomas’ argued in his dissent in Arrigoni just a few years ago11. In his
dissent, Justice Thomas highlighted that “San
Remo Hotel dooms plaintiff ’s efforts to obtain
federal review of a federal constitutional
claim even after the plaintiff ’s comply with
Williamson County’s exhaustion requirement,” and determined that plaintiff ’s case
should be granted writ because the state litigation requirement “appears to be inconsistent with the text and original meaning of the
See DOCTRINE, Page 18
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Emerging Contaminants: Acute Issues
for Municipalities and Property Owners

Emerging toxic contaminants such as 1,4dioxane, Perfluorooctane Sulfonate (PFOS) and
Perfluorooctonoic Acid (PFOA) have been recently detected in drinking water throughout
Long Island.1 Each are probable human carcinogens and toxic at extremely low levels.
Water districts have
estimated that treatment for these contaminants will cost
approximately $1 billion on Long Island
alone. The drinking
water detections tell
us that Long Island’s
subsurface has been
Nicholas Rigano
severely impacted. As
property owners and
operators are strictly
liable for all cleanup costs under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)2, it is critical
for all municipalities and property owners to be
aware of the very acute issues.

The Contaminants
1,4-dioxane is an industrial man-made
chemical that was used to stabilize well-studied
contaminants such as Trichloroethylene (TCE),
Perchloroethylene (Perc), and 1,1,1-Trichloroethane (TCA). Where TCE, Perc, or TCA
contamination exists, 1,4-dioxane is now a contaminant of concern. In addition, 1,4-dioxane is
found in numerous consumer products includ-

ing soaps, shampoos, perfumes, toothpaste, and
mouthwash. Consumer use of these products
cause 1,4-dioxane subsurface contamination
on Long Island by wastewater directed to cesspools. While the health effects are still being
studied, 1,4-dioxane has been linked to nasal
cancer, kidney cancer, and liver cancer.3
PFOS and PFOA are chemicals that have
been used to repel oil, water, and grease for
decades. They are in a variety of products
including non-stick cookware, fire-fighting
foam, coffee cups, pizza boxes, microwavable popcorn bags, textiles, carpets, Scotchgard, waterproof or breathable clothing, and
plumbing tape.
PFOS and PFOA are manmade chemicals
that do not occur naturally and have been
detected in the blood of 99% of Americans.
Before being invented in the late 1940’s, no
human had PFOS or PFOA in his/her blood.
The chemicals have been found to impact the
human fetus by crossing the placenta wall,
and are readily transmitted to infants from a
mother’s breast milk. PFOS and PFOA have
also been found to accumulate in the food
chain. For example, in July 2019, Suffolk
County advised that eel from certain south
shore areas should not be consumed due
to high levels of the chemicals in eel tissue.
PFOS and PFOA have been linked to various
health issues such as testicular cancer, kidney
cancer, thyroid disease, ulcerative colitis, preeclampsia, medically-diagnosed high cholesterol, autoimmune diseases, and reproductive
issues.4
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8:00 AM to 8:45 AM one day every other week
from October 2019 through May 2020.
Students in the following communities are
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Hempstead (3 schools)
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Westbury
Turtle Hook (Uniondale)
Great Neck North
Great Neck South

Contact Stephanie Pagano at
(516) 747-4070 or spagano@nassaubar.org.

The Impending Regulations

Litigation Strategy

This summer, the New York State Department of Health adopted the following maximum contaminant levels in drinking water
subject to public comment: 1.0 µg/l (part per
billion) for 1,4-dioxane; 10 ng/l (part per trillion) for PFOS; and10 ng/l (part per trillion)
for PFOA.5
These levels are the lowest in the nation
for these contaminants. They are also the
lowest in New York for any contaminant. The
New York State Department of Health has
found that one part per billion (the 1,4-dioxane standard) is approximately equal to one
drop in an Olympic-sized swimming pool.
Ten parts per trillion, the PFOS/PFOA standard, is 100 times less than that.6
New York State generally sets its groundwater remediation levels at the same level for
drinking water.7 This means that property
owners may be forced to cleanup these contaminants to these low levels. More problematic, treatment widely used to remediate
existing contaminants, such as TCE, Perc
and/or TCA, is generally ineffective at remediating these contaminants. Remediation of
1,4-dioxane, PFOS, and PFOA calls for very
costly measures.8

Parties with a 1,4-dioxane, PFOA, or
PFOS problem are not without recourse.
Cleanup costs may be recovered from polluters under: (i) tort law (negligence, and
nuisance), (ii) CERCLA cost recovery/contribution, and/or (iii) Resource Conservation and Recovery Act (RCRA) citizen suit.9
It should be noted that CERCLA provides a
generous statute of limitations and strict liability scheme.10 RCRA only enables parties
to obtain prospective injunctive relief (i.e.,
requiring or funding a cleanup).11 Property
damages are unavailable under CERCLA and
RCRA, but may be recovered under tort causes of action. The statute of limitations under
tort law is generally three years from the date
of discovery – though some nuances exist.12
Manufacturers of the chemicals and applicable products are also targets and potentially may be pursued under tort-based strict
products liability theories. CERCLA and
RCRA causes of action are likely unavailable against manufacturers for Long Island
properties because the manufacturers do not
operate here. 1,4-dioxane was primarily produced by Dow Chemical. PFOS and PFOA
were primarily produced by 3M Company.
PFOA was, to a lesser extent, manufactured
by Dupont.
Further, several strategies exist to minimize a property owner’s liability. The first is
for a buyer, current property owner, or tenant
to enter into the Brownfield program with the
DEC. That program may limit a party’s liability and make lucrative tax credits available. The
second is to negotiate a consent order with
the DEC to declare the buyer, property owner,
or tenant a bona fide prospective purchaser
under CERCLA – that consent order could
result in liability protection. Finally, a buyer,
property owner, or tenant may seek to negotiate contractual indemnification language
in a purchase/sale agreement or lease and/or
establish an escrow fund to handle known and
unknown environmental conditions.

Comprehensive Environmental Due
Diligence is Critical
Proper environmental due diligence is
more important than ever; lackluster due
diligence could cause significant exposure.
Proper environmental due diligence is most
critical for buyers of commercial and industrial properties. But all parties – buyers, sellers, and tenants – should pay close attention.
Environmental due diligence normally
involves first conducting a Phase I, whereby
a retained environmental consultant typically interviews site owners/operators, reviews
public records, and completes a site inspection. If no recognized environmental conditions are identified, a Phase II, which includes
actual subsurface sampling, is not conducted.
But environmental conditions associated
with 1,4-dioxane, PFOS, or PFOA may slip
through a Phase I review. As stated above, the
chemicals have not only been used by industry, but have also been in consumer products.
This means the chemicals could have been
introduced to the subsurface from an apparent innocuous property. Further, a previously closed superfund or brownfield site, may
pass a general Phase I review. But because
1,4-dioxane was used with TCE, Perc, and
TCA and the prior cleanup methods are generally ineffective to remediate 1,4-dioxane, a
re-opener is very possible.
If a Phase II is conducted, parties must
similarly be aware of very important issues.
The likely remedial standards for 1,4-dioxane, PFOS, and PFOA are so low that parties must take note of detection limits used
by consultants to analyze the samples. If
high detection limits are used, results may
be worthless. Further, proper sampling regimens, as well as locations and depths of the
samples, are critically important.
Municipalities should consider sampling
their landfills and suspect properties for these
contaminants. They undoubtedly will be
required to do so by New York State Department of Environmental Conservation (DEC)
in the very near future if not required to do so
already. Having sampling data in hand before
DEC-required sampling occurs will enable a
municipality to develop a strategy to handle
DEC demands and the contamination itself.

Nicholas Rigano is a Partner at Rigano
LLC, in Melville and Chair of the NCBA
Environmental Committee. He represents
various municipalities and property owners
in connection with subsurface contamination in both litigation and transactional
matters.
1. David M. Schwartz, State proposes new drinking water
standards for 3 chemicals, Newsday (Jul. 9, 2019), available
at https://nwsdy.li/2xGvOkQ.
2. 42 USC § 9607(a).
3. See EPA, Technical Fact Sheet – 1,4-dioxane (Nov. 2017),
available at https://bit.ly/1szfaP7.
4. See EPA, Technical Fact Sheet – Perfluorooctane
Sulfonate and Perfluorooctanoic Acid (Nov. 2017), available at https://bit.ly/2BSaYyp; EPA, Drinking Water
Health Advisory for Perfluorooctanoic Acid (PFOA) (May
2016), available at https://bit.ly/29If1E0; EPA, Drinking
Water Health Advisory for Perfluorooctane Sulfonate
(PFOS) (May 2016), available at https://bit.ly/2ya8Fs6;
US Dep’t of Health and Human Svcs., Agency for Toxic
Substances and Disease Registry, Toxicological Profile
for Perfluoroalkyls (June 2018), available at https://www.
atsdr.cdc.gov/toxprofiles/tp200.pdf; Interstate Tech. Reg.
Council, Environmental Fate and Transport for Per- and
Polyfluoroalkyl Substances § 2.2, available at https://bit.
ly/2N767CQ.
5. See NYS Dep’t of Health, Drinking Water Quality
Council Recommends Nation’s most Protective Maximum
Contaminant Levels for Three Unregulated Contaminants
in Drinking Water (Dec. 18, 2018), available at https://
on.ny.gov/2Rkutw8.
6. See, e.g., NYS Dep’t of Health, Information Sheet
Newburgh Area PFAS Biomonitoring Group-Level Results,
p.2 (Nov. 2018), available at https://on.ny.gov/31I0kYl.
7. See 6 NYCRR § 703.5.
8. See Technical Fact Sheet – 1,4-dioxane, supra n.1;
Technical Fact Sheet – Perfluorooctane Sulfonate and
Perfluorooctanoic Acid, supra n.2.
9. See 42 USC §§ 9607, 9613, 6972.
10. Id.
11. See 42 USC § 6972.
12. See CPLR 214-c.
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Relief From Zoning Requirements
for Religious Institutions

Land use practitioners appearing on
behalf of religious institutions before municipal boards, and most often zoning boards,
should be familiar with not only applicable
case law but also the Religious Land Use and
Institutionalized Persons Act of 2000 (“RLUIPA”), 42 U.S.C. §§2000cc to 2000cc-5. One of
the purposes of RLUIPA is to protect individuals and religious institutions from land use
regulations that place a “substantial burden”
on religious freedom, including the right to
congregate with others for a religious purpose.
Municipal boards hearing a land use
application on behalf of a religious institution must keep in mind that both federal
and state courts faced with challenges to land
use determinations involving religious institutions will look to enforce the protections
provided by RLUIPA. In doing so a court
will consider whether a municipal board has
attempted to “suggest measures to accommodate the proposed religious use”1 while
also addressing the concerns of surrounding
property owners.

Religious Institutions in
Residential Neighborhoods
Religious institutions often own real
property in residential neighborhoods where
houses of worship have historically been
located. These include churches, synagogues

serve the public’s welfare and
and mosques among other relimorals” while also reminding
gious meeting places.2
that, “a religious institution
Often a religious institution
does not enjoy a conclusive prewill face opposition from neighsumption of an entitlement to
boring property owners conan exemption from zoning ordicerned about the size of a pronances.”
posed building to be used for
As such, a zoning board does
religious purposes along with
have the right to deny a relian anticipated increase in trafgious institution’s application to
fic associated with the building’s
construct or expand its builduse by its congregation. A new
ing if it is determined that such
or expanding building in a resiconstruction will significantly
dential neighborhood will likely
Lisa A. Cairo
impact the surrounding neighrequire a special permit and variborhood in a negative manner.4
ances from a zoning board.
A zoning board may encourThe most common examples of
age the religious institution to discuss a com- potential negative impacts on the surroundpromise with neighboring property owners ing community are increased traffic and lack
that is acceptable to all parties. As land use of available parking.
attorneys know, too often such compromise
A Case after RLUIPA
cannot be met and a zoning board is left to
consider the application in accordance with
Post-enactment of RLUIPA, the Court
applicable municipal law3 while taking care- of Appeals, in Pine Knolls Alliance Church v.
ful notice of RLUIPA and legal precedent.
Zoning Bd. of Appeals, 5 N.Y.3d 407 (2005),
provided further insight on the responsibilA Case Prior to RLUIPA
ity of municipal boards faced with religious
Prior to the enactment of RLUIPA, the institutions’ land use applications.
In Pine Knolls it is explained that a municNew York State Court of Appeals in Cornell University v. Bagnardi, 68 N.Y.2d 583 ipality may consider other means of accom(1986) explained that “religious and educa- modating a religious institution when an
tional institutions enjoy special treatment original request for zoning relief is deterwith respect to residential zoning ordinanc- mined to be too burdensome on a surroundes because these institutions presumptively ing neighborhood. There a church made
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application to a zoning board requesting
modification of its existing special use permit
to allow a planned expansion of two existing
buildings, construction of a third building
and a proposed second driveway for ingress
and egress onto the property to be situated
directly across from a residential street creating a four way intersection. The church
had an existing entranceway that could be
enlarged to address the anticipated increase
in visitors to the property.
The court agreed with the zoning board’s
denial of the church’s request to construct a
second driveway on its property which the
zoning board determined to have a “significant negative impact on the surrounding
community.”5

Direction from the Courts
Although the Court of Appeals has not
referred to RLUIPA in any decision concerning a challenge to a land use decision or
municipal zoning code, the direction that the
court has provided to both municipal board
members and practitioners with respect to
appropriate land use decisions involving religious entities is undoubtedly consistent with
the federal statute. The standard required to
establish a violation of RLUIPA has been set
forth by the Eastern District of New York as
See ZONING, Page 20
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Don’t Get Foiled Again: The Danger of an
Untimely or Unreasonable FOIL Response

Virtually every Advisory Opinion released
by the Committee on Open Government
opens with a recitation of the rule of law,
recently reiterated by the Court of Appeals,
that the Freedom of Information Law (“FOIL”)
“is based on a presumption of access in accordance with the underlying ‘premise that the
public is vested with an inherent right to
know and that official secrecy is anathematic
to our form of government.’”1 Indeed, Article
6 of the Public Officers Law was enacted for
the purpose of promoting “open government
and public accountability”2 and to provide
“the electorate with sufficient information
to ‘make intelligent, informed choices with
respect to both the direction and scope of
governmental activities’ and with an effective
tool for exposing waste, negligence and abuse
on the part of government officers.”3

Statutory Disclosure Requirements
FOIL contains certain enumerated exemptions from its disclosure requirements.4
However, consistent with the underlying
legislative policy favoring disclosure, those
exemptions “are to be narrowly construed
to provide maximum access, and the agency seeking to prevent disclosure carries the
burden of demonstrating that the requested
material falls squarely within a FOIL exemption by articulating a particularized and specific justification for denying access.”5
Compliance with FOIL can be an unpleasant and complicated task. Manpower is frequently limited or inexperienced, and reproduction facilities are often overburdened.
These problems can lead to missed deadlines
or unjustified rejection of appropriate document requests. Unfortunately, delays and
denials might be even be in furtherance of a
misguided hope that a FOIL request will simply “go away.”
Many FOIL requests do simply “go away”
because “people cannot afford to take a government agency to trial to exercise their right
to access public information.”6 Thus, in order
to “encourage compliance with FOIL and to
minimize the burdens of cost and time in
bringing a judicial proceeding,”7 FOIL was
amended. The law now provides that in FOIL
enforcement litigation, the court:
(i) may assess, against such agency
involved, reasonable attorney’s fees and other
litigation costs reasonably incurred by such
person in any case under the provisions of
this section in which such person has substantially prevailed, and when the agency failed

to respond to a request or appeal
78 proceeding seeking disclosure
and an award of attorneys’ fees.12
with the statutory time; and (ii)
Prior to submitting its answer in
shall assess, against such agency
that proceeding, the Education
involved, reasonable attorney’s
Department provided docufees and other litigation costs reaments responsive to her inquisonably incurred by such person
ry—some redacted and some
in any case under the provisions
not. The Education Department
of this section in which such perthen submitted its answer, conson has substantially prevailed and
tending that the petition was now
the court finds that the agency had
moot, that its redactions were
no reasonable basis for denying
authorized and proper, and that
access.8
petitioner had not demonstratRichard S. Finkel
Following the amendment,
ed her entitlement to attorneys’
an award of fees remains discrefees. The lower court granted the
tionary where the petitioner has
“substantially prevailed” and the agency did petition to a very limited extent, upheld the
not timely respond to a request or an appeal. vast majority of the redactions and otherwise
However, an award of fees is now mandatory dismissed the proceeding. The Third Departunder the circumstance that the petitioner ment affirmed.13
After granting leave, the Court of Appeals
has “substantially prevailed” and the court
determines that there was “no reasonable modified the order. It found that the Education Department had properly redacted the
basis for denying access.”
A discussion of how critical statutory documents it had produced under its cited
terms have been interpreted by the Courts exemptions. However, it still awarded petitioner attorneys’ fees, concluding that she had
follows.9
substantially prevailed in the litigation. RejectMatter of Grabell
ing the Third Department’s conclusion that
In Grabell, the petitioner submitted a petitioner had not “substantially prevailed”
FOIL request to the Police Department. 10 because the majority of the Education DepartThe request and the administrative appeal ment’s redactions had been upheld, the Court
that followed were denied based upon various of Appeals observed that there had been no
law enforcement and public safety exemp- disclosure of any kind until petitioner comtions. Petitioner then commenced an Article menced her Article 78 proceeding and that her
78 proceeding. The lower court was receptive “legal action ultimately succeeded in obtaining
to the petition, directed the Police Depart- substantial unredacted post-commencement
ment to disclose certain records, subject to disclosure responsive to her FOIL request—
court-ordered redactions, and granted peti- including both disclosure that was volunteered
by the agency and disclosure that was comtioner’s request for attorney’s fees and costs.
14
The First Department took a different pelled” by court order. The Court of Appeals
view. It concluded that the bulk of the Police opined that the denial of fees would frustrate
Department’s justifications for denying dis- FOIL’s purpose, and explained:
Under these circumstances, petitioner
closure was sufficiently particularized and
properly invoked, though it found some of substantially prevailed within the meaning of
the lower court’s disclosure directives appro- Public Officers Law § 89(4)(c) and the Appelpriate. Despite the fact that certain aspects late Division erred in determining that petiof the lower court’s order were affirmed, the tioner failed to meet the statutory prerequiAppellate Division concluded that because it sites for an award of attorney’s fees. Indeed, to
had significantly modified the lower court’s conclude otherwise would be to permit agenorder, petitioner had “not ‘substantially pre- cies to circumvent section 89(4)(c) because
vailed,’ and thus there is no basis for an award “only a petitioner who fully litigated a matter
of attorney’s fees and other litigation costs.”11 to a successful conclusion could ever expect
an award of counsel fees and a respondent
whose position was meritless need never be
Matter of Madeiros.
concerned about the possible imposition of
In Madeiros, after petitioner’s FOIL request
such an award so long as they ultimately setwas denied in its entirety and the Education
tled a matter—however dilatory.” 15
Department failed to respond to her appeal in
a timely manner, she commenced an Article
Matter of Prisoners’ Legal Servs.
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In Prisoners, petitioners requested copies of unusual-incident reports, use-of-force
reports, and inmate behavioral reports, which
requests were complied with except to the
extent that correction officers’ names were
redacted under Public Officers Law § 87(2)
on the contention that disclosure would violate Civil Rights Law § 50-a(1).16 An administrative appeal was denied and petitioners’
Article 78 petition was dismissed.
The Third Department observed that it
was called upon “to decide, as a matter of
first impression, whether unusual incident
reports, use of force reports and inmate misbehavior reports generated in the correctional facility setting qualify as ‘personnel
records’ within the meaning of Civil Rights
Law § 50-a (1) and are thus exempted under
FOIL.”17 After a thorough analysis, the Court
determined that the documents, in unredacted form, were not exempt from disclosure. However, it concluded that “[a]lthough
petitioner has ‘substantially prevailed’ in this
proceeding…DOCCS had a ‘reasonable basis

for denying access’…and that, therefore, petitioner is not entitled to an award of counsel
fees and costs.”18

Recovery of Fees on Fees
In the circumstance where a petitioner
commenced an Article 78 proceeding, the
respondent then produced the documentation, the parties settled, and the petition was
withdrawn, are the attorneys’ fees incurred
in connection with a subsequent motion to
recover attorney’s fees recoverable under
FOIL? In other words, does FOIL authorize
the recovery of fees on fees?
The scarce authority on that issue answers
the question in the negative. In Matter of Legal
Aid Soc’y v. New York Cnty. Dist. Attorney’s
Off., the court granted petitioner’s motion, as
it was required to do, insofar as it requested
an award of attorneys’ fees for prosecuting the
FOIL proceeding, i.e., petitioner had substantially prevailed (consistent with Madeiros)
and the court found that respondent lacked
a rational basis to deny disclosure in the first
instance.19 However, the court denied the
motion to the extent it sought recovery of the
attorney’s fees incurred in seeking an award
of attorneys’ fees, explaining as follows:
An award of so-called ‘fees on fees’ must
‘be based on a statute or on an agreement’, and
then only when the language of the statute or
relevant agreement is ‘unmistakably clear’
that such an award is authorized. The petitioner has cited, and research has revealed,
no decision addressing the issue of whether
fees on fees are recoverable in a successful
FOIL proceeding. FOIL’s vague and general
fee-shifting provision is not unmistakably
clear that such fees are authorized. Hence, the
court concludes that an award of fees on fees
is not permissible here. 20

Conclusion
Delay and the unreasonable denial of FOIL
requests can prove costly, and a strategy that
forces litigation prior to compliance is ill-advised. Timely responses and the invocation
of statutory exemptions only when justifiable
should serve to protect your municipal clients.
Richard S. Finkel is a member of Bond,
Schoeneck & King, PLLC and practices
Labor and Employment and Municipal Law.
He served as the North Hempstead Town
Attorney from 2004–12.
1. Matter of Madeiros v. New York State Educ. Dept., 30
N.Y.3d 67, 73 (2017) (quoting Matter of Fink v. Lefkowitz,
47 N.Y.2d 567, 571 (1979)).
2. Gould v. New York City Police Dept., 89 N.Y.2d 267, 274
(1996).
3. Matter of Capital Newspapers Div. of Hearst Corp. v.
Burns, 67 N.Y.2d 562, 566 (1986) (quoting Fink, 47 N.Y.2d
at 571).
4. See Public Officers Law §§ 87 and 89.
5. Capital Newspapers, 67 N.Y.2d at 566.
6. 2017 New York Assembly Bill A2750, New York Two
Hundred Fortieth Legislative Session.
7. Id.
8. Public Officers Law § 89(4)(c) (emphasis added).
9. The first two authorities discussed below were decided
pre-amendment but address pivotal terms that are still
present in the statute.
10. Matter of Grabell v. New York City Police Dept., 139
A.D.3d 477 (1st Dept. 2016).
11. Grabell, 139 A.D.3d at 479.
12. Madeiros, 30 N.Y.3d at 72–74.
13. Matter of Madeiros v. New York State Educ. Dept., 133
A.D.3d 962 (3d Dept. 2015).
14. Madeiros, 30 N.Y.3d at 79.
15. Id. at 79-80 (quoting Matter of New York Civ. Liberties
Union v. City of Saratoga Springs, 87 A.D.3d 336, 339-340
(3d Dept. 2011)).
16. Matter of Prisoners’ Legal Servs. of New York v. New
York State Dept. of Corr. & Cmty. Supervision, 173 A.D.3d
8 (3rd Dept. 2019).
17. Id. at 11.
18. Id. at 14.
19. 2019 N.Y. Slip Op. 31106(U), 2019 N.Y. Misc. LEXIS
1955 (Sup.Ct., N.Y. Co. Apr. 11, 2019).
20. Id. at *4–5.
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Real Estate/Municipal Law

New Transfer Tax Regulations
and Practical Considerations

On March 31, 2019, the budget for New
York State was approved for the fiscal year 2020.
Included in that budget were changes to the
current transfer tax law and the creation of a
supplemental mansion tax, effective July 1. The
revenue generated from these increases is estimated to generate approximately $365 million
dollars per year, which is earmarked to fund
capital improvements for the Metropolitan
Transit Authority.

New Transfer Tax Regulations in
Effect as of July 1, 2019
Section 1402 of the Tax Law1 was amended
to provide that (i) there shall be an additional
$1.25 paid per $500.00 dollars for any conveyance of residential real estate of three million
dollars or more. This amendment also provided that there shall be an additional $1.25 paid
per $500.00 when the conveyance of any other
property is two million dollars or more. Therefore, the total transfer tax paid, in accordance
with Section 1402 shall be $3.25 per $500.00
dollars for any conveyance of residential real
estate of three million dollars or more and the
conveyance of any other property of two million dollars or more.
Section 1402-b2 was created as a supplemental tax for any city in New York State with
a population of one million or more, which
essentially applies this new tax solely to conveyances in New York City. Section 1402-b
provides that an additional:

•

•

•

•

•

•

•

.25% of the consideration of
sideration is at least twenty-five
residential real estate shall be
million dollars.
It should be noted that these
paid when the consideration
new laws apply to all conveyancis at least two-million dollars,
es occurring on or after July 1,
but less than three-million
2019. However, if the contract
dollars;
for the transaction was executed
.50% of the consideration of
or the down payment was made
residential real estate shall be
on or before April 1, 2019, but
paid when the consideration
the transaction closes after July
is at least three-million dollars
1, the new laws shall not apply.
but less than five-million dolAny conveyances occurring on or
lars;
1.25% percent of the consider- Anthony C. Curcio after July 1, re required to use the
newly revised “Combined Real
ation of residential real propEstate Transfer Tax Return, Crederty shall be paid when the
consideration is at least five-million dollars it Line Mortgage Certificate, and Certification
of Exemption from the Payment of Estimated
but less than ten-million dollars;
2.25% percent of the consideration to the Personal Income Tax Form,” more commonresidential real property shall be paid when ly referred to as the TP-584 form. The updatsuch consideration is at least ten-million ed form can be found on the New York State
dollars but less than fifteen-million dollars; Department of Taxation and Finance website.
2.5% percent of the consideration to the
Practical Matters
residential real property shall be paid
when such consideration for the conveyPractitioners should be aware of other events
ance is fifteen-million dollars but less than outside of a typical purchase and sale of propertwenty-million dollars;
ty that may or may not trigger an obligation to
2.75% percent of the consideration of res- pay transfer tax.
idential real property shall be paid when
For example, the creation of a taxable lease
such consideration is at lease twenty-mil- or sublease without an option to purchase shall
lion dollars but less than twenty-five mil- be considered a conveyance subject to transfer
lion dollars; and
tax when (i) the sum of the term of the lease or
2.9% of the consideration of residential sublease and any options for renewal exceeds
real property shall be paid when such con- forty-nine years, (ii) substantial capital improve-
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ments are or may be made by or for the benefit
of the lessee or sublessee, and (iii) the lease or
sublease is for substantially all of the premises
constituting the real property. “Substantially
All” has been determined to mean 90% percent
or more of the total rentable space of the premises, exclusive of common areas.
For the purpose of determining whether a
lease or sublease is for substantially all of the
premises constituting the real property, the
premises shall include, but not be limited to (i)
an individual building, except for space which
constitutes an individual condominium or
cooperative unit, (ii) an individual condominium or cooperative unit; or (iii) where a lease or
sublease is of vacant land only, any portion of
such vacant land. In order to trigger a transfer
tax obligation, all three requirements shall be
fulfilled. In Marmon Enterprises, Inc.,3 the
leased parcel, which included a new building
and new parking lot, constituted less than 90%
of the total rentable space available to all tenants in the entire shopping center, exclusive of
common areas. As such, the ground lease for
the leased parcel was not for substantially all of
the premises constituting the real property and
no transfer tax was due on the execution of the
ground lease.
If it is determined that all three requirements
herein are met to consider the lease or sublease
subject to transfer tax, the total transfer tax due
See TAX REGULATIONS, Page 19
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PROGRAM CALENDAR
September 12, 2019
CHAMPION OFFICE SUITES LECTURE SERIES PRESENTS:
Dean’s Hour: New York’s Specialized High Schools in an Age of
Diversity and Inclusion: Lessons from the Harvard Case
With the Federalist Society Long Island Lawyers Chapter, the
Asian American Bar Association of New York, the South Asian
Bar Association of New York, and the NCBA Diversity and
Inclusion, Business Law, Tax and Accounting, LGBTQ, and
Federal Courts Committees
Sponsored by NCBA Corporate Partner Champion Office Suites
Sign-in begins 12:00 p.m.; Program 12:45–1:45 p.m.
Credits offered: 1 credit in diversity, inclusion and elimination of
bias
September 12, 2019
This Year’s Most Significant Bankruptcy Decisions
With the NCBA Bankruptcy Law Committee, the Suffolk
Academy of Law, and the Federal Bar Association
Program sponsored by Rivkin Radler LLP and Clifford Chance
LLP. Light supper will be provided for attendees.
Sign-in begins 5:00 p.m.; Program 6:00–8:00 p.m.
Credits offered: 2 credits in professional practice

Pre-registration is required for all Academy pr
registration or email academy@nassaubar.org.
purchase through in-house caterer. The Acade
September 17, 2019
Developments in Healthcare Fraud
With the NCBA Hospital and Health Law Committee
Sign-in begins 5:00 p.m.; Program 6:00—8:00 p.m.
Credits offered: 2 credits in professional practice or skills

September 18, 2019
DIVING INTO DISTRICT COURT LECTURE SERIES
PRESENTS: Dean’s Hour: Statewide Housing Security and
Tenant Protection Act of 2019
With the NCBA District Court and Real Property Law
Committees
Sponsored by NCBA Corporate Partners Tradition Title Agency,
Inc. and Dime Community Bank
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m.
Credits offered: 1 credit in professional practice or skills

September 24, 2019
CHAMPION OFFICE SUITES LECTURE SERIES PRESENTS
Dean’s Hour: Ethical Obligation to Maintain Confidentiality in
an Electronic Age
With the NCBA Ethics Committee
Sponsored by NCBA Corporate Partner Champion Office Suites
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m.
Credits offered: 1 credit in ethics
September 25, 2019
Can a Judge Have an Extra-Judicial Life? An Evening with
Hon. Frederic Block
With the NCBA Federal Courts Committee
Sign-in begins 5:00 p.m.; Program 6:00—7:00 p.m.
Credits offered: 1 credit in ethics
October 2, 2019
Dean’s Hour: Avoiding Deportation—Options for Gaining Legal
Status in the United States
With the NCBA Immigration Law Committee and the Assigned
Counsel Defenders Program Inc. of Nassau County
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m.
Credits offered: 1 credit in professional practice or skills

RECEIVER: PART 36 CERTIFIED TRAINING

NOVEMBER 14, 2019
5:30—8:45 p.m.
3.0 credits in professional practice; .5 in ethics
Registration fees: $125 NCBA Member/$155 Non-Member Attorney
$100 Non-Attorney

Light supper and written materials will be provided. Part 36 training is
excluded from the free CLE offer for members.

Nassau Lawyer

September 2019

rograms. Seating limited for those that do not pre-register. Call (516) 747-4464 for ease of
. Please note that outside food is not permitted at Dean’s Hours. Lunch is available for
emy office is open 8:30 a.m. to 5:00 p.m. Monday through Friday.

,
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y
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October 3, 2019
Dean’s Hour: Age of Enlightenment—Criminal Discovery
in New York
With the NCBA Criminal Courts Law and Procedure
Committee and the Assigned Counsel Defenders Program
Inc. of Nassau County
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. Credits
offered: 1 credit in professional practice or skills
October 16, 2019
Dean’s Hour: Present Status of Social Media and
Employment Law: From Facebook to Emojis
With the NCBA Labor and Employment Law Committee
Sponsored by NCBA Corporate Partner Dime Community
Bank
Sign-in begins 12:00 p.m.; Program 12:45—1:45 p.m. Credits
offered: 1 credit in professional practice or skills
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We Care
We Acknowledge, with Thanks,
Contributions to the WE CARE Fund
DONOR

IN HONOR OF

Hon. Susan T. Kluewer

The WE CARE Golf & Tennis Classic

Hon. Joseph and Marissa Lorintz

The engagement of Amanda Nagrotsky and Matt

Emily Franchina

Connie Cincotta

Patricia Peck and Family
The Nassau County Bar Association
		
in gratitude of the portrait presentation
		
honoring the Hon. George Peck
Hon. Denise Sher

The engagement of Amanda Nagrotsky and Matt

IN HONOR OF JODY RATNER, FOR HER DEDICATION TO WE CARE
Emily Franchina

Stephen Gassman
Christopher T. McGrath
Hon. Denise Sher

DONOR

IN MEMORY OF

Michael G. Lo Russo

William J. Reynolds, Jr.

Adrienne and Roger Hausch

Roy Bartow, father of Cheryl Bartow

Jill C. Stone
Eileen McLoughlin, mother
		
of Maureen McLoughlin
Hon. Joy M. Watson

Roy Bartow, father of Cheryl Bartow

IN MEMORY OF BEATRICE DIAMOND,
MOTHER OF HON. KENNETH S. DIAMOND
Hon. Angelo A. Delligatti
Hon. John G. Marks
Hon. Denise Sher
Hon. Claire I. Weinberg

IN MEMORY OF HON. THOMAS S. GULOTTA, FORMER NASSAU
COUNTY EXECUTIVE AND BELOVED BROTHER
OF THE HON. FRANK A. GULOTTA, JR.
Pat Carbonaro

Hon. Carnell T. Foskey
Emily Franchina
Stephen Gassman
Adrienne and Roger Hausch
A. Thomas Levin
Michael G. Lo Russo
Hon. John G. Marks
Hon. James P. and Marie McCormack
Christopher T. McGrath
Grace Moran
Hon. Denise and Bob Sher
Jane and Shelly Shrenkel
Hon. Peter B. Skelos
Hon. Ira Warshawsky
Hon. Joy M. Watson
Hon. Claire I. Weinberg
Richard and Kathleen Wright

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501
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24th Annual WE CARE Golf and Tennis Classic
July 29, 2019
Honoring John Farrell, Hon. Roger B. Tilles, and
Stephen Gassman Award Recipient Florence M. Fass
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NCBA 2019–2020 Corporate Partners
Nassau County Bar Association Corporate Partners are
committed to provide members with the professional products
and services they need to succeed. Contact the Corporate Partner representatives directly for personalized service.

ACCOUNTING, BUSINESS VALUATION AND
CONSULTING FIRMS
Empire Valuation Consultants
Harold L. Deiters III
(631) 719-3226
hd@empireval.com

Founded in 1988, Empire Valuation
Consultants has grown into one of the
nation’s leading and most respected independent valuation consulting firms, committed to providing personalized attention
and delivering timely results to every
engagement.
Harold Deiters is a Partner of Empire
Valuation Consultants. He is a trained
professional in preparing business valuations and performing forensic accounting. His experience
covers valuations for matrimonial and estate tax purposes, gift
planning, shareholder disputes, economic damages and buy/sell
agreements.
Harold has extensive experience in tax return preparation,
accounting and auditing both public and privately held companies, including manufacturing, wholesale and retail distribution,
professional service organizations and not-for-profit organizations. In addition, he has over eight years of accounting experience in the private sector

BST & Co., CPAs, LLP
Michael J. Raymond
mraymond@bstco.com
(800) 724-6700 x374

BST & Co. CPAs, LLP is a multidisciplinary accounting and financial consulting
firm of over 100 people, with offices in
New York and Albany. As a proud member of the RSM US Alliance, a premier
affiliation of independent accounting and
consulting firms in the United States, BST
provides its clients with unparalleled depth
in industry, tax and financial expertise,
allowing the firm’s professionals to perform
effectively and efficiently in the largest and most complex cases.
Michael J. Raymond is the Managing Partner of BST’s Valuation, Forensic Accounting and Litigation Support Group. He
has over 25 years’ experience in public accounting, more than 20
of which have been dedicated to business valuation and forensic accounting, predominantly in connection with litigation
matters. His business valuation experience encompasses a wide
range of industries and includes complex interests and securities
in corporations, private equity and hedge funds, as well as closely held and family operated businesses of all sizes in the United
States and abroad.

MPI (Management Planning Inc.)
Joshua S. Sechter, CPA/ABV, CFE
(516) 660-0864
jsechter@mpival.com

MPI, founded in 1939, is a prestigious
national business valuation and advisory
firm, providing valuations for a variety of
tax, financial reporting, litigation support,
and other business applications, as well
as corporate advisory services to business
owners and their representatives. With over
25 valuation professionals across seven
major cities, MPI is proud to be the choice
of leading attorneys across the country.
MPI has 80 years of experience of helping attorneys and
their clients prepare to prevail in court. MPI’s senior professionals have appeared as expert witnesses in the U.S. Tax Court,
U.S. District Court, U.S. Claims Court, state courts, domestic
relations courts, and before government agencies. MPI’s services
include valuations for income and gift tax purposes, matrimonial disputes, shareholder disputes, IRC

Section 409a, purchase price allocations, sale-leasebacks, valuations supporting C to S corporation valuations, intangible assets,
stock options, phantom stock, early stage companies, complex
capital structures, among others. MPI also provides forensic
accounting, lifestyle analyses, separate property analyses, damage calculations, impairment testing, fairness opinions, succession planning, solvency opinions, joint-venture and divestiture
modeling, and M&A services.
Joshua Sechter is a Vice President in MPI’s New York City
office and is a devoted supporter of the Nassau County Bar
Association. Josh is a certified public accountant, has been
practicing accounting for over 15 years, and is accredited as a
business valuator by the AICPA. He has testified as an expert
witness and has been appointed as a neutral financial expert.

APPELLATE SERVICES PROVIDERS
PHP PrintingHouse Press
John Farrell
(212) 624-9985
jfarrell@phpny.com

Since 1970, PHP has worked diligently
to be the industry’s leading appellate services provider delivering innovative solutions that address the needs of clients as
well as the appellate industry at large.
PHP is a proud corporate partner of
WE CARE, the nationally recognized
fund of the Nassau Bar Foundation, the
charitable arm of the Nassau County Bar
Association.

BANKING AND FINANCIAL SERVICES
Dime Community Bank
Diane C. Duel
(718) 782-6200 x5957
DDuel@dime.com

Dime has helped New Yorkers achieve
their personal and business banking goals
for over 150 years. Every day, the community bank delivers smart solutions to
business and retail customers by providing
financial guidance, personal service and
honest value. For attorneys and legal services businesses, Dime provides IOLAs,
checking to fit business needs, loans and
lines of credit, as well as SBA lending.
A dedicated attorney relationship banker will partner with
you and your firm to guide you through your banking relationship with Dime, helping you reach your business goals.
The lending team provides local decision-making and quick
turnaround. Dime also helps law firms run a smarter business
through technology and solutions such as online banking,
mobile banking, remote deposit capture, and merchant services.

Sterling National Bank
Jeffrey Mercado CFP, MBA
(212) 575-2887
jmercado@snb.com

Sterling National Bank specializes in the delivery of financial services and solutions for small to
mid-size firms on Long Island and the
greater New York metropolitan area.
At Sterling, law firms will find products and services designed for the legal
community. Whether a firm needs to
optimize cash flow, expedite payments or
efficiently manage client accounts, a Sterling Relationship Manager is the resource
to provide exceptional service and to help
your law firm thrive. For practices that routinely utilize official
bank checks, Sterling’s Bank Check Xpress gives a much-needed edge with remote official bank check printing solutions.
Sterling was recently ranked nationally in 2019 Forbes America’s Best Bank and ranked #3 in the state of New York.
Jeffrey Mercado is the Senior Managing Director and
Co-Head of Law Firm Banking. Prior to joining Sterling
National Bank, Jeffrey spent nearly 20 years at Wells Fargo,
most recently as a Senior Private Banker in the Legal Specialty Group, where he led a team of specialists who provided
law firm banking solutions and services, including corporate
trust and escrow services, lines of credit, partner capital
loans and lines, life insurance premium financing and retirement advisory services.

COURT REPORTING SERVICES
Realtime Reporting
Ellen Birch
(516) 938-4000
ebirch@realtimereporting.com

Realtime Reporting, Inc. is a national
court reporting staff that provides reliable court reporting and litigation support services for depositions, examinations before trial, arbitrations, hearings
and meetings, at anytime and anywhere
in the United States. Attorneys, administrators and staff trust Realtime to manage
all their court reporting, transcription
and litigation support needs.
Realtime Reporting prides itself on its exclusive ThreePoint Quality Control System. Each transcript is reviewed
three different times, meeting specific criteria before it is
declared final and ready for shipment. Realtime has brought
back old-time, personal service that allows all clients to feel
confident that their specific and unique needs will be met.
Realtime Reporting has been voted Best Court Reporting
Firm on Long Island for two years in a row. Realtime Reporting works with PrintingHouse Press to provide full appellate
services.
Scheduling court reporters, videographers, interpreters
and conference rooms is made easy by submitting your
request through realtimereporting.com or a quick phone call
to owner Ellen Birch at (516) 938-4000. Ellen is a recipient of
the WE CARE Stephen Gassman Award.

INSURANCE FOR LAWYERS
AssuredPartners Northeast, LLC
Regina Vetere
(631) 844-5195
regina.vetere@assuredpartners.com

AssuredPartners Northeast provides
guidance and expertise in lawyers professional liability and other business and
personal insurance to NCBA members.
AssuredPartners’ long-standing proficiencies in health benefits, life insurance,
disability insurance, long-term care,
cyber liability, employment practices liability, 401(k) and retirement planning are
now being offered to the Nassau County
Bar Association and all of its members.
AssuredPartners Northeast is a full-service insurance
agency offering comprehensive asset protection solutions for
businesses and individuals. Headquartered on Long Island in
Melville, with offices nationally and internationally, AssuredPartners offers the market clout of a large national agency,
with the local level of service that the members of the Nassau
County Bar Association expect and deserve.

TITLE SEARCHES, DEEDS AND TRANSFERS
Tradition Title Agency
Karen Keating
(631) 328-4410
kkeating@traditionta.com

Tradition Title Agency, Inc. is a
full-service title company committed
to providing law firms with the highest
quality of title and other services in a
manner that exhibits the greatest standards of professionalism and dedication.
Tradition takes great pride in providing
title insurance for all residential and
commercial real estate.
Tradition is a certified women-owned
business. Founder Karen Keating has more than 40 years’
experience in the title insurance profession.
Tradition is licensed in New York, New Jersey and Pennsylvania and writes for First American, Old Republic and
WFG. Tradition also offers an array of CLE classes through
the Nassau Academy of Law.

Nassau Lawyer
VIRTUAL OFFICE SPACE AND
BUSINESS SERVICES
Champion Office Suites

WEB DESIGN AND SEARCH
OPTIMIZATION SERVICES
Tech ACS Corp.
Juan Vides and Mauricio Vides
(212) 202-1952
info@techacs.com

Roger Kahn
(516) 873-8880
rogerk@virtualofficeny.com

Champion Office
Suites offers clients
the most cost-effective
alternative to traditional
office space in the market
today. Champion’s offices
and conference rooms
are available by the hour,
the day, the week, the

month...and longer.
Whether attorneys need a one-time
use of an office or a conference room for a
deposition or meeting, or the benefits of a
ready-office with a first-class address and full
amenities, or a full-time, fully-serviced executive office, Champion provides the quickest,
easiest, most hassle-free, and flexible alternatives in the market.
Champion Office Suites is conveniently
located on Franklin Avenue in Garden City,
just a few blocks away from the Mineola
court complex and the Nassau County Bar
Association.

TechACS Corp. offers
a range of web design,
web development, and
promotional services,
including Long Island
web design, logo design,
web development, Ecommerce design, and online
advertising.
The Tech ACS Corp.
creative team specializes
in designing dynamic,
interactive websites that
will represent your brand
and build your online
business presence. Our
one-on-one consultative
approach allows us to
collaborate with you to
develop a customized plan for your website,
and we utilize the latest technologies and
design concepts to help your business outshine the competition. TechACS offers tailored creative solutions to give your business
a professional, eye-catching appearance to
drive traffic and increase sales.

FREE Confidential Help Is
Available
Exclusively for the Legal Community
Alcohol
Drugs
Stress
Anxiety
Depression
Practice Closings
Gambling

Confidential
Protected by
Section 499 of the Judiciary Law
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NCBA
Sustaining Members
2019-2020
The NCBA is grateful for these individuals who strongly
value the NCBA's mission and it's contributions
to the betterment of the legal profession.
Mary Ann Aiello
Jamie P. Alpern
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Hon. Gregory W. Carman
Jeffrey L. Catterson
Morton L. Certilman
Hon. Leonard S. Clark
Richard D. Collins
Michael DiFalco
Paul B. Edelman
Hon. Dorothy T. Eisenberg
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Lawrence Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Hon. Frank A. Gulotta
Alan B. Hodish
Warren S. Hoffman
Carol M. Hoffman
Elena Karabatos
Hon. Susan T. Kluewer

Lawrence P. Krasin
Martha Krisel
Donald F. Leistman
Peter H. Levy
Gregory S. Lisi
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Michael A. Markowitz
Christopher T. McGrath
Anthony J. Montiglio
Hon. Michael L. Orenstein
Milan Rada
Michael E. Ratner
Robert J. Reed
Marc W. Roberts
Anne Rosenbach
Leonard M. Rosenberg
Joseph W. Ryan
Hon. Marie G. Santagata
Hon. Denise L. Sher
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Michael F. Sperendi
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Terrence L. Tarver
Hon. James J. Tini
Danielle M. Visvader

LAWYER ASSISTANCE PROGRAM

(888) 408-6222
LAP@nassaubar.org
Nassaubar-lap.org
LAP is supported by grants from the WE CARE Fund, part of the Nassau Bar
Foundation, NCBA's charitable arm, and the NYS Office of Court Administration.

To become a Sustaining Member,
please contact the Membership Office
at (516) 747-4070.
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Pro Bono Attorney of the Month

Roberta Fox

BY GAIL BRODER KATZ

The Safe Center LI (TSCLI) is proud to recognize Roberta
Fox as the September 2019 Pro Bono Attorney of the Month.
A sole practitioner, Ms. Fox is being honored for the work
she has done with victims of domestic abuse. She has been
actively volunteering with the Pro Bono Project since 2012.
Roberta Fox graduated with a Bachelor of Fine Arts from
Carnegie-Mellon University in 1980. She graduated from
Touro Law School in 1984. Ms. Fox started her legal career in
the field of medical malpractice with the law office of Furey &
Furey. Thereafter, she worked for D’Amato, Forchelli, Libert,
Schwartz, Mineo & Carlino as the head of the Residential
Banking Department. In 1988, she opened her own office
with a practice involving family and matrimonial law, mediation, criminal law, personal injury and real estate matters.
With her varied background, Ms. Fox brings a skill set that
is extremely valuable to TSCLI clients. She has represented
some challenging clients with complex cases. It is not always
easy working with victims of domestic abuse and the special
issues that they face. Her knowledge of the topic and caring
manner allows her to understand her clients and their unique
situations. In addition, her expertise and professionalism
enable her to achieve the best possible outcomes for them.
In April of 2017, Ms. Fox agreed to represent a TSCLI
client in Family Court on a simple child support matter. Ms.
X was seeking child support because her Support Order had
been vacated while she temporarily returned to her home
country. However, as is often the case, the simple matter
became a long and protracted case that ultimately went to
trial.

DOCTRINE ...

Continued From Page 7
Fifth Amendment Takings Clause.”12
Taken a step further, Justice Thomas’ dissent explained that Williamson’s exhaustion
of state litigation requirement has permitted
gamesmanship by clever state government
attorneys who will remove a state action to
federal court under 28 U.S.C. 1441 and then
move to dismiss the federal action on the
ground that the plaintiff did not exhaust its
state remedies.13 This degradation of a plaintiff ’s right to seek just compensation for a
government taking is what forced the Court
to overturn the state litigation requirement in
Williamson.
In Knick, the Court expressly declined to

Mr. X was to be personally served with court papers, but
like many of the fathers of TSCLI clients, he was nowhere to
be found. Ms. Fox performed her due diligence, and with the
assistance of other TSCLI volunteer providers, International
Investigative Group and Ultimate Process Service, Mr. X was
finally located and served. Ms. X believed that Mr. X was
hiding funds and not disclosing his true financial situation.
They needed to establish his current income stream from
his two franchises and rental income from properties he
owned. Ms. Fox went through a voluminous number of documents in preparation for trial and with voluntary assistance
from the accounting firm Baker Tilly, she was able to get the
value of Mr. X’s income. When Ms. Fox was assigned the
case, Ms. X already had an order of support requiring Mr.
X to pay $100 weekly for child support. At the culmination
of the case, Mr. X was ordered to pay $1,000 monthly child
support and $12,000 in arrears.
During her representation of Ms. X on the support matter,
an issue with custody arose and Ms. Fox volunteered to take
that on as well. Again, she obtained a great result for Ms. X
and her child.
Ms. Fox recognizes that there is a segment of the local
population that is underserved and who often fall through
the cracks because while they may not qualify for appointed counsel, they definitely cannot afford an attorney. She
believes that her pro bono work can help fill that void. When
asked about her most memorable pro bono case, she stated
that it is the one highlighted in this article. It was very complex and time consuming (she spent over 75 hours on the

Another important question
left by the Court in the
wake of Knick is whether a
landowner should litigate
their takings claims in state
court, or federal court.
address what we described in our 2015 article as the first prong of the Williamson ripeness test, which states that a land use claim
is not ripe for federal review unless and until
the plaintiff establishes that a local governmental agency has reached a “final, defin-

Nassau County Trusts & Estates firm
seeking Of Counsel with potential
future partnership. Surrogate’s Court
litigation experience preferred.
If interested, please write
and send resume to
attorneyabc123@gmail.com.

case,) but it was worth it as she obtained a most favorable
disposition for Ms. X.
Ms. Fox is a Past President of the Nassau County Women’s Bar Association. She has chaired and participated in
many of its committees, including Matrimonial, Legislation
and Judicial Screening. At the state level, she has served on
the Matrimonial, Criminal Law and Children’s Rights Committees. She has also lectured for the New York State Bar
Association, Nassau County Bar Association, Nassau County
Women’s Bar Association, and the Women’s Bar of the State
of New York on a variety of topics, including custody issues
and real estate transactions.
Ms. Fox has been recognized for her excellent work by her
peers and in 2017 won the prestigious Feurlicht-Manning
Attorney for the Child of the Year Award presented by the
Family Court Law and Procedure Committee of the Nassau
County Bar Association. She also won the Virginia C. Duncombe Award from the Nassau County Women’s Bar Association for her contributions to both the legal community and
general population.
Ms. Fox has been a member of the Nassau County Criminal 18b Panel, as well as the Nassau County Family Court 18b
and Law Guardian (now Attorney for the Child) Panels since
1989. In 1990, she joined the Queens County Family Court
Law Guardian and 18b Panels. In addition to her legal work,
Ms. Fox is an active member of the Glen Cove Chamber of
Commerce. She is also an actress and a member of the Silly
Shakespeare Company, with which she will be performing
this coming winter in New York City. Most of all, Roberta
is the proud mother of her son, Alex, a student at Pace University.
TSCLI clients are fortunate that Ms. Fox has performed
her pro bono work on their behalf. We are pleased to highlight Roberta Fox once again and hope you will join us in
congratulating and thanking her for her service to those who
may have been unrepresented.
Gail Broder Katz, Esq. is the Pro Bono Project Coordinator
for The Safe Center LI (formerly Nassau County Coalition
Against Domestic Violence). She can be contacted at
GBroderKatz@tscli.org or (516) 465-4700 for information
about the Project and how you can get involved.

itive position” regarding the precise use of
the property in question, or the applicability
of a local law or regulation to the property.14 The Knick court gave short shrift to this
finality requirement stating only that “Knick
does not question the validity of this finality
requirement, which is not at issue here.”15 The
question remains whether a landowner may
bypass this finality requirement by heading
straight to federal court with a takings claim
the moment that the government attempts to
enforce a zoning and/or land use regulation
without providing just compensation.

Williamson Expansion
Our 2015 article also included a lengthy
discussion of the expansion of the Williamson doctrine to a litany of local land use
and zoning cases including First Amendment claims, Substantive Due Process
claims, Equal Protection claims, and claims
under the Americans with Disabilities Act
and Fair Housing Act.16 Under Williamson, these types of actions, even when they
included takings claims, were not deemed
ripe for federal review until both prongs of
the Williamson test were satisfied (i.e. there
was a final definitive decision from the
local government body and all state remedies were exhausted). Future cases will need
to test whether these types of claims will
be immediately actionable in federal court
under Knick.
Another important question left by
the Court in the wake of Knick is whether
a landowner should litigate their takings
claims in state court, or federal court. The
answer will vary based on jurisdiction and
practitioners should carefully examine the
precedent in their client’s particular jurisdiction before making a decision on where
to bring their claim.
Another procedural question is whether

a landowner may pursue their state claims
in state court and simultaneously file a
federal action for a takings claim or some
other federal right of action. It is often the
case that a landowner aggrieved by a local
government agency may have both state
and federal claims and remedies, with very
different statutes of limitations. Will Knick
permit a landowner to file claims in both
state and federal court to preserve all causes of action a plaintiff may possess? To bar
the federal claims in light of the state claims
would have the same adverse effect as the
“San Remo preclusion trap” which was the
principle point of the Knick ruling as discussed earlier.
There are sure to be many more federal cases brought to test these unanswered
questions and we will be there to report
back when there are answers.
Michael H. Sahn is Managing Partner and
Nicholas J. Cappadora is an Associate at
Sahn Ward Coschignano, PLLC.
1. 473 U.S. 172 (1985).
2. Knick v. Township of Scott, Pennsylvania, Unpublished
Decision, ____ U.S. ____, 139. S.Ct. 2162 (2019), Slip
Opinion (June 21, 2019).
3. Id. at pg. 2.
4. When is a local land use dispute ripe for federal court
review?, Nassau Lawyer, Oct. 2015; Ripeness in Local Land
Use Disputes – Williamson is Here to Stay, Nassau Lawyer
(Sept. 2016).
5. 136 S. Ct. 1409 (2016).
6. Id. at 3.
7. Knick, Slip Opinion at 2.
8. 545 U.S. 323 2005.
9. Knick Slip Opinion at 2, (referencing Heck v. Humphrey,
512 U.S. 477, 480 (1994) (internal citations omitted)
(emphasis in original).
10. Id.
11. 136 S.Ct. 1409 (2016).
12. See Arrigoni, 136 S. Ct. 1409-1410.
13. Id. (citing, e.g., Koscielski v. Minneapolis, 435 F.3d 898,
903 (8th Cir. 2006)).
14. Id.
15. Knick, Slip Opinion at 5.
16. When is a local land use dispute ripe for federal court
review?, Nassau Lawyer (Oct. 2015).
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In Brief
Joseph P. Asselta, chair of
Forchelli Deegan Terrana LLP’s
Construction practice group
is pleased to announce that
the firm has been ranked #39
in Construction Executive magazine’s inaugural The Top 50 Construction Law Firms™ list. Rankings of the most influential firms
practicing construction law were
derived from a survey taken by
hundreds of law firms throughout the United States.

Marian C. Rice

Sharon N. Berlin of Lamb
& Barnosky, LLP became Chair of the New
York State Bar Association’s Local and State
Government Law Section while Eugene
R. Barnosky presented a seminar on the
topic “Top Five Mistakes in Energy Performance Projects and How to Avoid Them!”
Richard K. Zuckerman co-presented on
the topic “Next to Normal — How to Handle Employee Mental Health and Substance
Abuse” at the 19th Annual School Attorney
Law Conference sponsored by the New York
State Association of School Attorneys, and
Lauren Schnitzer presented on the topic
“Section 504 Plan Documentation: What
You Need to Know” at the National Business
Institute Seminar “New York Special Education Law — Comply With the Latest Special
Education Laws to Avoid Liability.”

TAX REGULATIONS ...
Continued From Page 11

is calculated by taking the sum of the annual
rental payments for the term of the lease, and
discounting them to net present value. Net
present value is based on the federal longterm rate (which at the time of this writing was
2.33%) multiplied by 110%, which would give
you a multiplier of 2.57%. This multiplier, multiplied by the total lease payments for the life of
the lease, would give you the net present value
of the consideration for the life of the lease. The
net present value would then be multiplied by
the appropriate transfer tax rate based on the
consideration calculated, providing you with
your transfer tax liability owed.
An example of a transaction where no transfer tax would be due is when a sale-leaseback
transaction is arranged between seller and purchaser to secure a debt or obligation and there
is no change in the beneficial ownership. The
re-conveyance of the fee interest at the end
of the lease represents the satisfaction of the
instrument securing the debt or obligation and
the beneficial ownership remains unchanged.
In 360 Brooklyn Investors LLC,4 360 Brooklyn Investors LLC (“360 BI”) did not intend
to relinquish control of its property, but rather
was seeking to continue ownership and control
of its property. The sale-leaseback transaction
entered into was used to secure 360 BI’s payments and obligations under the lease and several other agreements entered into between seller and purchase in connection with the property. Accordingly, upon expiration or termination

Ellen G. Makofsky, founding
member of Makofsky & Associates, P.C. located in Garden City,
recently served as Co-Chair of
The New York State Bar Association’s state wide continuing legal
education program, Anatomy of
a Trust. Makofsky & Associates,
P.C. concentrates its practice in
elder law, trusts and estates, probate and estate administration
and guardianship matters.

Goldberg Segalla added partner Jacqueline K. Siegel to the
firm’s Employment and Labor practice group
in Manhattan and Garden City.
Ronald Fatoullah & Associates is proud
to announce that the firm has achieved
Tier 1 Ranking for 2020 U.S. News Best Law
Firms. Ronald Fatoullah, Esq. presented
“Long Term Care: 101” for the AARP Theatre Night Lecture Series in Long Island
and was a featured speaker for the National Business Institute in Plainview where he
presented “Wills vs. Trusts, Weighing Pros
and Cons.”
Erica B. Garay, of Garay ADR Services,
was a speaker at the recent American Arbitration Association program on employment law, including an update on recent
Supreme Court decisions, the #METOO

of the lease, title was to be conveyed back to 360
BI along with a satisfaction of its obligation.
Therefore, no transfer tax would have been due
upon the expiration or termination of the lease.

Conclusion
The effect of the new transfer tax laws will
have a two-prong effect. First, Sellers will agree
to sell their properties at a discounted price in
order to minimize their tax burden at the closing of title of their property, enabling Sellers to
walk away from the closing table with more
money. Second, there is the possibility of the
unintentional consequence of suppressing real
estate prices, which can contribute to a negative effect on certain sectors of the real estate
market. Practitioners should guide their clients
accordingly in this regard and should analyze
each transaction with an eye toward minimizing their clients’ transfer tax burden.
Anthony C. Curcio is an Associate in the
Real Estate and Land Use and Zoning
practice groups at Certilman Balin Adler
& Hyman LLP. He represents developers,
purchasers, and sellers in residential and
commercial real estate transactions, land
use, zoning, and real estate financing matters. For additional information regarding
this article, please contact Mr. Curcio at
acurcio@certilmanbalin.com.
1. Tax Law § 1402.
2. Tax Law § 1402-b.
3. NYS Dept. Taxation and Finance – 2007 Adv. Op.
Comm. T & F Opinions, TSB-A-07(2)R, Marmon
Enterprises, Inc.
4. NYS Dept.Taxation and Finance – 2006 Adv. Op.
Comm. T & F Opinions, TSB-A-06(3.1)R, 360 Brooklyn
Investors LLC.
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Movement, and recent state legislation
addressing employment arbitration.
Catalano Gallardo & Petropoulos, LLP
partners Michele Levin and June Reiter
will be among the attorneys to be featured
as Women Leaders in Law for the New York
area in the September 2, 2019 issues of the
New York Law Journal and New York Magazine.
Tenenbaum Law has been selected as
“The Best Tax Law Firm on Long Island” by
Long Island Business News readers. Karen
Tenenbaum and Hana Boruchov spoke
at the NYC Accounting and Finance Show
about NYS Residency Issues. Ms. Boruchov
also presented at the Los Angeles Convention Center on IRS Tax Collection while
Leo Gabovich spoke at the Accounting and
Finance Show about Sales Tax Audits.
As part of its ongoing commitment to
community involvement and charitable
giving, Jennifer Cona, managing partner
of the elder law and estate planning firm
Genser Cona Elder Law, announced that
the firm recently participated in two initiatives to help combat hunger on Long Island,
donating a total of $3,000 to Island Harvest,
the largest hunger relief organization on
Long Island. The firm was able to achieve
this through a series of in-house fundraisers and sending a team to the 18th Annu-

al Ellen Gordon CPA 4(a) Cause 5K Run/
Walk to End Hunger at Eisenhower Park to
benefit Island Harvest.
The law firm of Moritt Hock & Hamroff
with offices on Long Island and in New
York City has announced that Danielle J.
Marlow has joined the firm as a Partner in
its Ligation practice group.
The Nassau Lawyer welcomes submissions to the IN BRIEF column
announcing news, events and recent
accomplishments of its current members. Due to space limitations, submissions may be edited for length and
content.
PLEASE NOTE: All submissions to the
IN BRIEF column must be made as
WORD DOCUMENTS.

PLEASE EMAIL YOUR SUBMISSIONS TO nassaulawyer@nassaubar.org with subject line:
IN BRIEF
The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Ms. Rice is a
Past President of NCBA.
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PLAINTIFF’S PERSONAL INJURY
Tuesday, September 10
12:30 p.m.
Ira S. Slavit

DISTRICT COURT
Friday, September 20
12:30 p.m.
S. Robert Kroll/Roberta D. Scoll

LABOR & EMPLOYMENT
Tuesday, September 10
12:30 p.m.
Paul F. Millus

WOMEN IN THE LAW
Wednesday, September 25
12:30 p.m.
Jennifer L. Koo/Christie R. Jacobson

BUSINESS LAW, TAX AND ACCOUNTING
Monday, September 16
12:30 p.m.
Jennifer L. Koo/Scott L. Kestenbaum

DIVERSITY & INCLUSION
Wednesday, September 25
6:00 p.m.
Hon. Maxine Broderick

ELDER LAW SOCIAL SERVICES &
HEALTH ADVOCACY
Monday, September 16
5:30 p.m.
Katie A. Barbieri/Patricia A. Craig

ANIMAL LAW
Thursday, September 26
6:00 p.m.
Matthew A. Miller/Kristi l. DiPaolo

SURROGATE’S COURT ESTATES &
TRUSTS
Tuesday, September 17
5:30 p.m.
Lawrence N. Berwitz/Jennifer Hillman
ACCESS TO JUSTICE
Wednesday, September 4
12:30 p.m.
Kevin P. McDonough/Gregory S. Lisi
MEDICAL-LEGAL
Wednesday, September 4
12:30 p.m.
Mary Anne Walling/Susan W. Darlington
PUBLICATIONS
Thursday, September 5
12:45 p.m.
Christopher J. DelliCarpini

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, September 5
12:45 p.m.
Joshua D. Brookstein

COMMERCIAL LITIGATION
Wednesday, September 18
12:30 p.m.
Matthew F. Didora

MATRIMONIAL LAW
Monday, September 9
5:30 p.m.
Samuel J. Ferrara

ASSOCIATION MEMBERSHIP
Wednesday, September 18
12:45 p.m.
Michael DiFalco

LGBTQ
Tuesday, September 10
8:15 a.m.
Joseph G. Milizio/Barrie E. Bazarsky

CIVIL RIGHTS/EDUCATION LAW
Thursday, September 19
12:30 p.m.
Robert L. Schoenfeld—Civil Rights/
Candace J. Gomez—Education Law

ALTERNATIVE DISPUTE RESOLUTION
Friday, September 27
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft
CONSTRUCTION LAW
Friday, September 27
12:30 p.m.
Michael D. Ganz
HOSPITAL & HEALTH LAW
Thursday, October 3
8:30 a.m.
Leondard M. Rosenberg
PUBLICATIONS
Thursday, October 3
12:45 p.m.
Christopher J. DelliCarpini
COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, October 3
12:45 p.m.
Joshua D. Brookstein

ZONING ...

Continued From Page 9
follows in a case involving a church’s challenge to a village’s zoning restrictions on a
cemetery6:
Under RLUIPA, the Diocese must
demonstrate a prima facie claim that the
challenged rule constitutes a substantial burden on the exercise of its religious
beliefs. If the Diocese meets this burden, the
Village must then prove that the substantial
burden furthers a compelling governmental
interest and is the least restrictive means of
doing so. See 42 U.S.C. 2000cc(a)(1)(A-B);
Bikur Cholim. Inc. v. Village of Suffern. 664
F. Supp. 2d 267. 27 5-76 (S.D.N.Y. June 25.
2009). To establish a substantial burden on
the exercise of religion, the Diocese must
show that the government’s action “directly
coerces the religious institution to change
its behavior.” Fortress Bible Church v. Feiner, 694 F.3d 208. 219 (2d Cir. 2012) (quoting
Westchester Day Sch. v. ViII. of Mamaroneck,

504 F.3d 338. 349 (2d Cir. 2007)) (emphasis omitted). “The burden must have more
than a minimal impact on religious exercise,
and there must be a close nexus between the
two.” Id. (citation omitted).
The facts considered by the federal courts
in considering whether or not a violation
of RLUIPA has been established are the
same facts considered by state courts when
addressing whether a municipal board has
appropriately consider a religious institution’s land use application. As explained by
both New York federal and state courts, a
municipal board is tasked with balancing
a religious institution’s request to establish or expand its presence in a residential neighborhood while also listening to
the often valid concerns of the individuals
living in close proximity to these religious
institutions. While it is true that a municipal board should attempt to look favorably
on a religious institution’s land use application, the concerns of neighbors must not
be overlooked and in some cases denial of
the application is appropriate and will be
upheld if challenged in court.

Conclusion
Attorneys appearing before municipal
boards on behalf of religious institutions
requesting land use approvals must be familiar with RLUIPA. This will allow counsel to
accurately reference the statute’s requirements
in the event a board fails to recognize the
religious institutions unique position when
bringing a land use application. Additionally,
reviewing a municipal board’s prior land use
decisions related to religious institutions will
help familiarize an attorney with the extent to
which a board is willing to encourage compromise between a religious institution and
those opposing an application.
Attorneys representing municipal boards
should review RLUIPA with the board members prior to any land use hearing concerning a religious institution. Board attorneys
should also encourage board discussion of
the ability to grant an application with conditions when neighboring property owners
voice valid concerns. A board does have the
right to deny a religious institution’s land use
application when an approval would result

in extensive harm to the surrounding neighborhood. However, board counsel should
anticipate that a denial will result in the filing of a CPLR Article 78 challenge that may
have been avoided if the board approved the
application subject to appropriate conditions
to alleviate the anticipated negative impact on
the surrounding community.
Lisa A. Cairo is a Partner at Jaspan
Schlesinger LLP in Garden City, where she
is a member of the Municipal Law, Real
Estate, and Litigation Practice Groups.
1. See, Matter of Gospel Faith Mission Intl., Inc. v Weiss,
112 A.D.3d 824, 825 (2d Dept. 2012).
2. RLUIPA, 42 U.S.C. §2000cc-5(7)(B), provides, “The
use, building, or conversion of real property for the purpose of religious exercise shall be considered to be religious exercise of the person or entity that uses or intends
to use the property for that purpose.”, See also, Matter
of Tabernacle of Victory Pentecostal Church v. Weiss, 101
A.D.3d 738 (2d Dept 2012).
3. See, Town Law §267-b, Village Law §7-712.
4. Id. at 595.
5. Id. at 413.
6. See, Roman Catholic Diocese of Rockville Ctr. v. Inc. Vill.
Of Old Westbury, 128 F. Supp. 3d 566 (E.D.N.Y. 2015).
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NCBA New Members
We welcome the following new members
Attorneys
Angele Aaron
Jennifer Fleming
Giuffre Law Offices, P.C.
Edward Grimmett
Jaspan Schlesinger LLP
Mara N. Harvey
Lamb & Barnosky, LLP
Lori Marano
Gabriele & Marano, LLP

A special ceremony was held at the Nassau County Supreme Court on Friday, July
26, 2019 to dedicate a portrait of former Supreme Court Justice Michele M. Woodard.

Adam M. Moss

Gregory S. Lisi, Vice-President of the Nassau County Bar Association, presented Justice
Woodard’s portrait to Justice Norman St. George, Administrative Judge of Nassau County,
who accepted it on behalf of the Supreme Court.

Lina E. Singer

WATER ...

Continued From Page 3
cifically, the right of access for navigation is
subject to regulations promulgated by the
state and local municipalities to protect the
public’s right to the shoreline and its navigability.22
The severity of this police power was the
focus of Montero v. Babbit.23 In 1968, the Town
of Oyster Bay conveyed a portion of underwater land to the United States for a wildlife refuge. Several decades later, in 1996, two private
riparian land owners, who previously launched
a small boat from the shoreline to reach their
moored vessels, applied to the United States
Fish and Wildlife Service (“FWS”) for permission to construct a 180-foot dock.
The FWS denied the dock permit, due in
part to a concern as to the possible cumulative effect of dock proliferation in a wildlife
refuge. The plaintiffs argued that, as waterfront owners, their riparian right of access to
navigable water gave them an absolute right
to build a dock. The FWS countered their
argument by claiming such rights are subject
to reasonable governmental regulations. The
court upheld the denial of the dock, finding
that the riparian owners had not been denied
their riparian “right of access” to navigable
waters, although their “mode of access” had
been limited to a dingy.24
This restriction of a riparian owner’s “right
of access” to navigability through limiting the
mode of access was reinforced in Stuchin v.
Town of Huntington.25 In that case, the court
was faced with a municipal agency reducing a
riparian owner’s right of access to a navigable
water through a local zoning ordinance.
The owner of upland property abutting
Lloyd Harbor desired to construct a longer
dock than zoning code allowed and challenged the ordinance in court. The riparian
owners had originally moored their boat in
Lloyd Harbor and travelled by dingy to board
their vessel. After receiving approval from
the United States Army Corp of Engineers
(“ACOE”), the Stuchins applied to the Village
of Lloyd Harbor for a 115-foot dock to reach
their vessel more easily.
However, the village had established a
Coastal Overlay zoning district with standards designed to manage land and water uses

within the harbor. Pursuant to the zoning district, dock length was limited to 75 feet from
the high water mark or to a depth no greater
than two feet at low tide at the seaward end
of the dock, whichever produced the shortest
dock, so as to reduce encroachments into the
navigable channel and minimize the effects
of the dock’s physical presence on the character of the area. The village denied the permit
because the proposed dock did not comply
with its zoning code.
In making their claim, the plaintiffs
asserted that the ordinances were invalid and
did not promote the health, safety, welfare
or morals of the general public and were not
rationally related to achieving a permissible
municipal goal. Finding that the riparian
owners had not been denied their right to
access the waterway adjacent to their property, the court noted that as in Babbit, merely
their “mode of access” had been limited. The
court went on to note that both the right of
access and construction of a private dock
remains subject to governmental regulations
for the protection of the rights of the public.

Preserving Riparian Rights
After Partition
In New York, the touchstone of private
riparian rights requires the land to physically touch a navigable waterway.26 As a result,
unless expressly reserved by deed, partitioning land from the waterfront will cause the
non-waterfront property to lose its riparian
rights.27 However, there is a developing line
of case law in the Second and Third Departments, that an easement providing access to a
navigable water in favor of the landward partitioned parcel provides the easement holder
riparian rights to construct a dock equal to
that of the actual waterfront owner.28
In Briggs v. Donna, the Third Department
held that, although there is no express language in the deed granting a riparian right
to construct a dock, the plaintiffs’ dock at the
foot of an easement granting access to the
water was a reasonable and incidental use of
the easement.29 In short, the easement holder—a non-waterfront landowner—possessed
the same riparian rights to build a dock to
navigable water as the actual waterfront landowner.
Relying on this reasoning, the Second
Department, in Monohan v. Hampton Point

Assoc., reinforced that riparian rights extend
from an easement to access navigable water.30
In that case, the court held that an easement
providing access to the water was sufficient to
create the riparian right for a private waterfront community in East Quogue to construct a dock extending from private property
because it was a reasonable and incidental use
of the easement.31 The court reasoned that
the existence of an easement to the water’s
edge would have been without purpose if it
did not allow for the construction of a dock
or pier to provide access to the waterway.32
Finally, New York’s Navigation Law provides for the state’s control and jurisdiction of over use of navigable waters “except
as otherwise provided.”33 Importantly, the
definition of “navigable waters of the state”
excludes tidewaters lying within the boundaries of Nassau and Suffolk Counties.34 This
exemption of the navigable waters of Nassau
and Suffolk Counties stems from colonial
grants discussed above, and an acknowledgment of the townships in Nassau and Suffolk
Counties pre-Revolutionary War history and
creation. As a result, these towns retain the
power to enact and enforce ordinances regulating the construction of docks, piers and
wharves within their boundaries.35
For example, in Manorhaven v. Ventura
Yacht Services, Inc., the Second Department
found that the Village of Manorhaven was not
entitled to prevent a marina from utilizing
certain floating piers which were constructed without a village building permit on navigable waters of Manhasset Bay because the
underwater land was under the control of the
Town of North Hempstead.36 In that case, the
court reasoned that even though the marina itself was located within the village and,
therefore, subject to its zoning laws, because
the floating piers were located outside the
village limits and upon the underwater land
owned by the Town of North Hempstead,
the Town—and not the Village—was vested
with the approving authority under colonial
land grants.37 In short, the Town’s sovereign
ownership of the submerged lands provides
it with exclusive authority to regulate such
waterways and underwater land.38
In conclusion, the question of waterfront
boundary lines and ownership remain as
ever changing as the shorelines of New York.
The public’s interest and private landown-

Robin S. Schwartzman
WFG National Title Insurance
Company-NY
Students
Ralph A. DeLuca
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er’s rights require a delicate balance protecting both the right of access to the navigable
waters and the lands underneath them.
John C. Armentano, counsel to Farrell Fritz,
P.C., practices land use and zoning law. He
can be reached at jcarmentano@farrellfritz.
com.
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VILLAGE MAYOR ...
Continued From Page 5

therefore, the issuance of an executive order
can be viewed as usurping the powers of the
legislature.
In the case of Subcontractors Trade Ass’n v.
Koch, the Mayor of the City of New York issued
an executive order mandating that “a 10% share
of all construction contracts awarded by the city
be given to ‘locally based enterprises.’”15 The
court held that the mayor’s issuance of this executive order was an unconstitutional usurpation
of legislative power, because “the general power
to enter into contracts which is bestowed upon
the executive branch of government ordinarily
cannot serve as a basis for creating a remedial
plan for which the executive never received a
grant of legislative power.”16
The word “remedial” is defined as “affording a remedy; giving the means of obtaining
redress…. Of the nature of a remedy; intended
to remedy wrongs or abuses, abate faults, or
supply defects.”17 The court reasoned that the
mayor does indeed have the power to implement and enforce legislation from the council,
but the mayor “may not go beyond stated legislative policy and prescribe a remedial device not
embraced by the policy.”18 A mayor may implement executive orders based on powers the legislature has explicitly granted, in furtherance of
a legislative policy, or based on his powers given
by the state constitution or city charter. A mayor
may not grant executive orders for any other
purpose, and especially not in the case where
the order goes against existing legislative policy. If an executive order was made without an
express grant of power by the legislature or the
executive’s charter-conferred powers, then “the
executive action must be deemed an unlawful
usurpation of the legislative function.”19

TRUSTS ...

Continued From Page 6
bie” homes throughout the Village.18 Where the
properties contain a viable residence, CDBG
and other funding is utilized to rehabilitate the
homes integrating energy efficient elements
to reduce ongoing operating expenses. Any
unsound structures are demolished.
Where the Village of Hempstead CDA has
demolished an existing structure or acquired
a vacant residential property, the CDA and the
HCLT have developed an innovative home
ownership model whereby tax lots are subdivided and net-zero19 duplexes are built utilizing HOME Investment Partnership grants
leveraged with other sources of public and
private funding. Once the revitalization and/
or construction of each unit is completed,
homes are then marketed through a lottery
system. Income eligible families will complete
a preliminary application to have their names

In the case of Broidrick v. Lindsay, a deputy-mayor implemented an affirmative action
program, requiring city construction contractors to meet a minimum percentage of minority
employees, in furtherance of the mayor’s executive order prohibiting construction contractors
to discriminate in their hiring based on “race,
creed color, or national origin.”20
The court makes note that a mayor is granted certain levels of flexibility when it comes
to the enforcement of a broad legislative policy, such as the issue at hand where the mayor
was charged with enforcing antidiscrimination
provisions. The court continues to explain
that even if the executive is allowed flexibility
in his enforcement, “the regulations issued by
the executive to implement antidiscriminatory legislation may not create a different policy,
not embraced by legislation, toward minority
discrimination…. Such executive action would
constitute an impermissible exercise of legislative power.”21
The case of Fullilove v. Beame follows a
very similar fact pattern as the previous case,
as to where the case arose out of an affirmative
action program pursuant to a mayor’s executive
order. The court notes that the executive has the
power to implement programs to diminish discriminatory hiring practices, yet in this instance
the city council has not passed any legislation
warranting the use of an affirmative action plan
for such purposes.22
This case uses the reasoning set forth in
Broidrick v. Lindsay, that without the express
grant of authority from the legislature, and
without the power being conferred to the
mayor by the state constitution or city charter,
an executive may not use an executive order
to implement new rules or regulations.23 The
court holds in this case that “the desirability of
adopting a policy of affirmative action in hiring practices, and mandating the same, is not
a prerogative of the executive, but rather of the

legislative branch.”24
In the case of Under 21 v. City of New York,
the court analyzes whether an executive order
on antidiscrimination hiring practices based
on sexual orientation usurped the legislature’s
powers.25 The court here rules that the order
does not usurp legislative power, basing their
opinion on the repudiation of the reasoning in
both the Fullilove v. Beame case and the Subcontractors Trade Ass’n v. Koch case, more so focusing on the latter in their analysis. Specifically
in Subcontractors Trade Ass’n v. Koch, the court
relied on what is known as the “remedial plan”
test. The “remedial plan” test is that “an executive may not…create ‘a remedial plan for which
the executive never received a grant of legislative power.’”26
In the case at hand, the court reasons that
if the court below had correctly applied the
“remedial plan” test, then they would have
found the executive order at issue to be valid,
as it is not, by the definition given in Subcontractors Trade Ass’n, a “remedial” plan.27 The
executive order at issue is not one of affirmative
action and merely requires that employers not
discriminate, which is already protected by the
Fourteenth Amendment of the U.S. Constitution and the N.Y.S. Constitution. This executive
order does not look to surpass these state and
federal laws, and as the mayor is “obligated to
enforce the fundamental constitutional principles,” the executive order is a valid use of the
executive’s power.28

placed into a lottery. Those selected through
this lottery system will then undergo a more
extensive eligibility screening. Successful
applicants will be required to participate in
housing counseling sessions and may be eligible to receive funding to assist with the down
payment and closing costs.

homeowner would. They become ground leaseholders but may transfer or devise their homeownership interest, with covenants that any sale
must be made to an eligible homeowner. CLT
land leases typically run for a period of 99 years
therefore maintaining long-term affordability on these highly subsidized units. Land trust
leaseholders automatically become leasehold
members of the land trust with all rights afforded therewith. Homeowners also receive ongoing support from the CLT to ensure success and
address any issues of financial distress that may
arise.
A CLT grounded in active community
engagement empowers impacted communities to be a viable part of creating solutions to
long-standing challenges, while building community assets to ensure the long-term economic vitality. With Nassau County’s growing housing crisis, it is an essential and exciting time to
embrace the CLT model as a tool for economic
revitalization creating more attainable housing
options. Leveraging government and community-based partnerships to attract more investment dollars to impacted communities will be
critical to broad-based success.

One “Attainable” Solution
to the Housing Crisis
Under the CLT Model, the valuation of the
residential property is bifurcated placing the land
in the trust while leaving significant subsidies in
place, thereby allowing perspective homeowners to seek mortgages on the value placed upon
the residential structure. This along with down
payment assistance will bring the mortgage loan
to property value below 80% thereby avoiding
private mortgage insurance and the monthly
premium associated therewith.
CLT homeowners maintain all use and
enjoyment of the properties as any traditional
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Conclusion
A fair interpretation of the case law is that
a mayor, whether a city or village, is under the
duty to enforce all laws and legislation, whether
he believes the law is illegal or invalid. A mayor
must continue their duty of enforcement until a
court renders a judgment invalidating the law.
A mayor may implement executive orders
based on powers the legislature (or Board of
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