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REASONS TO JOIN

THE NCBA

T

here’s no question that the NCBA
offers one of the most exclusive member experiences in New York, but
what sets it apart from other bar asso-

ciations?
In addition to the many valuable benefits
of membership, the NCBA offers something
special — the chance to be a part of a welcoming and supportive community of nearly 5,000
legal professionals who share a passion for not
only the law, but for helping others in the community.
Within the beautifully architected walls of
historical Domus, the home of the NCBA, a
diverse group of attorneys, judges, and legal
professionals of all ages and backgrounds
come together to connect, learn from one
another, and grow.
Here are just 10 of the many reasons why
you will find value in being a member of the
NCBA:

FREE CLE
1) Obtaining your CLE credits is easier than ever now that the NCBA offers over
100 FREE live Academy CLE programs each
Bar year.
2) Members also receive 12 FREE CLE
credits on CD or DVD, 16 FREE credits during
Bridge the Gap Weekend, and Committee
CLE, when offered. All included in your dues
payment!

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
alcohol or drug use, depression or
other mental health problems
Call Lawyer Assistance Program

(888)408-6222

Showcase Your Expertise
to the Legal Community
3) A subscription to the Nassau Lawyer,
the NCBA’s monthly publication, is included
with membership and is distributed to nearly 5,000 members, (along with all OCA registered attorneys during the months of April and
October). Looking to showcase your expertise? Members are encouraged to write articles
to be published in the Nassau Lawyer that offer
valuable insight into their area of practice, or
speak at one of our many Academy and Committee seminars.

Colleagues for Life
4) NCBA members cultivate close relationships and referrals through our multiple networking events and participation in our over 50
substantive committees that provide the opportunity to socialize and meet face-to-face with
leaders in the legal field and other attorneys who
practice in your area of law. Attend our upcoming Judiciary Night to connect with new colleagues and meet local judicial officers.

Give Back to Your Community
5) Our community needs your help. Members can volunteer at an NCBA Mortgage
Foreclosure Clinic or Open House Clinic to
See TOP 10, Page 15
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NAM WELCOMES

HON. JEREMY S. WEINSTEIN
Former Administrative Judge, Civil Matters,
11th Judicial District to our esteemed panel of neutrals.

PRACTICE AREAS:

Commercial, Medical Malpractice,
Personal Injury, Real Estate

990 Stewart Avenue, 1st Floor, Garden City, NY 11530
Additional Locations: Manhattan, Brooklyn, Staten Island,
Westchester and Buffalo
(800) 358-2550 / www.namadr.com

The Better Solution®
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The End of an Era: The Abolition of Religious
Exemptions to Immunization Requirements

Once eradicated in the United States, the
measles virus is making a dangerous comeback. It starts with a fever, runny nose, cough,
bloodshot eyes and sore throat, followed by a
rash that spreads all over the body. From January 1 to September 5, 2019, there were approximately 1,241 confirmed cases of measles in 31
states, with over seventy-five percent of cases
in New York.1
Prior to June of 2019, New York State law
required every student in public school to be
immunized against measles and various other
diseases. That law included an exemption for
children whose parents held “genuine and sincere religious beliefs” opposing immunizations. However, lethal measles outbreaks, coupled with increasing requests for exemptions,
have fueled health concerns about the vulnerability of children and school populations.2
In response, on June 13, 2019, Governor Andrew M. Cuomo signed legislation
that immediately eliminated non-medical (i.e.,
religious) exemptions from school vaccination
requirements for children. As a result, previously granted religious exemptions were – and
are – no longer valid. This article describes the
current law of student immunizations, summarizes the history of the religious exemption,
details challenges to the new law, and explains
how schools may combat a disease outbreak.

An Historic
Change
Historically, parents
and guardians who
possessed genuine and
sincere religious beliefs
that were contrary to
immunizations could
obtain an exemption
to the immunization
requirements described
above.3 To qualify, parChristie R.
ents and guardians had
Jacobson
to submit a written
and signed statement
declaring that their objection to immunization was based on a sincere and genuine religious belief that prohibited the immunization
of their child. Traditionally, the school principal made the final decision as to whether to
grant the exemption.
Prior to the repeal of the religious exemption, Suffolk and Nassau Counties were
among the counties with the highest numbers of students with religious exemptions in
the state (2,778 and 1,604 students, respectively).4
Now, as a rule, no child may enroll in or
attend public school for more than 14 calendar days without either immunization certifi-

Appellate Counsel

The Hon. Joseph Covello, former appellate division judge and
Christopher J. Chimeri are frequently sought by colleagues in the
legal community to provide direct appellate representation for
clients, as well as consulting services to fellow lawyers.
The firm’s appellate team is highly equipped to navigate, or help
you navigate, the complexities and nuances of appellate practice,
including all aspects of matrimonial and family law in all Departments
in New York State and the Court of Appeals, as well as civil and
commercial matters in the Federal Courts.

Quatela | Chimeri pllC
attorneys and Counsellors at law

888 Veterans Memorial Highway, Suite 530
Hauppauge, New York 11788
(631) 482-9700

215 Willis Avenue
Mineola, New York 11501
(516) 750-8811

www.QCLaw.com

cation or other acceptable evidence of legally required immunizations.5
This period may
be extended up to 30
days for any student
who has transferred
from another state or
country and can show
a good faith effort to
get the necessary certiAbigail A.
fication or evidence of
Hoglund-Shen
immunization. Exceptions apply only to students who have received a medical exemption or are deemed “in process,” which means
that the child must have received at least

the first dose in each required immunization series and has age appropriate appointments scheduled to complete the immunization series.

Legislative Concerns Regarding
the Religious Exemption
Recent measles outbreaks sparked a new
push by leaders in state government to limit
nonmedical exemptions to vaccination requirements. For example, New York State Assembly Bill No. A06564B would add a new Section 2167-a to the Public Health Law that permits any child who is at least 14 years of age to
have administered to himself or herself, regardless of parental consent, certain immunizations
See IMMUNIZATION, Page 22
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The Return on Your
Investment in the NCBA
lems outside our fields of practice. I’m sure you
I ran into a non-member colleague last week who
might, too. As many of you have found, referring
asked me what he would get back if he joined the
a client to the wrong attorney can be disastrous.
Nassau County Bar Association and paid his dues.
There’s nothing more infuriating than having a
He appreciated the free CLE, the volunteer opporclient you referred out call you and tell you that
tunities, the chance to get to know, work with, learn
the lawyer you sent her to didn’t return her calls or
from, and form friendships with the top lawyers and
treated her poorly. Lawyers should treat referred
judges in the county, but he was looking for a return
clients with the utmost care, recognizing that it
on his investment of a more tangible, monetary type.
reflects directly back on the originating attorney.
He thought you can’t make money from being a
Our firm will continue to refer matters to experimember of the NCBA.
enced lawyers we have come to know and trust…
I can’t guarantee you’ll make money through your
through the NCBA.
membership, but I’ll share my firm’s story. When
One way that the NCBA can bring a return on
Marc Gann, Bob McDonald (now New York State
investment is if you launch a new practice area.
Supreme Court Justice McDonald) and I formed
A few years ago, we established in a plaintiff’s
our firm in 1990 after serving as assistant district
personal injury component rather than referring
attorneys, we were focused on building a practice in
those cases out. We dedicated professional and supcriminal defense. Other than family, friends and what
Richard D.
port staff exclusively to this practice division. Our
little advertising we could do on our tight budget, we
Collins
problem was, how does a firm that was originally a
relied upon Assigned Counsel (18B) cases and occacriminal defense practice expand into another area
sional referrals from other lawyers.
of law? The answer was through the NCBA!
We immediately joined the NCBA for many
Since launching this area of practice, and advising the NCBA
reasons, including to expand our reach for retained cases. What
better place to make networking connections with local lawyers members that we were not just a criminal defense firm anymore,
than at the local bar association? We knew that the potential for we were able to vastly expand our caseload of personal injury
referrals would be substantial — much better than from the New matters. Numerous NCBA members have sent us their car acciYork State Bar Association or the American Bar Association due dent and slip and fall cases. In fact, referrals from members of
to the geographic proximity. We promptly began making connec- the NCBA have become among our biggest sources of personal
tions at the NCBA. We started getting state and federal criminal injury cases. One firm partner, Dave Barry, is now the Vicedefense referrals from more and more NCBA members. Current- Chair of the Plaintiff’s Personal Injury Committee — continuly, criminal defense referrals through lawyers at the NCBA are a ing to expand our reach through the NCBA.
In addition to all the wonderful things that our Association
substantial portion of our practice.
At the time we joined the NCBA, we only did criminal defense has to offer in terms of education, volunteerism, and collegialiwork. However, we had many other types of legal matters that came ty, the NCBA has been a fantastic conduit of revenues for us. If
our way. Our physical location and our online presence have result- membership in NCBA worked for us, it can work for you, too.
ed in literally thousands of those matters that came to us through Get involved in a committee in your area of practice. Write an
the years — matters in areas of law in which we do not practice. article for the Nassau Lawyer. Come to WE CARE and NCBA
Those of you who know the infamous “Ring Story” of my “sto- events. Come to Domus for lunch! Rub elbows with NCBA
len” wedding ring, either through my (accurate) version or Marc lawyers who do not practice in your area of law. Let the NCBA
Gann’s (appropriated without permission) oft-told version (if you membership know that you are open to networking and mutual
haven’t heard the story, meet me for lunch one day at Domus and referrals. If you invest in the NCBA, you will very likely be elated
I’ll tell you), know that through an Assigned Counsel matter early at the return on your investment!
My goal is to maximize the value in your NCBA memberin our practice I brought in a colossal medical malpractice case.
Who would I send it to? Naturally, I sent it to a superb lawyer, Past ship. If you have any questions or thoughts about how NCBA
NCBA President Chris McGrath, whom I met through the NCBA! can do an even better job of connecting our professional
community, please feel free to reach out to me at rcollins@
The result was a multi-million-dollar settlement!
Today, after 30 years of practice, we get a high volume of cgmbesq.com. I’m proud to be your President and look forpotential clients seeking help with a wide variety of legal prob- ward to seeing you at Domus!

From the
President

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.
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New York Reforms Discovery
in Criminal Prosecutions

Albany recently passed several criminal
procedure reforms which will result in significant changes as to how discovery is handled in the State of New York. Criminal Procedure Law Article 245, which repeals Article 240, will be effective January 1, 2020.1
The differences from the now-existing laws
are notable and will lead to lawyers having to
quickly adapt to the new rules. Discovery has
been greatly expanded for both the prosecution and defense.

Timing of Discovery
Under the new CPL § 245.10 (1)(a), the
prosecution must perform its discovery duties
as soon as reasonably practicable, but no more
than fifteen days after arraignment. However, if
discovery is particularly voluminous, then discovery may be stayed up to an additional thirty days without motion to the court.2 In such
cases, full discovery is required within forty-five days of first appearance.3 This provision impacts the Speedy Trial rule under CPL
§ 30.30 because it precludes the District Attorney (“DA”) from stating the prosecution’s readiness unless a “certificate of compliance,” which
affirms that discovery obligations are complete,
is filed.4
Additionally, CPL § 245.10 invalidates the
partial-conversion doctrine, a tool used by
prosecutors to stop the “speedy trial clock” on
certain charges when multiple counts are contained in one criminal complaint, and prevents
the DA from stating its readiness on some mis-

scope of discovery by no longer
demeanor counts without certifylimiting discoverable statements to
ing that all other counts have been
either converted or dismissed. DA’s
only those made by jointly tried
can no longer stop the clock by
defendants.8
simply stating “ready.” Not only is a
The defense has thirty days
certificate of compliance required,
upon receipt of full discovery and
but the judge must make an inquia certificate of completion from
ry as to the actual readiness of
the prosecution to provide its disthe DA when a ready statement is
covery to the DA, with the excepmade.5
tions of the same automatic extenCertain types of evidence—
sions provided to the prosecution.9
such as grand jury minutes, expert
What’s Included
witness information, and electronMarc C. Gann
The DA’s discovery requireically stored information—warrant
ments now include the names
automatic timing extensions due
to the difficulty in producing them, accord- and adequate contact information for all pering to the timeline set forth in CPL § 245.10. sons, not just testifying witnesses, whom the
Grand jury minutes are automatically provided DA believes to have information relevant to
an extra thirty days for discovery if the minutes any charged offense or possible defense.10
are not available timely due to limited court Additionally, all written or recorded statements that the DA believes to contain releresources.6
Additionally, special rules were created for vant information or a potential defense must
circumstances such as when defendants make be turned over.11
statements to law enforcement. All statements
Also to be disclosed by the DA are: expert
made to law enforcement must be presented to opinion evidence;12 all electronic recordthe defense no less than forty-eight hours prior ings (including 911 calls);13 all photos and
to the time that the defendant is set to testify drawings which the prosecution intends to
before the grand jury.7 Prior to the enactment introduce at trial;14 all reports of scientifof CPL § 245, statements made to law enforce- ic tests;15 all favorable evidence and informent were only discoverable if made by the mation known to the DA16 (required withdefendant or co-defendant, and many prosecu- in fifteen days of first appearance); a list of
tors took the position that disclosure of state- all potentially suppressible tangible objects
ments was not required until an arraignment recovered from the defendant;17 search waron felony charges. The new rule broadens the rants;18 all tangible property including exhib-

LAW OFFICES OF RANDY C. BOTWINICK
Formerly of Pazer, Epstein, Jaffe & Fein

its that the DA intends to introduce at trial;19
a complete record of judgments and convictions for all intended DA witnesses;20 and a
copy of all electronically stored information
belonging to the defendant that was seized by
law enforcement.21
Clearly, the new law drastically modifies the
discovery requirements and schedule in criminal cases. Much of the information referred to
herein was not required to be provided until
immediately prior to a hearing or trial. The
change results in a heightened burden on the
prosecutor to collect and disclose all of this
information within a very short period of time.

Automatic Discovery
Perhaps the most notable change in discovery laws falls under CPL § 245.20, which
makes discovery automatic and eliminates all
procedures that require the defense to file a
motion or request discovery. The presumption is now in favor of disclosure.22
All required discovery pursuant to CPL §
245.20 (1) (a)-(u) must be sent by the prosecution to the defense within the specified
time frames set forth in CPL § 245.10. If at
any time during the course of litigation the
prosecution or defense learns of any material that is considered discoverable pursuant to
any of the provisions of Article 245, it must
be turned over immediately.23
See DISCOVERY, Page 19

Tax Defense & Litigation

CONCENTRATING IN PERSONAL INJURY

• Car Accidents• Slip & Falls• Maritime
• Wrongful Death • Defective Products
• Tire & Rollover Cases• Traumatic Brain Injury,�...�
• Construction Accidents

Now associated with Halpern, Santos and Pinkert, we have obtained
well over $100,000,000 in awards for our clients during the last three
decades. This combination of attorneys will surely provide the quality
representation you seek for your Florida personal injury referrals.

Co-Counsel and
Participation Fees Paid

Harold C. Seligman has been a member of the
United States Tax Court since 1987.
He has represented individual and corporate clients
in hundreds of tax cases, both large and small,
over the past 30 years against the IRS and New York
State Department of Taxation and Finance.

JAY HALPERN

RANDY C. BOTWINICK

39 Years Experience

34 Years Experience

150 Alhambra Circle
Suite 1100, Coral Gables, FL 33134
P 305 895 5700 F 305 445 1169

Toll Free:
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2385 NW Executive Center Drive
Suite 100, Boca Raton, FL 33431
P 561 995 5001 F 561 962 2710

1-877-FLA-ATTY (352-2889)

From Orlando to M1am1 ... From Tampa to the Keys

www.persona11niury1awyer.ws

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500

www.longtuminellolaw.com
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Judiciary Night
Join the Officers, Directors and Members
of the Association as we salute the
Judges of Nassau County.
Thursday, October 17, 2019
5:30 PM at Domus, Home of the NCBA
$80 NCBA Members
$140 Non-members
RSVP by Thursday, October 10, 2019.
Questions? Contact Special Events at
(516) 747-4070 x1210 or events@nassaubar.org.

U COU

R

IO

BA

Founded
1899

AS

N

Y

NA

SA

NT

S

VOLUNTEER ATTORNEYS NEEDED
SOCIA

T

OPEN HOUSE
Thursday, October 24, 2019
3:00 p.m. — 7:00 p.m.

The Nassau County Bar Association, Nassau Suffolk Law Services and The Safe Center
invite all attorneys to volunteer for an OPEN HOUSE.
Any Nassau resident can come to the Bar Association’s headquarters, located at the
corner of 15th & West Streets in Mineola, and speak with an attorney.
Attorneys knowledgeable in the following areas of law
are needed to advise these residents:
Ÿ Bankruptcy
Ÿ Divorce and Family Issues
Ÿ Employment

Ÿ Mortgage Foreclosure and Housing
Ÿ Senior Citizen Issues
Ÿ Superstorm Sandy

Attorneys DO NOT provide legal representation.
Attorneys are needed between the hours of 3:00 to 5:00 p.m. and 5:00 to 7:00 p.m.

Please contact
Cheryl Cardona at (516) 747-4070
or ccardona@nassaubar.org.
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Employer Beware:
New Requirements
for Preventing Sexual
Harassment

October 9, 2019 marked the
training videos and a webinar.
Anti-harassment training in
deadline for all employers in New
the workplace is not a new
York State to provide all of their
practice. In two foundationemployees with a written sexual workplace harassment
al harassment policy and annuopinions, [Burlington Indus.,
al sexual harassment prevention
Inc. v. Ellerth, and Faragher
training. These requirements
v. Boca Raton] the Supreme
became law on April 12, 2018,
Court emphasized that it is an
and are codified in the Labor
employer’s primary duty under
Law § 201-g, “Prevention of Sexufederal anti-harassment law
al Harassment.”
to exercise ‘reasonable care to
The new law is but one of
Rhoda Y. Andors
prevent and correct promptly
the laws enacted by the State in
any...harassing behavior’ that
the past several years strengthoccurs in the workplace.4
ening legal protections from sexual
harassment for employees, but creating more
Federal Sexual Harassment Law
potential liability for unwary employers. State
law now differs significantly from feder- Title VII of the Civil Rights Act of 1964, 42
al law in the standards of proof for employ- U.S.C. §§ 2000e-2(a)(1), states:
It shall be an unlawful employment pracees asserting sexual harassment claims and
tice for an employer . . . to fail or refuse to
employers defending those claims.
hire or to discharge any individual, or othPractitioners representing employers who
erwise to discriminate against any indiare proactively responding to the new state
vidual with respect to his compensation,
laws, who were interviewed for this artiterms, conditions, or privileges of employcle, emphasize that employer compliance
ment, because of such individual’s race,
with the new employer policy and training
color, religion, sex, or national origin...
requirements is critical in defending against
The term “sexual harassment” did not
claims of sexual harassment.
originate in Title VII. Rather, some 22 years
State Law: An Affirmative Duty to
after Title VII was enacted, in Meritor SavPrevent Sexual Harassment
ings Bank, FSB v. Vinson, the Supreme Court
Whereas, New York State Human Rights affirmed “that a violation of Title VII may
Law (NYSHRL), Executive Law § 296, be predicated on either of two types of sexaddresses “unlawful discriminatory practic- ual harassment: harassment that involves the
es,” including sex discrimination, Labor Law conditioning of concrete employment ben§ 201-g now creates an affirmative duty for efits on sexual favors, and harassment that,
employers to prevent sexual harassment, or while not affecting economic benefits, creates
a hostile or offensive working environment.”5
aim to, before it occurs.
The Supreme Court held in Meritor that
Pursuant to the new law, the New York
State Department of Labor (DOL) and the “[f]or [hostile work environment] sexual
Division of Human Rights (DHR) have creat- harassment to be actionable, it must be suffied and published a model sexual harassment ciently severe or pervasive ‘to alter the condipolicy employers may use, along with guid- tions of [the victim’s] employment and create
ance, available at the State’s website, “Com- an abusive working environment.’”6
A dozen years later, the Court took up
bating Sexual Harassment in the Workplace.”1
Alternatively, employers may develop their the issue of employer liability in Burlingown policy, as long as it meets or exceeds the ton Indus., Inc. v. Ellerth, and Faragher v.
Boca Raton, and fashioned a rule that when
State’s minimum standards.2
Whichever policy an employer uses can- a supervisor coupled sexual harassment with
not just be kept on a shelf in the human a tangible employment action against the
resources office; it must be distributed in employee, a practice known as quid pro quo,
writing to all employees in English or in an the employer would be automatically liable.7
On the other hand,
employee’s primary language.
[w]hen no tangible employment action is
The training requirements in Labor Law §
taken, a defending employer may raise an
201-g are very specific.
affirmative defense to liability or damages,
Such model sexual harassment prevention
subject to proof by a preponderance of the
training program shall be interactive and
evidence. . . . The defense comprises two
include: (i) an explanation of sexual harassnecessary elements: (a) that the employer
ment consistent with guidance issued by the
exercised reasonable care to prevent and
department in consultation with the divicorrect promptly any sexually harassing
sion of human rights; (ii) examples of conbehavior, and (b) that the plaintiff employduct that would constitute unlawful sexuee unreasonably failed to take advantage of
al harassment; (iii) information concernany preventive or corrective opportuniing the federal and state statutory provisions
ties provided by the employer or to avoid
concerning sexual harassment and remeharm otherwise.8 (emphasis added.)
dies available to victims of sexual harassUnder current federal law (and before
ment; and (iv) information concerning
employees’ rights of redress and all available recent changes to State law in 2019) an
employer might successfully defend a hosforums for adjudicating complaints.
As with the sexual harassment policy, tile work environment claim based on sex
employers may use the model training pro- by asserting the Ellerth-Faragher affirmagram developed by the DOL and the DHR tive defense, if the employer prong and the
or develop their own program.3 In addition, employee prong were both met.
other resources are available on the State’s
See HARASSMENT, Page 17
website, including a model complaint form,
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A Window Opens: The Child Victims Act

On February 14, 2019, after over a decade
of debate, disagreement, and dealmaking,
New York adopted the Child Victims Act
(CVA).1 Six months later, the much-discussed “look-back window” from reviving
stale claims opened, and many victims are
now looking for guidance.2 Whether or not
we practice in the field, all attorneys should
have a working familiarity with what the
CVA offers victims, and what it requires of
those who would seek redress.

Tolling for Criminal Prosecutions
The first change made by the CVA is to
extend the limitations period under CPL
30.10 for sexual offenses.3 Except for those
offenses that have no limitations period, the
limitations period for sexual offenses now
does not begin to run until either the victim
reaches the age of 23 or the offense is reported to a law enforcement agency or statewide
abuse registry, whichever occurs sooner.
This amendment encompasses the sexual offenses enumerated in Penal Law Article
130 and committed against an infant. It also
encompasses incest, as defined in Penal Law
Article 255; and the use of someone under 18
in a sexual performance, as defined in Penal
Law § 263.05.

55 (Years Old) Is the New Limit
For tort claims, the CVA expands the
limitations period through an amendment
to CPLR 208, which tolls the time to bring
claims during the claimant’s infancy, disability, or insanity.4

Previously, the tolled limitaacts or omissions” that resulted in the commission of such
tions period could not run more
offenses.
than three years after the infanCPLR 208(b) also provides
cy, disability, or insanity. Therethat where the conduct alleged
fore any claims tolled for infanwould constitute rape or crimcy had to be brought by the vicinal sexual act in the second
tim’s twenty-first birthday or be
degree, the defendant may raise
time-barred, no matter how long
the affirmative defense providit took the victim to come to grips
ed in Penal Law §§ 130.30 and
with what happened.5 Further130.45, namely, that the defenmore, except in medical malpracdant was less than four years
tice cases, the tolled period could
older than the victim at the time.
Christopher J.
not exceed ten years after the
DelliCarpini
cause of action accrued. Indeed,
The One-Year
not even allegations of insanity
Look-Back Window
caused by the abuse would toll the limitations
One fairly unique feature of the CVA
period beyond this limit.6
is the much-discussed one-year “look-back
The CVA reatains the old CPLR 208 as window” for bringing abuse claims that were
CPLR 208(a), and addresses abuse claims in previously untimely.7 This is created by a new
a new CPLR 208(b):
statute, CPLR 214–g.
such action may be commenced, against
The window is open to claims that were
any party whose intentional or negligent acts barred as of the effective date of the stator omissions are alleged to have resulted in ute because the limitations period had run,
the commission of said conduct, on or before the victim had failed to file a notice of intenthe plaintiff or infant plaintiff reaches the age tion or notice of claim, or both. CPLR 214–g
of fifty-five years.
provides that “action thereon may be comThis amendment encompasses “all civil menced not earlier than six months after, and
claims or causes of action brought by any not later than one year and six months after
person for physical, psychological or other the effective date of this section.”
injury or condition due to conduct” falling
Thus the “look-back window” opened
under any of the criminal statutes enumerat- August 14, 2019, and according to the New
ed in CVA Section 1, as well as any predeces- York courts closes on August 13, 2020.8
sor to Penal Law § 263.05 in effect when the This opportunity applies even to claims that
abuse occurred. CPLR 208(b) also expressly have actually been dismissed by a court for
applies to claims for “intentional or negligent untimeliness or failure to file a notice of

intention or notice of claim.9
CPLR 214–g covers claims for the same
conduct as does CPLR 208(b), using identical language. The statute also makes available the same affirmative defenses as does
CPLR 208(b).

No Distinction for Claims
Against Public Entities
The CVA also amended General Municipal Law §§ 50–i and 50–e to exempt abuse
claims against public entities from the
requirement of a notice of claim.10
GML § 50–i(1) generally prevents injured
persons from suing cities, counties, towns,
villages, fire districts, or school districts in
tort without first serving on the defendant
a notice of claim within 90 days of the claim
arising. Section 50–i(4) created a one-year
look-back window for claims arising from
cleanup operations at the World Trade Center after 9/11. The CVA added a subdivision
5, which generally exempts abuse claims.
GML § 50–e details the contents of such
notice and the acceptable means of service,
for wherever a notice of claim is required
against the above entities as well as any other
“public corporation.”11 Subdivision 8 of the
statute already exempted certain claims, such
as those arising under the Workers’ Compensation Law. The CVA moves that text to
a new subdivision 8(a) and adds 8(b), which
expressly exempts claims for abuse.12 Both
See CHILD, Page 20

LAW DAY 2020
Award Nominations Requested!

N CB A i s lo o k in g fo r m e n t ors
f o r m i d dle s c h o o l s t u de n t s .

Liberty Bell Award
Do you know someone in Nassau County whose efforts on behalf of law and
justice deserve the recognition symbolized by the Nassau County Bar
Association's prestigious Liberty Bell Award?

Peter T. Affatato Court Employee
of the Year Award
NCBA invites nominations for the Court Employee of the Year Award
named in honor of the Past President, Peter T. Affatato, "Dean of the
Bar." The award recognizes a non-judicial employee of any court
located in Nassau County.

YOUR VOTE. YOUR VOICE. OUR DEMOCRACY.
The Liberty Bell and Peter T. Affatato Court Employee of the Year awards
will be presented at the Law Day celebration in May 2020 at the NCBA.
Nominations should be submitted with supporting documents no later
than November 12, 2019 to:
Hon Ira B. Warshawsky
ATTN: Law Day 2020
Law Day Committee Chair
Nassau County Bar Association
15th and West Streets
Mineola, NY 11501

8 :0 0 A M t o 8 :45 A M o ne da y e v e r y o t he r w e e k
f r o m Oc t obe r 20 1 9 t hr o ug h M a y 20 2 0 .
S t u d e n t s i n t he f o l l o w i ng c o m m uni t i e s a r e
a w a i t i ng m e nt o r s :
H e m p s t e a d (3 s c ho o l s )
E a s t Me a d o w (2 s c ho o l s )
Jericho
We s t b u r y
T u r t l e H o o k (U ni o nda l e )
Gr e a t N e c k N o r t h
Gr e a t N e c k S o ut h

Co n t a c t St e pha ni e P a g a no a t
( 5 1 6 ) 74 7 -40 7 0 x 1 2 30 o r s pa g a no @ na s s a uba r . o r g .
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“Sonny…Just Like in Money”
and the Making of “Broadway Joe”

Pre-Game

was his mantra. “It’s what you put
night at the 21 Club.10 Vowing
“[s]omeday, I’m going to own
on stage or the playing field that
Would you rather be young, single, rich, draws people.”4
your team,”11 Sonny and his partfamous, talented, energetic and happy
ners picked up the team for $1.3
Sonny cut his teeth by broker—or President.
million dollars in bankruptcy
ing deals for Frank Sinatra, John–Joe Namath
court not long after.12
ny Carson, and Ronald Reagan.5
Putting into practice every“No one had better contacts, knew
Thanks to television, pro football is a more secrets, swapped more inforthing he learned in Hollywood,
multi-billion-dollar industry. With seventy mation, flew more airline miles,
Sonny remade the team in his
percent of American consumers self-identi- ate more meals at ‘21’, made more
own image, the image of sucfying as fans, the National Football League deals, or sold so many hundreds of
cess. The rechristened New York
last season generated revenues of $13.68 bil- millions of dollars’ worth of proJets, in their sparkling green unilion with the average franchise valued at $2.5 gramming”6 than Sonny.
Rudolph
forms, would soon be averaging
billion.1 The NFL’s thirty-two teams in 2017
Carmenaty
42,720 fans a game at the new
Overseeing MCA-TV,7 his
each received $255 million from their shared sublime contribution to the busiShea Stadium right next door to
pool of television monies from a total figure ness of broadcasting was “the package deal”.8 the 1964 New York World’s Fair.13
of over $8 billion.2
What Henry Ford was to the automobile,
Second Quarter
The crucial step in pro football’s evolu- Sonny was to television. MCA-TV would
tion may well have taken place on January 2, sell and re-sell programs (westerns, sitThe following program is brought to you
1965. On that day, the consummate showman coms, variety shows) pieced together from
in living color on NBC.
secured the services of pro football’s first gen- its assembly-line of actors, directors, writers,
–NBC promo
uine media sensation, all under the watchful and production personnel.
Before acquiring the Jets, Sonny played a
glare of the television camera.
Such was its dominance, that MCA-TV pivotal role in consummating the relationwas deemed a “virtual monopoly” by the Jus- ship between pro football and television.
First Quarter
tice Department and was successfully sued Back then each franchise sold its over-the-air
I don’t know whether you’ll play on our
on anti-trust grounds.9 Turning his sights to broadcasting rights in their given media marteam or make a picture for Universal.
big-time sports, Sonny realized, sooner than ket. But football, unlike other team sports,
–Sonny Werblin to Joe Namath
most, that football provided the perfect con- consists of one game a week, and at the time
vergence of mass consumerism and mass played only on Sundays.
The American Football League14 came up
The notion of sports as entertainment media.
is the innovation of David “Sonny” WerSonny officially became a part of the pro- with a revolutionary idea: a league-wide teleblin. He fundamentally transformed the pro- game after coming to blows with Harry Wis- vision contract. All teams would place their
game by bringing a show business aesthet- mer, owner of the New York Titans. Wismer broadcasting rights for the full league schedule
ic to football. “I believe in the star system,”3 had hurled an anti-Semitic slur at Sonny one into a single pot for sale to the highest bidder.15
In turn, each team received an equal share of
the total figure, irrespective of market size.16
Negotiated in 1960 by Sonny, on behalf of
the AFL, and ABC, the first league-wide contract was for $8.5 million over five seasons.17
Pete Rozelle, the wunderkind commissioner of the NFL, made the league-wide contract his own, thus setting the paradigm for
all future negotiations between professional
football and the television networks.18
An allegation of professional misconduct can tarnish your
Five years after the AFL’s initial pact with
reputation and place your law license in jeopardy. Let the
ABC, Sonny made an even bigger deal with
ienced team of David H. Besso and Michelle Aulivola help
experienced
NBC for $36 million for five seasons.19 Soon
you achieve a favorable result.
the league and the network realized both
would benefit from NBC advancing $1.25
million in anticipated TV-monies, so AFL
teams could outbid their NFL counterparts
in signing top college prospects.20

Attorney Grievance &
Disciplinary Defense

Third Quarter
With that kind of salary, Joe Namath
will be playing quarterback
in a business suit.
–Bob Hope

David H. Besso, past
Chairman of the Grievance
Committee, has been
representing attorneys for
more than twenty years.

Michelle Aulivola has
represented
epresented attorneys in
grievance and
disciplinary proceedings
for more than a decade.

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500
666 2500

www.longtuminellolaw.com

For Sonny, the elements of the ‘package’
were nearly all in place. Shea Stadium provided the stage. The inherent drama of athletic competition meant the script would write
itself. But “a million-dollar set is worthless
if you put a $2,000 actor in the main role.”21
What he needed was a star.
He found his star in Joe Willie Namath,22
a quarterback from the University of Alabama by way of Beaver Falls, Pennsylvania.
Western Pennsylvania had long been fertile
ground for football players. Coach Bear Bryant’s Crimson Tide had a winning tradition.
But Sonny was looking for something more.
Like Sinatra a generation earlier, Sonny
saw what Namath had: “He’s got the face
and the eyes. Women tell you bedroom eyes.
He’s got that animal sex appeal.”23 He knew
instinctively Namath had a stage-presence
that few personalities, in or out of sports,
could match.
In 1964 Namath was drafted by both the
Jets and the NFL’s St. Louis Cardinals.24 Both

organizations pursued Namath with interest,
but Sonny did it with class as well as cash.
Whereas the Cardinals balked at Joe’s opening demands of $200,000 and a Lincoln Continental, Sonny simply smiled.25
Money wasn’t the issue, as he upped the
ante to $300,000.26 As for the Lincoln, he
threw in the car without giving it a second
thought. Sonny was casting a spectacle for
television. He knew if the “casting” was right,
the deal would more than pay for itself.
Namath was represented by Mike Bite.
Bite, an Alabama real estate attorney, was
the only lawyer Namath knew personally
and he had one impeccable credential, the
confidence of Coach Bryant.27 Savvy but
inexperienced, he told the Cardinals: “You’re
talking about football and I’m talking about
a star.”28 He and Sonny spoke the same language.
Widely reported as a $400,000 acquisition of a swinging college quarterback
with a questionable knee, the deal, which
was for three years with an option for a
fourth, was all-business. It provided for a
signing bonus payed-out in deferred payments, it took care of Namath’s relatives, it
covered Bite’s fee and it included the Lincoln, of course.
Both sides played coy as to specifics in
order to generate media speculation. More
than fifty years later, these are the actual terms of the contract signed by Werblin
and Namath before the cameras on January
2, 1965:
1965 salary
$25,000
1966 salary
$25,000
1967 salary
$25,000
1968 option year
(renegotiable upward)
$25,000
Bonus (deferred)
$200,000
Lawyer’s fee
(10% of salary package)
$30,000
Jet-green Lincoln Continental
automobile
$7,000
Brother’s salary as scout
for three years
$30,000
Brother’s salary as scout
for three years.
$30,000
Brother-in-law’s salary
as scout for three years
$30,000
Total
$427,00029
Garnering an avalanche of publicity that
you couldn’t buy for a million dollars, the
signing piqued the public’s fancy in New York
and around the country. Overnight a star was
born as Joe Namath became “Broadway Joe.”

Fourth Quarter
Hey, I got news for you. We are going
to win Sunday, I’ll guarantee you.
–Joe Namath
Jets season ticket sales took-off with word
of the signing to the tune of 2,800 the first
week, with 35,000 season tickets being sold in
his first season with the team.30 With Broadway Joe at quarterback, the Jets routinely sold
out Shea Stadium, averaging 58,000 fans a
game.31 He was an instant box-office success.
In football terms, Broadway Joe proved
himself worth every penny. During his first
season in 1965, he was the AFL Rookie of
the Year; two years later he became the first
quarterback in either league to pass for 4,000
yards; and, he was named the AFL’s Most
Valuable Player in 1968 and 1969.32
The true payoff came when the Jets upset
See BROADWAY JOE, Page 21
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Mandatory Mediation Debuts
at the Mat Center This Fall

Chief Judge Janet DiFiore and Chief
Administrative Judge Lawrence K. Marks
are shaking civil litigation up statewide this
fall with their statement of policy encouraging the resolution of civil legal disputes by
alternative dispute resolution (ADR) methods.1 All civil actions or proceedings heard
in the trial courts are presumptively eligible for early referral to mediation, arbitration, neutral evaluation, in-court settlement
practices and/or summary judge trials. The
Courts have the authority to refer a case at
any time after an action is commenced but
are encouraged to do so at the earliest appropriate opportunity.
Implementation of Presumptive ADR, as
the initiative is known, began in September and is expected to continue statewide
with best practices to be developed locally
to facilitate the process. Presumptive ADR
is a model that hopes to build on the success of the courts’ existing network of ADR
programs with a focus on court-sponsored
mediation. Early referrals to mediation will
assist the parties in considering options outside of traditional litigation approaches to
resolve their disputes.
Chief Judge DiFiore formed the Statewide ADR Advisory Committee in 2018 as
part of her Excellence Initiative. Earlier this
year, the Committee released their Interim
Report and Recommendations, which supports expanding and facilitating the use of

court-sponsored Presumptive Mediation.
The Committee recommended Presumptive ADR with the
belief that “…th[e]
proposed expansion
will foster faster and
less expensive resolutions of disputes,
offer parties valuable
alternative approachAdina L. Phillips
es to resolving their
disputes, and advance
the administration of
justice.”2
The ADR Advisory Committee found that
mediation can enhance feelings of self-determination and personal agency in pursuing a settlement. This sense of empowerment
improves the parties’ ability to communicate
effectively, among other things, and allows
them to achieve resolutions that are mutually acceptable.3
As the Administrative Judge of the Nassau
County Courts, Hon. Norman St. George is
leading the Presumptive ADR initiative for all
civil matters county-wide. Justice St. George is
the architect of implementation for Presumptive ADR in Nassau County and has developed
plans that are specifically tailored to address the
needs and demands of each practice area implicated within the civil litigation context. “We

look forward to implementation of the Chief
Judge’s directive,” Justice St. George commented.
Using Justice St.
George’s program as
a model, Hon. Jeffrey A. Goodstein
is directing the Presumptive ADR for
matrimonial matters
Samuel J. Ferrara
as the Supervising
Judge of the Nassau
County Matrimonial
Center. Justice Goodstein believes Presumptive ADR is an excellent initiative and foresees increased positive outcomes for everyone
involved. “We are firm believers in the ADR
process in order to diminish the stress and
anguish families experience in the litigation
process,” stated Justice Goodstein.
At the Nassau County Matrimonial Center, Presumptive ADR is being implemented with every case, including post-judgment
matters, receiving some type of ADR intervention. Beginning at the Preliminary Conference (PC), the assigned Judge’s law secretary will conduct a form of mediation
between the parties. If the parties are represented, counsel will be present for the mediation. If a settlement cannot be reached at the
PC, the court will then refer the case to one

Are you connected to the resources you need?
When businesses find themselves with more questions than answers, they look for help.
EisnerAmper’s Financial Advisory Services Practice provides forensic accounting,
valuation, economic damages and expert testimony in complex disputes. We also
specialize in restructuring and investigative advisory services to distressed companies,
unsecured creditors, senior lenders and trustees in the middle-market environment.
Forensic Accounting & Dispute Analysis
Commercial Litigation
Business Valuation
Shareholder Disputes
Tax Analysis

Learn more at EisnerAmper.com/FAS

of three distinct mediation pathways. Justice
Goodstein clarifies that the Court has discretion to recommend the appropriate mediation pathway depending on the circumstances of each case.
The first mediation pathway is a program based at the Center for Children, Families and the Law (CCF) at the Maurice A.
Deane School of Law at Hofstra University
in collaboration with the university’s graduate psychology program. The program will
be supervised by Lisa M. Petrocelli, Esq.,
the Managing Attorney and Project Director of CCF, Paul Meller, Ph.D, Director of the
Institute for Family Forensic Psychology, and
Theresa Ombres, Esq. This is a new mediation pathway that will be focused on reaching settlements primarily for pro-se litigants.
The second mediation pathway will utilize
the existing special master’s program to assist
primarily represented parties. The special master’s program consists of a network of experienced matrimonial attorneys with specialized
training who serve as neutral evaluators/mediators. The only change to the existing program
following the Presumptive ADR rollout is that
consent of the parties and their attorneys is no
longer required for participation.
The final mediation pathway is judicial
mediation, wherein the Judge and/or law secretary may conduct further mediation or refer
See MEDIATION, Page 22
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Presumptive ADR in Torts
and Medical Malpractice Cases

Beginning this fall, personal injury and
medical malpractice cases filed in Supreme
Court, Nassau County will be referred to
court-sponsored ADR at an early stage of the
litigation. Through this program, the courts
aim to decrease costs to the parties and the
judiciary, improve case outcomes and reduce
case delays.
This initiative, named “presumptive
ADR”, was announced earlier this year and
is an integral part of New York State Chief
Judge Janet DiFiore’s Excellence Initiative.
A Statement of Policy of the Chief Judge
states, in part:
It is the policy of the Unified Court
System to encourage the resolution of
civil legal disputes by methods including mediation, arbitration, neutral evaluation, in-court settlement practices and
summary judge trials. All civil actions or
proceedings heard in the Supreme Court,
District Court, City Court and New York
City Civil Court shall be presumptively eligible for early referral to an alternative dispute resolution process unless
otherwise excluded pursuant to this Plan.
Courts may refer to an ADR process at
any time after an action has been commenced and are encouraged to do so at
the earliest appropriate opportunity.
The state-wide initiative gives administrative judges the discretion to implement
presumptive ADR in their county within

the framework of Uniform OCA
vate mediation and early neutral
Rules. Nassau County Adminisevaluation practitioners will be
trative Judge Hon. Norman St.
held to the training and experiGeorge is accordingly promulence requirements of Part 146 of
gating rules and procedures to be
the Chief Administrative Judge’s
followed in personal injury and
Rules.
medical malpractice actions.
Much of the impetus of preAs of the time of this writing,
sumptive ADR comes from the
it appears that cases will proceed
Interim Report and Recommenalong two parallel tracks, with
dations of Chief Judge’s ADR
cases being referred for presumpAdvisory Committee published
tive ADR simultaneously while
in February, 2019. The InterIra S. Slavit
proceeding along the normal disim Report noted that mediacovery track. Details as to the
tion in New York, while havprocedures to be followed are being consid- ing expanded in recent years, is significantered.
ly underused. The report focused on recIn order to provide additional informa- ommendations regarding court-sponsored
tion to the bar about how presumptive ADR mediation, defined as “the use of a neuwill apply to personal injury and medical tral facilitator to foster negotiation, usualmalpractice cases in Nassau County Supreme ly involving the parties as well as their counCourt, Judge St. George will be giving a pre- sel, with a view to settling the dispute, signifisentation at Domus on Wednesday, October cantly narrowing the issues to be adjudicated,
23, 2019, from 5:30–7:30 PM The program or at least helping the parties to understand
will include a light dinner preceding Judge each other’s positions and interests and to
St. George’s presentation, which will begin consider ways of narrowing or resolving their
at 6:30 PM A nominal fee will be charged to dispute apart from conventional litigation.”
help cover the cost of the dinner. Attorneys The Interim Report also noted:
do not have to be NCBA members to attend.
Experience in New York and elsewhere
Under the new state-wide presumptive
indicates that well-managed court sponADR, courts have the discretion to have the
sored mediation programs achieve high
conferences presided over by judges and their
settlement rates, and can particularly
law clerks, judicial hearing officers, court refadvance efficient dispute resolution when
erees and private mediators. Mediators of prithe mediation takes place very short-

NCBA STAFF CELEBRATES

HALLOWEEN

ly after the litigation has commenced.
High quality mediation can dramatically
reduce the time and cost of dispute resolution to both the parties and the judicial system compared to conventional litigation. . . . .
Courts tend to achieve these results most
broadly and effectively when they implement
programs for automatic presumptive referral
to mediation, preferably as early as possible
in a dispute, of all or nearly all cases of particular types.
Nassau County Supreme Court presently
offers several ADR Programs. Neutral Evaluation by a volunteer attorney who serves as a
neutral evaluator may be had after a preliminary conference or when deemed appropriate
by the Judge. Voluntary binding arbitration
is also available for tort cases. More information is available by contacting Mary Campbell at (516) 493-3321.
The Chief Judge’s ADR Advisory Committee Interim Report noted that Nassau
County mediated over 750 commercial, civil
and matrimonial disputes through in-house
and volunteer private mediators in 2017. The
report also noted that the Mediation Non-Jury (Med-NJ) Program in New York Country Supreme Court, which makes use of an
experienced court attorney and law school
externs, has been expanded to mediate both
See ADR, Page 21

MINDFULNESS YOGA WORKSHOP
The NCBA Lawyer Assistance Program is pleased to invite
NCBA members to participate in an eight-week yoga workshop.

What is your all time favorite scary movie?
Liz Post: "I don't like scary movies because honestly, they scare me. But I would have to say the
Wizard of Oz, although I still can't watch the part with the flying monkeys."
Jen Groh: "Too many to choose from and hard to pick a favorite. I love the psychological horror
movies as opposed to the gory ones."
Pat Carbonaro and Donna Gerdik: "Psycho"
Patti Anderson: "Sorry, I don't watch scary movies. I get scared and leave the room or theater."
Stephanie Pagano: "Child's Play"

Favorite fall activity?
Donna Gerdik: "Pumpkin picking, wineries, and hay rides on the North Fork."
Stephanie Pagano: "Going to farm stands, apple picking, and wineries."
Karen Scaduto: "My favorite fall activity is swimming in the ocean, because it is at its warmest.
Kayaking and long distance biking are close seconds."
Liz Post: "Watching the baseball playoffs when the Mets play, which obviously is few and far between."

Try your first class for FREE!
Wednesdays
5:30 PM — 6:45 PM
September 11, 18, 25
October 16, 23, 30
November 6, 13
$120 workshop fee
Instruction provided by
Edith Jason, E-RYT

Best Halloween costume you've ever worn?
Jen Groh: "When I dressed up as Flo the Progressive Insurance lady. But I also had a virtual
Halloween costume that I loved as a "walker" from "The Walking Dead."
Liz Post: "I remember dressing up as Casper the Friendly Ghost when I was little, back when my mom
would buy my siblings and I boxed Halloween costumes that you wore over your clothes with the hard
plastic masks. They were not very comfortable!"
Pat Carbonaro and Donna Gerdik: "A witch!"
Karen Scaduto: I was dressed up as a Christmas tree. It had battery powered lights and a twinkling
star on top, and was a 3D costume in the full form of a tree. I had real ornaments, garland and tinsel
attached. It was for a dance party and every now and then I would slip my arms out and grab people.

Price will be prorated
for late signups.

Classes held in the lower level President's Room at the NCBA.
Please contact Beth Eckhardt at eeckhardt@nassaubar.org or (516) 747-4070 to sign up.
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IN BRIEF
Mark E. Alter, senior partner in the
Law Offices of Mark E. Alter and a member
of the Million Dollar Advocates Forum,®
was previously named to the 2013 through
2018 Super Lawyers’ list and has again been
named to the 2019 Super Lawyers list (Personal Injury Litigation — Plaintiffs).
Annamarie Bondi-Stoddard, managing
partner of Pegalis Law Group, LLC, has
been named the only 2020 “Lawyer of the
Year” by Best Lawyers® for Plaintiffs Medical Malpractice in Long Island. Only one
lawyer is recognized by Best Lawyers® as the
“Lawyer of the Year” in a given law practice
area and location. The “Lawyer of the Year”
distinction reflects the high level of respect a
lawyer has earned for their abilities, professionalism, and integrity.
L’Abbate Balkan Colavita & Contini, LLP
proudly announces that eleven of its attorneys have been recognized by Super Lawyers.
Included as 2019 New York Metro Super
Lawyers are managing partners Anthony P.
Colavita (Professional Liability — Defense)
and Richard P. Byrne (Insurance Coverage), NCBA Past President Marian C. Rice
(Professional Liability — Defense), Peter L.
Contini (Employment Litigation), Douglas
R. Halstrom (Construction Litigation), William T. McCaffery (Professional Liability —
Defense), Amy M. Monahan (Professional
Liability — Defense) and Kenneth J. Balkan (Alternative Dispute Resolution). James
D. Spithogiannis (Professional Liability —
Defense) and Lauren Davies (Professional
Liability — Defense) have been named 2019
New York Metro Rising Stars.
Jaspan Schlesinger, LLP proudly announces that special counsel Jeffrey D. Lebowitz,
retired New York State Supreme Court Justice, has been reappointed as Chairperson of
the Second Department Judicial Screening
Committee for a term of three years. The
Committee assists in evaluating the qualifications of candidates for appointments and
designations to judicial office in New York
State, including certification of judges that
wish to extend their time in office past age
70, interim appointments to vacant judicial
offices, appointments to the Appellate Division, and a position on the statewide panel
that recommends appointments to the Court
of Claims.
Fifteen attorneys at Certilman Balin
Adler & Hyman, LLP have been recognized by Super Lawyers in 2019. Lisa S.
Hunter, M. Allan Hyman, Donna-Marie Korth, Jaspreet S. Mayall, Thomas J.
McNamara, Douglas E. Rowe, Howard M.

Stein, and Paul B. Sweeney have
been named to the 2019 New
York Metro Super Lawyers list in
their respective areas of practice.
Rebecca Sklar and Richard P.
Cronin were named to the 2019
Rising New York Metro Stars
list.

G. Edwards (Land Use/Zoning),
Andrew M. Roth (Business Litigation), and Miriam E. Villani
(Environmental). Rising Stars
at the firm include Adam H.
Koblenz (General Litigation),
Joseph R. Bjarnson (Business
Litigation), Elaine M. Colavito (Family Law), Matthew C.
McCann (Business Litigation),
Joshua D. Brookstein (General
Litigation), and Nicholas J. Cappadora (Land Use/Zoning).

Ronald Fatoullah & Associates is proud to announce that
Ronald Fatoullah was named
a Top Lawyer of Long Island by
Marian C. Rice
Herald Community Newspapers
for 2019 and, with other attorBond, Schoeneck & King is pleased to
neys, was honored at the Carltun in East
Meadow. Mr. Fatoullah also conducted announce four attorneys from the firm’s Gara webinar for Certified Senior Advisors den City office have been recognized as 2019
entitled “Being Financially Prepared for New York Metro Super Lawyers, including
Dementia.” Debby Rosenfeld was a featured Howard M. Miller, Terry O’Neil, Craig L.
speaker for the National Business Institute Olivo, and Mark N. Reinharz (Employment
in Plainview where she presented “Protect- & Labor). In addition, two Garden City attoring Assets While Qualifying for Medicaid.” neys have been recognized as 2019 New York
Metro Rising Stars: Jessica C. Moller and
John B. Levitt, a Financial Advisor with Hilary L. Moreira (Employment & Labor).
Ameriprise Financial advisory practice
of Ameriprise Financial Services, Inc. in
Lee A. Schwartz, founding member of
Uniondale, recently received the Certified Schwartz Ettenger PLLC, a premier bouDivorce Financial Analyst® (CDFA®) des- tique law firm located in Melville, was
ignation through The Institute for Divorce
selected for the Super Lawyers Metro New
Financial Analysts™ (IDFA™).
York 2019 edition. Mr. Schwartz practices
Seven attorneys at Catalano Gallardo & in the areas of corporate and real estate law,
Petropoulos, LLP have been recognized by and all aspects of trusts and estates.
their peers and named to the 2019 New York
Meyer, Suozzi, English & Klein, P.C.
Metro Super Lawyers and Rising Stars lists,
including Ralph A. Catalano (Professional is pleased to announce that Catherine Z.
Liability — Defense), Domingo R. Gal- O’Brien has joined the firm as Of Counsel
lardo (Civil Litigation — Defense), Gary in the real estate department in the firm’s
Petropoulos (Insurance Coverage), Mat- Garden City office.
thew K. Flanagan (Professional Liability —
Defense), and June Reiter (Personal Injury
General — Defense). Rising Stars include
Katherine A. Giovacco (Professional Liability — Defense) and William L. Schleifer
(Personal Injury General — Defense).
Karen Tenenbaum of Tenenbaum Law,
P.C., has been recognized as a Top Lawyer
on Long Island and her law firm has been
selected as “The Best Tax Law Firm on Long
Island” by the Long Island Business News
readers. Ms. Tenenbaum is also ranked as a
Top-Rated Tax Attorney by Super Lawyers.
Sahn Ward Coschignano, PLLC has
proudly announced that Super Lawyers has
recognized 12 attorneys from the Firm for
2019 honors. The 12 attorneys, amounting
to nearly two-thirds of the Firm’s Partners
and Associates, include managing member Michael H. Sahn (Land Use Zoning),
Jon A. Ward (Business Litigation), Chris J.
Coschignano (Land Use/Zoning), Wayne

Offering Lawyer’s Professional
Liability Insurance
We provide quotes from A Rated insurance carriers, to protect your firm with
favorable terms and competitive premiums. Please visit insuranceforlawyers.net
and complete our application. Or send us a copy of another application recently
completed for a different insurance company.
You may scan and email the application to:
ken.sciara@outlook.com
or mail it to:
The KS Agency, LLC
at 396 Pecan St.Lindenhurst, NY 11757
Call Ken at 646-641-6224
Ken Sciara, President of The KS Agency, is an attorney
and insurance professional with over 30 years of
experience. He is a graduate of New York Law School and
a member of the New York Bar. Ken has been serving the
risk management and insurance needs of law firms and
law schools for over 25 years.

PLEASE EMAIL YOUR SUBMISSIONS TO nassaulawyer@nassaubar.org with subject line:
IN BRIEF

The Nassau Lawyer welcomes submissions to the IN BRIEF column
announcing news, events and recent
accomplishments of its current members. Due to space limitations, submissions may be edited for length and
content.
PLEASE NOTE: All submissions to the
IN BRIEF column must be made as
WORD DOCUMENTS.

The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Ms. Rice is a
Past President of NCBA.

For Information on

LAWYERS’
AA MEETINGS
Call

(516) 512-2618

Law Offices of
Mitchell T. Borkowsky
ATTORNEY GRIEVANCE MATTERS

Former Chief Counsel to Tenth Judicial
District Grievance Committee
Over 20 years of experience in the
disciplinary field
Providing Grievance and Disciplinary
Defense
Caring and Responsive Representation
516.855.3777 • Mitch@myethicslawyer.com
200 Broadhollow Rd., Suite 207
Melville, NY 11747
www.myethicslawyer.com
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PROGRAM CALENDAR
October 3, 2019
Dean’s Hour: Age of Enlightenment——Criminal Discovery in
New York
With the NCBA Criminal Courts Law and Procedure Committee
and the Assigned Counsel Defender’s Program Inc. of Nassau
County
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
October 16, 2019
Dean’s Hour: Present Status of Social Media and Employment
Law: From Facebook to Emojis
With the NCBA Labor and Employment Law Committee
Sponsored by NCBA Corporate Partner Dime Community
Bank
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
October 22, 2019
CHAMPION OFFICE SUITES LECTURE SERIES
PRESENTS: Dean’s Hour: ABCs of Civil Forfeiture
Program sponsored by NCBA Corporate Partner Champion
Office Suites
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
October 23, 2019
Dean’s Hour: Reflections Upon the Jurisprudence of Justice
Thurgood Marshall
With the NCBA Business Law, Tax and Accounting, Civil Rights,
Federal Courts, and Criminal Courts Law and Procedure
Committee and the Amistad Long Island Black Bar Association
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
October 23, 2019
New York’s Presumptive ADR Program Comes to Nassau
County: Torts and Medical Malpractice Focus (Cocktail Hour
and Seminar)
With the NCBA Plaintiff’s Personal Injury, Defendant’s Personal
Injury, Medical-Legal, Supreme Court and Alternative Dispute
Resolution Committees
Special Guest Speaker: Hon. Norman St. George, Administrative
Judge
Sponsored by NCBA Corporate Partner Global Telecom Supply,
Paramount Settlement Planning LLC, Precision Resolution
LLC, and Esquire Bank
Cocktail hour/Light fare 5:30 p.m.; Program 6:30——7:30 p.m.
Credits offered: 1 credit in professional practice
Fees: $25 NCBA Member/$50 Non-Member/$20 Non-Attorney

Pre-registration is required for all Academy pr
registration or email academy@nassaubar.org.
purchase through in-house caterer. The Acade
October 25, 2019
Criminal Law and Procedure Update 2019
With the NCBA Criminal Court Law and Procedure
Committee and the Assigned Counsel Defender’s Program
Inc. of Nassau County
Sign-in begins 12:00 p.m.; Program 1:00——4:00 p.m.
Credits offered: 2.5 credits in professional practice; .5 in ethics
**Program will be held at the Nassau County Bar Association.
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October 29, 2019
Improving Focus, Productivity and Well-Being: Mindfulness
for Lawyers and Law Students
With the NCBA Lawyers Assistance Program
Sign-in begins 5:00 p.m.; Program 6:00——8:00 p.m.
Credits offered: 2 credits in ethics
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October 30, 2019
CHAMPION OFFICE SUITES LECTURE SERIES
PRESENTS: Dean’s Hour: Religious Exemptions from
Vaccinations
With the NCBA Civil Rights Committee
Sponsored by NCBA Corporate Partner Champion Office
Suites
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
November 6, 2019
Enforcing Child Support Orders: The Support Unit Is Only
the Tip of the Iceberg
With the NCBA Family Law Committee and the Assigned
Counsel Defender’s Program Inc. of Nassau County
Sponsored by Klein, Liebman & Gresen, LLC and Brisbane
Consulting Group, LLC. A light supper will be provided for

attendees.

Sign-in begins 5:00 p.m.; Program 5:30——8:30 p.m.
Credits offered: 3 credits in professional practice
November 12, 2019
Dean’s Hour: Asylum Law 2019: The Crisis at and Inside
Our Borders
With the NCBA Immigration and Civil Rights Committees
and the Assigned Counsel Defender’s Program Inc. of Nassau
County
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills
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rograms. Seating limited for those that do not pre-register. Call (516) 747-4464 for ease of
Please note that outside food is not permitted at Dean’s Hours. Lunch is available for
emy office is open 8:30 a.m. to 5:00 p.m., Monday through Friday.

November 13, 2019
Dean’s Hour: Cryptocurrency: Tax Reporting and Enforcement
ssues
With the NCBA Business Law, Tax and Accounting Committee
ponsored by NCBA Corporate Partner Dime Community
ank
ign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills

November 14, 2019
Receiver: Part 36 Certified Training
ign-in begins 5:00 p.m.; Program 5:30——8:45 p.m.
Credits offered: 3.0 credits in professional practice; .5 in ethics
rogram is excluded from free CLE offer. Pre-registration
equired.
ricing: $125 NCBA Member/$175 Non-Member Attorney/
100 Non-Attorney. Fee includes light supper and written
materials.
November 18, 2019
hriving in Today’s Music and Entertainment Industries
rogram 6:00——8:00 p.m.
Credits offered: 2.0 credits in professional practice or skills
re-registration required.
* Program will be held at My Father’s Place at the Roslyn Hotel

November 20, 2019
HAMPION OFFICE SUITES LECTURE SERIES
RESENTS: Dean’s Hour: Being a Lawyer—Discovering and
Defining Your Personal and Professional Persona
ponsored by NCBA Corporate Partner Champion Office
uites
ign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills

November 21, 2019
Dean’s Hour: Wrongful Convictions
With the NCBA Civil Rights Committee and the Assigned
Counsel Defender’s Program Inc. of Nassau County
ign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills

December 4, 2019
Dean’s Hour: Repairing and Avoiding a Reputation Crisis
ign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice or skills

December 6, 2019
Annual School Law Conference 2019
With the NCBA Education Law Committee and the Suffolk
Academy of Law
Sign-in begins 8:30 a.m.; Program 9:00 a.m.——3:30 p.m.
Credits offered: 5.5 credits in professional practice
Pricing: $40 NCBA Member/$200 Non-Member Attorney and Non
-Attorneys.
Fee includes breakfast, lunch and written materials.
December 10, 2019
Part 36 Certified Training for Guardians, Court Evaluators and
Attorneys for the AIP
Sign-in begins 8:30 a.m.; Program 9:00 a.m.——4:45 p.m.
Credits offered: 5.0 credits in professional practice; 2.5 in ethics
Program is excluded from free CLE offer. Pre-registration required.
Pricing: $249 NCBA Member/$329 Non-Member Attorney/$150
Lay Guardians. Fee includes continental breakfast, lunch and
written materials.
December 11, 2019
Dean’s Hour: Fireside Chat with Hon. Ramon E. Reyes, United
States Magistrate Judge for the Eastern District of New York
With the NCBA Business Law, Tax and Accounting, Civil Rights,
Commercial Litigation, Federal Courts, Diversity & Inclusion, and
Criminal Courts Law and Procedure Committees
Sign-in begins 12:00 p.m.; Program 12:45——1:45 p.m.
Credits offered: 1 credit in professional practice
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BBQ at the Bar
On Thursday, September 5, 2019, the NCBA held its annual welcome
back BBQ at the Bar event on the front lawn for an evening of networking
and BBQ favorites. With beautiful weather and a large turnout, NCBA
members, prospective members, and law students enjoyed meeting with
one another and learning more about NCBA’s Corporate Partners, including Empire Valuation Consultants, PrintingHouse Press, Tradition Title
Agency, AssuredPartners Northeast, Champion Office Suites, RealtimeReporting Inc., Dime Community Bank, BST & Co., CPAs, Sterling National
Bank, MPI, and TechACS. In addition, the NCBA Past President Steven J.
Eisman plaque and memorial garden was unveiled to his family and BBQ
guests during a ceremony honoring his life and dedication to the NCBA.
Photos by Hector Herrera

Nassau Lawyer

TECHNOLOGY IN THE COURTROOM

TELECOMMUNICATIONS &
TECHNOLOGY SOLUTION
PROVIDER
Global Telecom Supply
A.J. Singh
(516) 281-2735
AjSingh@globaltelecomsupply.com

TOP 10 ...
Continued From Page 1
provide legal assistance to Nassau County
residents in need.
6) Want to make a difference in the lives
of young students? You can volunteer to be
a Student Mentor through our Student Mentorship Program to guide an at-risk middle
school student.
7) Coach or judge a high school mock
trial tournament in a real courtroom for students who are eager to learn more about the
legal system.
8) WE CARE, a part of the Nassau Bar
Foundation, the charitable arm of the Nassau
County Bar Association, gives members the
chance to volunteer and raise money through
numerous fundraising events that provide
charitable grants to improve the quality of life
for children, the elderly, and others in need in
our community.

“There’s no question that
the NCBA offers one of the
most exclusive member
experiences in New York.”

24-Hour Confidential Helpline
9) Through the NCBA Lawyer Assistance
Program (LAP), lawyers, judges and law students who are struggling with substance abuse,
depression, anxiety, stress, and other mental
health disorders have access to a 24-hour help
line. LAP services are free and confidential.
Other services include: supportive counseling,
stress management/wellness workshops, treatment referrals, and more.

Grow Your Practice
and Your Career
10) Growing your business is the key to
success, and the NCBA is dedicated to help-

ing you do just that. Members have the ability to receive potential new clients referrals
through our Lawyer Referral Service program, access information on court personnel and legal organizations, post or search
for available office space on our website, and
build business contacts at our many networking and social events throughout the
year.
What are you waiting for? Join the NCBA
today! Questions? Contact the NCBA Membership Department at (516) 747-4070 ext.
1230 or ext. 1206. We look forward to welcoming you as an NCBA member.
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New NCBA 2019-2020
Corporate Partner
Nassau County Bar Association Corporate
Partners are committed to provide members
with the professional products and services
they need to succeed. Contact the Corporate
Partner representatives directly for personalized service.

Administrative Judge Norman St. George and Supreme Court Justice Timothy S.
Driscoll hosted an educational symposium demonstrating the pioneering technology
now available in the Nassau County Supreme Court to efficiently assist attorneys and
the court litigating commercial division matters. More than 70 members of the Nassau
County Bar Association’s Commercial Litigation Section attended the initiative that
highlighted a state-of-the-art courtroom that is both fully ADA-compliant and showcases technology including large screen displays and interactive web-based presentations. Counsel will be able to use the hardware in the courtroom and also access the
system with their own personal devices such as laptops and smart phones.

October 2019

Global Telecom Supply (GTS) is a telecommunications and data infrastructure solutions
provider whose primary focus is helping companies and organizations of all sizes effectively
communicate internally and externally using

the best technology at the right price.
We have been offering complete voice,
video surveillance,
and cabling infrastructure solutions
for over 13 years.
The telecommunications industry has
changed significantly in the past decade and with those changes Global Telecom Supply has grown and
expanded our offerings to ensure we find the
best solution and deployment options for our
customers.
Global Telecom Supply is headquartered in Plainview, New York. Our company
leadership and staff consists of career technology veterans in the fields of network infrastructure, surveillance, security, voice and
video telecommunications.

NCBA 2019-2020
Corporate Partners
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NCBA Committee
Meeting Calendar

Oct. 2 — Nov. 7, 2019

Pagano at
Questions? Contact Stephanie
assaubar.org.
(516) 747-4070 or spangano@n
ngs are for
Please Note: Committee Meeti
NCBA Members.
to change.
Dates and times are subject
Check www.nassaubar.org for
updated information.

DISTRICT COURT
Friday, October 18
12:30 p.m.
S. Robert Kroll/Roberta D. Scoll

WOMEN IN THE LAW
Wednesday, October 30
12:30 p.m.
Jennifer L. Koo/Christie R. Jacobson

REAL PROPERTY LAW
Monday, October 21
12:30 p.m.
Michael S. Borten/Bonnie Link/
Anthony W. Russo

IMMIGRATION LAW
Wednesday, October 30
5:45 p.m.
George A. Terezakis

ELDER LAW SOCIAL SERVICES &
HEALTH ADVOCACY
Tueaday, October 22
12:30 p.m.
Katie A. Barbieri/Patricia A. Craig
ALTERNATIVE DISPUTE
RESOLUTION
Tuesday, October 22
5:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Wednesday, October 2
12:30 p.m.
Scott J. Limmer

DIVERSITY & INCLUSION
Tuesday, October 15
6:00 p.m.
Hon. Maxine S. Broderick

HOSPITAL & HEALTH LAW
Thursday, October 3
8:30 a.m.
Leondard M. Rosenberg

BUSINESS LAW, TAX AND
ACCOUNTING
Wednesday, October 16
8:30 a.m.
Jennifer L. Koo/Scott L. Kestenbaum

PUBLICATIONS
Thursday, October 3
12:45 p.m.
Christopher J. DelliCarpini/
Andrea M. DiGregorio
COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, October 3
12:45 p.m.
Joshua D. Brookstein
IN-HOUSE COUNSEL
Thursday, October 10
6:00 p.m.
Tagiana Souza-Tortorella
MEDICAL-LEGAL
Tuesday, October 15
12:30 p.m.
Mary Anne Walling/Susan W.
Darlington

COMMERCIAL LITIGATION
Wednesday, October 16
12:30 p.m.
Matthew F. Didora
ASSOCIATION MEMBERSHIP
Wednesday, October 16
12:45 p.m.
Michael DiFalco
MATRIMONIAL LAW
Wednesday, October 16
5:30 p.m.
Samuel J. Ferrara
ENVIRONMENTAL LAW/MUNICIPAL
LAW
Thursday, October 17
12:30 p.m.
Nicolas C. RiganoEnvironmental Law/
John C. Farrell, Chris J.
Coschignano-Municipal Law

INSURANCE LAW
Tuesday, Octber 22
6:00 p.m.
Frank Misiti/Michael C. Cannata
SPORTS, ENTERTAINMENT &
MEDIA LAW
Tueaday, October 22
6:00 p.m.
Seth L. Berman
VETERAN’S & MILITAY LAW
Wednesday, October 23
12:30 p.m.
Gary Port
MENTAL HEALTH LAW
Monday, October 28
5:30 p.m.
Jamie A. Rosen/David Z. Carl
LGBTQ
Tuesday, October 29
8:15 a.m.
Joseph G. Milizio/Barrie E. Bazarsky
CONSTRUCTION LAW
Tuesday, October 29
12:30 p.m.
Michael D. Ganz
ANIMAL LAW
Tuesday, October 29
12:30 p.m.
Matthew A. Miller/Kristi l. DiPaolo

NEW LAWYERS
Wednesday, October 30
6:30 p.m.
Steven V. Dalton/Glenn R. Jersey III
CIVIL RIGHTS
Thursday, October 31
12:30 p.m.
Robert L. Schoenfeld
GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Wednesday, November 6
12:30 p.m.
Scott J. Limmer
HOSPITAL & HEALTH LAW
Thursday, November 7
8:30 a.m.
Leondard M. Rosenberg
SENIOR ATTORNEY
Thursday, November 7
12:30 p.m.
Joan Lensky Robert/George P.
Frooks
PUBLICATIONS
Thursday, November 7
12:45 p.m.
Christopher J. DelliCarpini/
Andrea M. DiGregorio
COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, November 7
12:45 p.m.
Joshua D. Brookstein
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Pro Bono Attorney of the Month

BY SUSAN BILLER

Melissa Levin

Nassau Suffolk Law Services’ Volunteer Lawyers Project
(VLP) and the Nassau County Bar Association (NCBA) are
very pleased to honor Melissa Levin as our most recent Pro
Bono Attorney of the Month. Levin is a relatively new, and
very much appreciated addition to the Landlord/Tenant Attorney of the Day Project. Since joining the Project less than two
years ago, Levin has volunteered over 60 hours representing
more than 37 clients, defending or forestalling eviction from
their homes.
Levin is associated with the Williston Park firm of Horing Welikson & Rosen, P.C., which she joined in 2013. She
has been practicing since 2008, primarily in commercial litigation, housing law, administrative hearings, and real estate. She
earned her Juris Doctor from Hofstra University School of Law
in 2007, and her Bachelors of Science in Business Administration from the Long Island University Honors Program in 2003.
She is admitted to practice law in both New York and Massachusetts.
Levin finds support from her firm’s commitment to pro
bono. For the past two years, Horing Welikson & Rosen has
been recognized by the NCBAs Access to Justice Committee as one of the top three medium-sized pro bono provider firms. Levin, along with attorney Richard Walsh, regularly
utilize their tremendous knowledge of landlord tenant law to
benefit some of Nassau County’s most needy residents in District Court.
The Attorney of the Day Project, supervised by VLP (Vol-

HARASSMENT ...

Continued From Page 6
For the employer prong, “one way for
employers to demonstrate that they exercised reasonable care is to show that they had
an anti-harassment policy in place.”9 “Evidence of training is most commonly introduced to show an employer’s reasonable care
to prevent and correct harassment under the
employer prong.”10 For the second prong, if
the policy has a complaint procedure then
whether the employee follows the procedure
may be determinative.11
As the Court held in Burlington,
“[w]hile proof that an employer had promulgated an antiharassment policy with
complaint procedure is not necessary in
every instance as a matter of law, the need
for a stated policy suitable to the employment circumstances may appropriately
be addressed in any case when litigating the first element of the defense. And
while proof that an employee failed to fulfill the corresponding obligation of reasonable care to avoid harm is not limited to showing any unreasonable failure
to use any complaint procedure provided
by the employer, a demonstration of such
failure will normally suffice to satisfy the
employer’s burden under the second element of the defense.12

With State Laws More Favorable
to Employees, Advice for
Practitioners from Practitioners
Until very recently, hostile work environment claims based on sex under Title VII
and the New York State Human Rights Law
(NYSHRL) were governed by the same standards and the same affirmative Ellerth-Faragher type defense could be employed under
both laws.13
However, on August 12, 2019, Governor Cuomo signed legislation amending the

unteer Lawyers Project) Staff Attorney Roberta Scoll, assists
hundreds of indigent and disabled men, women, and children in housing court to prevent homelessness. Many of the
cases are holdover or nonpayment matters. Most tenants must
appear pro se, and are severely disadvantaged by lack of counsel. The courts are overburdened trying to administer justice.
Given the lack of affordable housing in this region, eviction
may place families at a severe risk of becoming homeless.
This project allows attorneys to volunteer to represent these
individuals for a four hour session once a week, once a month,
or as frequently as they choose. The goal is to preserve housing, or at least give the tenants sufficient time to secure alternative housing in order to avoid the trauma of shelter placement
or homelessness.
Levin’s first encounter with VLP was in 2017, when she was
covering Nassau District Court for a client of her firm. She was
extremely impressed with the VLP program. As she observed
the volunteer attorneys, she was inspired by their ability to level
the playing field for their clients, helping to ensure greater fairness and access to justice. Roberta Scoll was equally impressed
with Levin’s legal skills, and asked her to join the VLP team.
Levin finds her experience with VLP particularly rewarding in that it enables her to utilize her legal skills to negotiate settlements that can literally keep a roof over the heads of
a needy family. The joy and relief that the clients express is all
the thanks she needs. She also recommends this to new lawyers as a way to garner courtroom experience and build a prac-

NYSHRL, effective October 11, 2019.14 As a
result, the standards under Title VII and the
NYSHRL have now diverged. The State now
sets a lower bar than federal law for a plaintiff to succeed on a sexual harassment claim.
The NYSHRL, Exec. Law §296(1)(h), now
states, in relevant part:
It shall be an unlawful discriminatory
practice…(h) For an employer… to subject
any individual to harassment because of an
individual’s…sexual orientation, gender
identity or expression…[or] sex…regardless of whether such harassment would be
considered severe or pervasive under precedent applied to harassment claims...The
fact that such individual did not make a
complaint about the harassment to such
employer…shall not be determinative of
whether such employer…shall be liable…
It shall be an affirmative defense to liability…that the harassing conduct does
not rise above the level of what a reasonable victim of discrimination with the
same protected characteristic or characteristics would consider petty slights or trivial
inconveniences.
Under the amended State law, plaintiffs
no longer have to meet the “severe and pervasive” standard set for plaintiffs in Meritor to establish a prima facie case. Further,
the employee prong of the Ellerth-Faragher
affirmative defense has been eliminated, so
that an employer may be liable even though
the plaintiff has failed to complain about the
harassment to the employer. In addition, the
threshold for employer liability, rising above
the level of “petty slights or trivial inconveniences,” is far easier for a plaintiff to meet
than Meritor’s “severe and pervasive” standard for sexual harassment.
Given the changes to state law in favor of
employees, and in the wake of the #MeToo
Movement and media frenzy with each new
high profile sexual harassment story, sexual harassment claims against employers are
sure to increase as a result. Practitioners rep-
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tice. She reflects, “I always knew offering my time and expertise
would help those who lacked the financial means to hire proper
representation, but until I started volunteering, I never knew it
would also help me become a better attorney overall.”
According to Roberta, “Melissa has been a tremendous asset
to the Volunteer Lawyers Attorney of the Day Project. She has
a soothing way of speaking with VLP clients, and represents
them with skill and empathy.”
Roberta is also deeply grateful to Horing Welikson & Rosen
for “lending” Melissa to the program once a month, and looks
forward to continuing to work with her.
Levin grew up in Plainview and now resides in Wantagh
with her husband and two children ages five and two. With
whatever free time she has left, she enjoys volunteering for
local and national political campaigns. In honor of her commitment and dedication to serving low-income Nassau County
residents, we are proud to recognize Melissa Levin as our most
recent Pro Bono Attorney of the Month.
Attorneys interested in becoming involved in the Landlord/
Tenant Attorney of the Day Project and our other vital work
should contact Susan Biller at Sbiller@nsls.legal, or Roberta
Scoll at RScoll@nsls.legal.
The Volunteer Lawyers Project is a joint effort of Nassau
Suffolk Law Services and the Nassau County Bar Association, who, for many years, have joined resources toward the
goal of providing free legal assistance to Nassau County residents who are dealing with economic hardship. Nassau Suffolk Law Services is a nonprofit civil legal services agency,
receiving federal, state and local funding to provide free legal
assistance to Long Islanders, primarily in the areas of benefits advocacy, homelessness prevention (foreclosure and
eviction defense), access to health care, and services to special populations such as domestic violence victims, disabled,
and adult home residents. The provision of free services is
prioritized based on financial need and funding is often inadequate in these areas. Furthermore, there is no funding for
the general provision of matrimonial or bankruptcy representation, therefore the demand for pro bono assistance is the
greatest in these areas. If you would like to volunteer, please
contact Susan Biller at (516) 292-8100, ext. 3136.

resenting employers will need to promptly
review their clients’ sexual harassment policies and training, and stress the importance
of adopting such policies to employers who
do not have them.
Gregg Kligman of Meyer Suozzi English
and Klein, P.C. comments that employers
who do not comply with the policy and training requirements effective October 9, 2019
“will have a major strike against them in litigation and before administrative agencies
such as the Equal Employment Opportunity Commission and the New York State Division of Human Rights. Those out of compliance will be deemed not to have fulfilled their
obligations to prevent sexual harassment and
provide their employees with a safe work
environment.” Gregg’s firm has proactively
developed sexual harassment training materials for its clients. The interactivity requirement is met by in-person delivery which
includes presenting different scenarios related to sexual harassment specific to the type
of workplace. Greg advises that “whereas formerly training was just for managers, now all
employees must attend the training to meet
the new requirements.”
Hayley Dryer of Cullen and Dykman LLP
states that for employers, “compliance is crucial.” “Sexual harassment training can limit
corporate liability. Preparation and prevention are far more effective at reducing workplace misconduct than a government investigation, agency proceeding or litigation. A
small amount of proactive risk management
can save employers time and money while
reducing the risk of liability and exposure.”
“In that regard, in order for an employer to have a defensible position if a claim is
filed, the employer must be able to demonstrate that employees have been trained and
know, or should know, exactly what improper conduct is and what to do about improper conduct if they see it happening to them
or anyone else. Employers must ensure
that employees know how to recognize and

respond to reports of misconduct and that
all employees, particularly supervisors, know
about their obligations to report (and consequences of not reporting).”
“To maximize the benefit of such training sessions, employers should make sure that
their policies against misconduct are reviewed
at the training. Such a review helps to familiarize employees with the policies and will also
help a person report the misconduct appropriately. An employee is arguably less likely
to immediately seek legal action if he or she
believes there is a mechanism in place at the
employer to address the misconduct.”
Rhoda Y. Andors is an attorney with Bee
Ready Fishbein Hatter & Donovan, LLC
in Mineola, where she primarily practices employment law and works on class
actions. She is past Co-Editor-In-Chief of
the Nassau Lawyer.
The author thanks attorneys Hayley Dryer,
Partner, Cullen and Dykman, LLP and Greg
Kligman, Associate, Meyer Suozzi English
and Klein, P.C., for their thoughtful contributions to this article.
1. Sexual Harassment Policy for All Employers in New
York State, available at https://on.ny.gov/2PGrQmS.
2. Minimum Standards for Sexual Harassment Prevention
Training, available at https://on.ny.gov/2mnY9Kk.
3. New York State Sexual Harassment Prevention Training
(Oct. 2018), available at https://on.ny.gov/2kRde6K.
4. JoAnna Suriani, Reasonable Care to Prevent and
Correct: Examining the Role of Training in Workplace
Harassment Law, 21 N.Y.U. J. Legis. & Pub. Pol’y 801, 803,
2018–19 (citing Burlington Indus., Inc. v. Ellerth, 524 U.S.
742, 744–45 (1998); Faragher v. City of Boca Raton, 524
U.S. 775, 807 (1998)).
5. Meritor Sav. Bank, FS v. Vinson, 477 U.S. 57, 73 (1986).
6. Id. at 67.
7. 524 U.S. 742, 765 (1998).
8. Id.
9. Suriani, supra n.4, at 825–26.
10. Id.
11. Id.
12. 524 U.S. at 765.
13. Murphy v. Wappingers Cent. Sch. Dist., No. 15 CV
7460 (VB), 2018 WL 1831847, at *4 (S.D.N.Y. Apr. 16,
2018).
14. Jimmy Vielkind, Gov. Cuomo Signs Tougher Workplace
Harassment Law, The Wall Street Journal (Aug. 12, 2019),
available at https://on.wsj.com/2mfOjtM.
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SAVE THE DATE!
Join team WE CARE at the Leukemia &
Lymphoma Society Light the Night Walk to
help raise the funds to cure blood cancer.

WE CARE
We Acknowledge, with Thanks,

Contributions to the WE CARE Fund
DONOR

IN HONOR OF

DONOR

IN MEMORY OF

Richard and Kathleen Wright

Lisa M. Petrocelli, Happy 50th Birthday

DiMascio & Associates, LLP
Joshua Gruner
Christopher T. McGrath

Norman Urban Herlan, father of Paul Herlan
Norman Urban Herlan, father of Paul Herlan
Jerome Weinberg, father of Caryn Fink and
father-in-law of Steven Schlesinger
Jerome Weinberg, father of Caryn Fink and
father-in-law of Steven Schlesinger

Saturday, October 19, 2019 l 5:30 PM l Eisenhower Park, East Meadow l Field 6/6A
For more information, visit lightthenight.org.
Questions? Contact Dana Finkelstein at (516) 280-7105 or dfinkelstein@bfclaws.com.

WE CARE
Thanksgiving Day
Luncheon for Seniors

Hon. Denise Sher

IN MEMORY OF HON. THOMAS S. GULOTTA,
FORMER NASSAU COUNTY EXECUTIVE AND BELOVED BROTHER
OF THE HON. FRANK A. GULOTTA, JR.
Hon. Angelo A. Delligatti
Stephen W. Schlissel
Hon. Arthur D. Spatt

Thursday, November 28, 2019
at the Nassau County Bar Association.

Checks made payable to
Nassau Bar Foundation — WE CARE

To recommend seniors who wish to
attend, please contact the Special Events
Department at (516) 747-4070 ext. 1210
or events@nassaubar.org.

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501

WE CARE
Presents

NCBA New Members
We welcome the following new members
Attorneys
Aaron D. Jones
Salamon Gruber Blaymore &
Strenger, PC

Students
Michael J. Blane
Ilana B. Blumenthal
Heather D. Callaghan

Adam Kaplan
Adam L. Kaplan & Associates

Yasmine Dieodonne

John G. Martin
Garfunkel Wild, PC

Goldsmith & Tortora

Daniella S. Pessah
Daniella S. Pessah

John Mariolis

I’Asia Scarlett-Jones
Saltzman Chetkof & Rosenberg,
LLP
Alexandros E. Tsionis
Rosen & Kantrow, PLLC
Michael B. Weitman
Westerman Ball Ederer Miller
Zucker & Sharfstein LLP

Eric Gringhaus
Chiara A. Haueter
Patrick J. Quimby

Catalano Gallardo &
Petropoulos, LLP

Gary Michael Soules
Michelle Yepes

Catalano Gallardo &
Petropoulos, LLP

In Memoriam
Rudy Hirschheimer
Anthony Matturro
Hon. Donald R. Siegel
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COMMITTEE REPORTS
Medical Legal Committee
Meeting Date: 9/4/19
Co-Chairs: Mary Anne Walling, Susan Darlington
Michael Lauterborn delivered a presentation on the topic of
metadata and the case of Vargas v. Lee, recently decided in the
Appellate Division, Second Department, in March 2019. Future
topics planned for discussion included various issues and controversies surrounding expert witness disclosure. The next meeting is
scheduled for October 15, 2019 at 12:30 p.m.
Michael J. Langer

DISCOVERY ...

Continued From Page 5

Plea Agreements
Full discovery is also required before plea
offers made by the DA can be withdrawn.24
This will allow defendants to make informed
decisions before accepting plea deals.
In addition, all discovery must be turned
over no less than three days prior to the plea
deadline for felony complaints and seven days
for misdemeanors, and cannot be waived by
the defendant.25 The DA cannot condition a
plea offer on a waiver of discovery rights.26 If
the DA fails to disclose evidence that would
have “materially affected” the defendant’s decision to accept or deny a plea offer, the court
may preclude the omitted evidence at trial.27
Additionally, the court may take other
appropriate sanctions as necessary to rectify the violation.28 However, a defendant can
waive discovery from the prosecution if done
so in a context not related to a plea offer and
if done prior to receiving any discovery from
the prosecution.29

Discovery from Defense
With the exception of certain types of evidence such as expert witness information and
exhibits,30 the defense must provide discovery
within thirty days of receiving the DA’s certificate of compliance. Obligations of the defense
now require that the names of all witnesses and
statements made be disclosed within the thirty-day time period. However, if the defense
intends to call a witness, it does not have to disclose the names of those witnesses until after
the DA’s witness has testified.
What defense counsel is actually required to
turn over is limited to only eight types of evidence: (1) the names and addresses of witnesses the defense intends to call at trial or at a hearing; (2) recorded and written statements taken
by the defense for witnesses it intends to call at
trial or at a hearing; (3) expert opinion evidence
(including credentials and written reports); (4)
recordings; (5) photos/drawings; (6) tangible
property; (7) scientific testing reports; and (8)
a summary of promises made to intended
defense witnesses.31
Upon completion of discovery, the defense
must also file a certificate of compliance attesting to due diligence.32 Although the defense is
limited as to the types of discovery it is required
to turn over, the defense has the ability to move
for a court order to request from the DA any
relevant items not covered by the statute. The
defense may also move for a court order that
grants access to a relevant location in order to
inspect and photograph the area.33

Obligations of Law Enforcement
The new discovery law also requires law
enforcement agencies to make adjustments to
their typical practices. Going forward, every
law enforcement agency in New York will
have to supply a complete copy of its records
and files on a case to the DA upon request.34
Additionally, arresting officers must notify the DA about all 911 calls, police video and

NCBA
Sustaining Members
2019-2020
The NCBA is grateful for these individuals who
strongly value the NCBA's mission and its
contributions to the legal profession.

audio footage, and body camera recordings
made or received in connection to a criminal
investigation.35

Sanctions
Pursuant to CPL § 245.80, when material is discoverable but sent late, the court
will impose sanctions if it can be shown
that the delay in discovery prejudiced the
entitled party.36 If discoverable material is
lost or destroyed, then sanctions may be
imposed if the material was relevant to a
contested issue.37 The court can impose
sanctions such as striking a witness’s testimony, excluding otherwise admissible evidence at trial, ordering a mistrial, or even
dismissing all charges.38 Failure to conform to the new discovery rules are likely
to result in any number of the above sanctions.
This new legislation manifestly changes
the way in which criminal cases will be prosecuted and defended. Burdens on prosecutors to comply with the timing and scope of
discovery will impact the resolution of criminal cases by providing for informed decisions
by defendants before their cases can be adjudicated.
Marc C. Gann is the founding partner of
Collins Gann McCloskey & Barry PLLC, past
president of the NCBA, a former prosecutor,
and has been a criminal defense lawyer
since 1990.
Nicole Johnson is a 3L student at Touro
College Jacob D. Fuchsberg Law Center.
She is Editor-in-Chief of the Touro Moot
Court, Articles Editor of the Touro Law
Review, and Student Co-Director of LEAP.
1. CPL § 245.
2. Id.
3. CPL § 245.10 (1)(a).
4. CPL § 245.50(3).
5. CPL § 245.10 (1)(a).
6. CPL § 245.10 (1)(c).
7. Id.
8. CPL § 245.20(1)(e).
9. CPL § 245.10 (2).
10. CPL § 245.20(1)(c).
11. CPL § 245.20 (1)(e).
12. CPL § 245.20 (1)(f).
13. CPL § 245.20 (1)(g).
14. CPL § 245.20 (1)(h).
15. CPL § 245.20 (1)(j).
16. CPL § 245.20 (1)(k).
17. CPL § 245.20 (1)(m).
18. CPL § 245.20 (1)(n).
19. CPL § 245.20 (1)(o).
20. CPL § 245.20 (1)(p).
21. CPL § 245.20 (1)(u).
22. CPL § 245.20 (7).
23. CPL § 245.60.
24. CPL § 245.25.
25. Id.
26. Id.
27. CPL § 245.80 (1)(a).
28. CPL § 245.80(2).
29. CPL § 245.75.
30. CPL § 245.50(2).
31. CPL § 245.20 (2).
32. CPL § 245.30 (3).
33. CPL § 245.30 (2).
34. CPL § 245.55 (2).
35. CPL § 245.20 (3).
36. CPL § 245.80 (1)(a).
37. CPL § 245.80 (1)(b).
38. CPL § 245.80 (2).

Mary Ann Aiello
Jamie P. Alpern
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Hon. Gregory W. Carman
Jeffrey L. Catterson
Morton L. Certilman
Hon. Leonard S. Clark
Richard D. Collins
Michael DiFalco
Paul B. Edelman
Hon. Dorothy T. Eisenberg
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Lawrence Gaissert
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Eugene S. Ginsberg
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Warren S. Hoffman
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Peter H. Levy
Gregory S. Lisi
Robert G. Lucas
Hon. Roy S. Mahon
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Michael A. Markowitz
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Anthony J. Montiglio
Hon. Michael L. Orenstein
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Robert J. Reed
Marc W. Roberts
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Stephen W. Schlissel
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Hon. James J. Tini
Danielle M. Visvader

To become a Sustaining Member,
please contact the Membership Office
at (516) 747-4070.
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CHILD ...

Continued From Page 7
amendments define abuse identically as in
CPLR 208(b) and 214–g.
The CVA also extended these two exemptions to claims brought against school districts. Education Law § 3813(2) provided
that no claim could be brought against any
school district, board of education, or other
enumerated entities without complying with
the notice requirements of GML §§ 50–e
and 50–i. The CVA amended subdivision 2
to exempt abuse claims from these requirements.13
The CVA similarly removes distinctions
for claims brought against the State. Court
of Claims Act § 10 requires tort claimants
to serve a claim within 90 days of accrual,
unless the claimant serves a notice of intention to file a claim in that time period, in
which case the claim may be served within
two years of accrual. The CVA adds to this
statute a new subdivision 10, which provides
that Court of Claims Act § 10 does not apply
to abuse claims.14
So whether such claim is against the State,
a school district, or a private individual or
organization, claimants may still bring suit
until their 55th birthday, with a one-year
look-back window for claims that were previously untimely.

Court Rules for Fair Treatment of
Claims and Claimants
The remaining substantive amendments
in the CVA aim to make it easier for the
courts to expeditiously handle the revived
claims.
The CVA amends CPLR 3403, which governs trial preferences. It adds a paragraph 7 to

CPLR 3043(a), entitling to a preference any
action that was revived under CPLR 214–
g.15 This means that not all abuse claims will
receive this preference, but only those that
were otherwise time-barred and were filed or
re-filed within the look-back window.
The CVA also amends the Judiciary Law
to direct the courts to prepare for the influx of
claims. Judiciary Law §219–c, which provides
for judicial training with respect to crimes
of sexual assault, is amended to specifically
include “the sexual abuse of minors.”16 This
training has begun, and is available for court
personnel at nycourts.gov.17
The CVA also adds a new Judiciary Act
§ 219–d, which directs the chief administrator of the courts to promulgate rules for
the timely adjudication of revived actions
brought under the new CPLR 214–g.18 The
courts have already begun implementing
procedures to efficiently administer these
claims.
Uniform Rule 202.72 provides that
Supreme Court in each Judicial District shall
have a part dedicated to actions revived
under CPLR 214–g.19 In the Ninth and Tenth
Judicial Districts, Chief Administrative Judge
Lawrence K. Marks has created a Regional Child Victims Act Part, presided over by
Acting Justice Steven M. Jaeger in Mineola. The Part Rules are detailed and comprehensive, covering every phase of litigation in
an effort to keep these claims moving toward
resolution, by trial or alternative dispute resolution.20

Justice for All?
The CVA makes it possible to revive
“stale” abuse claims, but they will not likely be easy to litigate. Leaving aside the obvious difficulty in testifying about such conduct, in many cases the witnesses will have
died or long since forgotten the details

FREE Confidential Help Is
Available
Exclusively for the Legal Community
Alcohol
Drugs
Stress
Anxiety
Depression
Practice Closings
Gambling

Confidential

Protected by
Section 499 of the Judiciary Law
LAWYER ASSISTANCE PROGRAM

(888) 408-6222
LAP@nassaubar.org
Nassaubar-lap.org
LAP is supported by grants from the WE CARE Fund, part of the Nassau Bar
Foundation, NCBA's charitable arm, and the NYS Office of Court Administration.

Attorneys considering taking
on such cases must hasten to
ascertain just what evidence
remains to corroborate
claimants’ accounts.
that attorneys will demand to help determine accountability. Indeed, this challenge
at least in part motivated New York’s Catholic bishops to successfully oppose the CVA
for years.21
Attorneys considering taking on such
cases must hasten to ascertain just what
evidence remains to corroborate claimants’ accounts. Counsel for institutions
facing the prospect of defending such lawsuits should undertake a review of available records as far back as the 1960’s for
possible review and production. And all
attorneys should bear in mind that the
look-back window is already closing, and
may practically preclude claims brought to
counsel’s attention much sooner than next
August. So, too, there are obvious insurance implications in this legislation.22
The Roman philosopher and statesman
Seneca once observed, “Injustice never rules
forever.” Governor Cuomo echoed this sentiment when he signed the CVA, promising that it “brings justice to people who were
abused, and rights the wrongs that went
unacknowledged and unpunished for too
long.”23 The fulfillment of that ancient promise, however, depends on how courts and
counsel apply these laws here and now.
Christopher J. DelliCarpini is Co-Chair of
the NCBA Publications Committee and an
attorney with Sullivan Papain Block McGrath

& Cannavo P.C. in Garden City, representing
plaintiffs in personal injury matters. He can
be reached at CDellicarpini@TrialLaw1.com.
1. 2019 NY Senate-Assembly Bill S02440, A02683
(“CVA”). See Elizabeth A. Harris, A New Push to Expand
New York’s Childhood Sexual Assault Law, The New York
Times (Dec. 6, 2017), available at https://nyti.ms/2lEg8f4;
Paul Vitello, Religious Leaders Battle Abuse Bill in New
York, The New York Times (Mar. 11, 2009), available at
https://nyti.ms/2k5h8IR.
2. Jon Campbell, Child Victims Act: Why thousands
of New York sex abuse victims will be seeking justice,
Democrat & Chronicle (Aug. 8, 2019), available at https://
bit.ly/2MZOchm.
3. CVA § 1.
4. CVA § 2.
5. See CPLR 105(j)(defining infancy); Santo B. v. Roman
Catholic Archdiocese of New York, 51 A.D.3d 956 (2d Dep’t
2008).
6. See John Doe No. 6 v. Yeshiva & Mesivta Torah
Temimah, Inc., 21 Misc.3d 443 (Sup.Ct., Kings Co. 2008).
7. CVA § 3. See Rick Rojas, He Says a Priest Abused Him.
50 Years Later, He Can Now Sue. The New York Times
(Aug, 13, 2019), available at https://nyti.ms/2lINpWm.
8. NYS Unified Court System, Child Sex Abuse Cases,
available at https://bit.ly/2kBNZFo.
9. CPLR 214–g(b).
10. CVA §§ 5–6.
11. See Gen. Constr. Law § 66(1)(defining “public corporation.”)
12. CVA § 3.
13. CVA § 8.
14. CVA § 7.
15. CVA § 4.
16. CVA § 9.
17. The New York State Judicial Institute, available at
https://bit.ly/2m7gUBB.
18. CVA § 10.
19. 22 NYCRR § 202.72(1).
20. NYS Unified Court System, Child Victims Act Part
for the Ninth JD and Tenth JD, available at https://bit.
ly/2m99sWN.
21. Karen M. Franz, Sex-abuse fallout triggers uncertain summer for Diocese of Rochester, Catholic Courier
(Summer 2019), available at https://bit.ly/2k8huhM.
22. Robin Cohen and Lauren Varnado, Insurance
Coverage in the Wake of the New York Child Victims Act
and Sex Abuse Lawsuits, New York Law Journal (Aug. 23,
2019), available at https://bit.ly/2khlOvi.
23. Governor Cuomo Signs the Child Victims Act, available
at https://on.ny.gov/2tolADz.
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BROADWAY JOE ...
Continued From Page 8

the Baltimore Colts in Super Bowl III. Despite
being 18-point underdogs, the Jets won 16-7.
Broadway Joe burnished his legend by not
only winning the game, but by publicly guaranteeing victory.
The “guarantee” as it became known captured the zeitgeist of the times. Having beaten
the establishment on his own terms, Broadway Joe would forever be associated with the
rebellious Sixties. Transcending the football
firmament, the ostensibly apolitical Namath
even found himself on Richard Nixon’s “Enemies List”.33

Post-Game
Baseball may be the national pastime,
but pro football has become
the national obsession.
-Time Magazine
In 1968, Sonny lost control of the Jets,
having been bought out by his partners.
However, he would be back. In the 1970s,
as head of the New Jersey Sports & Exposition Authority, he created the Meadowlands
Sports Complex, luring the New York Giants
to New Jersey. During the 1980s he was also
the CEO of Madison Square Garden .34
To the chagrin of some New Yorkers, the
Jets have not won another championship.
Perhaps it was something of a Faustian bargain that Werblin and Namath struck. A few
moments of glory were exchanged for fifty
seasons of mediocrity. What the football gods
giveth, they taketh away.
The team has yet to find another marquee quarterback to take the place of Broadway Joe, on or off the field. Nor have they
ever found someone of Sonny’s caliber to
take the helm of the organization. Wherever the answer lies for the snake-bitten New
York Jets, something larger was also at play
that goes beyond the fortunes of a single
franchise.
The huge sums generated from television
fundamentally transformed the game, making pro football a phenomenon of unparalleled dimensions. Who won or who lost was
still important. No one roots for a loser.
But more important to the overall scheme
of things was the fact that pro football had
won the battle for the entertainment dollar.
It was this victory that truly made the NFL a

Broadway Joe and Rudy Carmenaty in 2017. Photo by Rocco Chilelli

cultural touchstone for the American people.
And it all began with the knock-out combination of Werblin, Namath and national television in 1965.
Rudolph Carmenaty is a Deputy County
Attorney and is the Director of Legal
Services for the Nassau County Department
of Social Services.
1. National Football League-Statistics & Facts/Statista at
htps://www.statista.com.
2. Reuters, Report: NFL teams’ revenue share topped $8
billion in 2017 at https://www.reuters.com.
3. Jack Horrrigan and Mike Rathet, The Other League, 22
(1st Ed. 1970).
4. Id.
5. Robert McG. Thomas, Jr., Sonny Werblin, An
Impresario of New York Sport’s Extravaganza, is Dead at
81, New York Times (Nov. 21, 1991).
6. Bob Curran, The $400,000 Quarterback, 151 (1st Ed.
1965).
7. The television division of the Music Corporation of

America.
8. Robert H. Boyle, Show-Biz Sonny and his Quest for
Stars, Sports illustrated (July 19, 1965).
9. Thomas, supra n.5.
10. Jeff Miller, Going Long, 90 (1st Ed. 2003).
11. Id.
12. Michael MacCambridge, America’s Game, 199 (1st
Ed 2004).
13. Curran, supra n.6, at 161.
14. The American Football League (AFL) was a rebel
league made up of owners who were denied expansion
franchises by the NFL. The AFL merged with the NFL
in 1970.
15. MacCambridge, supra n.12, at 132.
16. Horrrigan and Rathet, supra n.3, at 21.
17. MacCambridge, supra n.12, at 132.
18. Miller, supra n.10, at 143.
19. Bob O’Donnell, To NFL’s Dismay, Signing Bonuses Are
here to Stay, Fort Worth Star-Telegram/Chicago Tribune
(October 2, 1988) http://www.chicagotribune.com.
20. Id.
21. Thomas, supra n.5.
22. His given name was Joseph Alexander Namath, the
“Willie” came from his playing days at Alabama.

ADR ...

“Presumptive ADR allows the courts to fully partner with
the bar in improving the effective, efficient, and expeditious
administration of Justice in Nassau County.”

through June 2019, the court disposed of
3,719 perfected cases, 933 more than the
2,786 cases disposed during the comparable period the year earlier and 484 more
than were disposed in the 2016–17 court
year. Notably, the outflow of dispositions
(3,719) exceeded the court’s intake of new
appeals (3,530), meaning that the court is
succeeding in reducing the roughly 3,000–
case backlog that accumulated over the past
decade.
Judge St. George expressed confidence
that presumptive ADR would have a positive impact on the advancing of and resolution of cases. “Presumptive ADR allows
the courts to fully partner with the bar in
improving the effective, efficient, and expeditious administration of Justice in Nassau
County.” Presumptive ADR will significantly impact all attorneys who engage in personal injury and medical malpractice litigation. Participation in presumptive ADR will
be mandatory, and it will be important for
practitioners to become intimately familiar
with the rules and procedures that will be
implemented.

man reports that between November 2018,
when the program was launched, and June
2019, 125 mediation conferences were con-

Ira S. Slavit is on the NCBA Board of
Directors and is Chair of the Plaintiff’s
Personal Injury Committee. He is a principal at Levine & Slavit, PLLC with offices in
Mineola and Manhattan.

Continued From Page 10
pre-note and post-note cases, ending 2018
with a 70% success rate.
In 2018, the Appellate Division, Second
Department instituted a court-sponsored
ADR program for perfected civil appeals
known as the Mandatory Civil Appeals
Mediation Program. The program involves
a settlement conference presided over by
a special master designated on the basis of
subject matter experience and geography.
The goals of the mediation conference is to
resolve the entire litigation, obtain a stipulation withdrawing the appeal, and to narrow the issues on appeal. The special master
is required to devote 90 minutes pro bono to
an effort to resolve the dispute between the
parties; upon the expiration of the allotted
time, the parties may opt to engage the special master for continued discussions.
The Mandatory Civil Appeals Mediation Program is designed to complement the
court’s long-standing CAMP mediation program, which targets appeals that have not
yet been perfected. The program’s rules are
set forth in 22 NYCRR 670.3(d).
Appellate Division, Second Department Presiding Justice Alan D. Scheink-

23. Jimmy Breslin, Namath All Night Long, New York
Magazine (April 7, 1969) https://nymag.com/news/
sports.
24. It has been asserted by various sources that the
Cardinals were acting on behalf of the New York Giants.
25. Randy Roberts and Ed Krzemienski, Joe Namath and
the dawn of big money sports, Salon (August 18, 2013)
https://www.salon.com.
26. MacCambridge, supra n.12, at 207.
27. David Plaut, Caught in the Draft—The Man Who
Made Joe Namath Rich, (March 26, 2015) https://nflfilms.
nfl.com.
28. Roberts and Krzemienski, supra n.25.
29. MacCambridge, supra n.12, at 207.
30. Curran, supra n.6, at 166.
31. MacCambridge, supra n.12, at 208.
32. Kent Anderson, The Lasting Legacy of Super Bowl III
(Jan. 11, 2019) https://medium.com.
33. Dave Anderson, Political Football, New York Times
(July 1, 1973) https://ww.nytimes.com. The Nixon White
House mistakenly listed Namath as playing for the
Giants.
34. David ‘Sonny’ Werblin, Sports Impresario Dies,
Washington Post (November 23, 1991).

ducted and 28 cases were settled, a success
rate of 22%. More broadly, Justice Scheinkman reports that between September 2018
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IMMUNIZATION ...

has passed. This temporary exclusion requirement has been upheld as constitutional.18

that are required or recommended by law.6 Supporters have argued that unvaccinated students
would put others at risk, especially vulnerable
populations who cannot receive inoculations
for various medical reasons.
Opponents have argued that religious
exemptions implicate serious First Amendment issues that cannot be ignored. They
claim that abolishing religious exemptions
would infringe on parental rights, violate
religious freedoms, and unfairly stigmatize
unvaccinated students.

Strict adherence to immunization requirements is one way that school districts can
help safeguard the health of their students,
employees, volunteers and visitors by limiting exposure to potentially fatal diseases.

Conclusion

Continued From Page 3
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Current Status of the Law
In response to the public health threat
posed by the recent measles outbreak, Governor Cuomo signed new legislation on June 13,
2019 to eliminate religious exemptions. The
new legislation immediately repealed Public Health Law § 2164(9), which previously
exempted children whose parent or guardian
held “genuine and sincere religious beliefs”
from complying with the state’s immunization requirements. Thus, “there is no longer
a religious exemption to the requirement that
children be vaccinat[ed] against measles and
other diseases to attend” the following7:
•
public, private, or parochial school
(for students in pre-kindergarten
through 12th grade);
•
child day-care settings;
•
summer schools overseen by the
State Education Department;
•
summer child day-care programs
overseen by the Office of Children
and Family Services; and
•
extended school year for students
with disabilities.8
How did the new law eliminate past religious exemptions? It did not include any
“grandfather clause” or any other means
for those with past religious exemptions to
remain exempt. Thus, the only remaining
exception from immunization is for legitimate medical reasons where it may be detrimental to a child’s health.9
With respect to children who previously
had religious exemptions, school districts
must now take the same steps that would be
required for any other child who is out of
compliance with the state’s immunization
requirements. Among other things, school
districts must inform parents that:
•
their children must be immunized;
•
immunizations may be administered by any health practitioner;
and/or
•
the child may be immunized free of
charge by the health officer in the
county where the child resides.
Ultimately, schools must exclude such
students who lack required proof of immunization. Schools may not permit children without the required proof to attend
school for more than 14 days, or 30 days
where parents can demonstrate that their
child has received at least the first dose of
each required immunization series and has
age-appropriate appointments scheduled to
complete the immunization series.

MEDIATION ...

Continued From Page 9
the matter to the court’s in-house mediator or
judicial hearing officer.
In addition to mediation, the court will
continue to assess the cases for potential settlement at each scheduled court conference.
If a case does not settle, despite mediation,
the court will conduct further mediation at
the pre-trial conference to facilitate settle-

Challenges to the Amendment

Federal Lawsuit

While numerous other lawsuits have similarly challenged the repeal, the two cases
described below have received the most
attention.

On July 25, 2019, six families of children
with disabilities commenced a lawsuit in
U.S. District Court, Eastern District of New
York.15 They challenged the religious exemption’s repeal on the basis that it interfered
with the rights of children with disabilities
to receive a free appropriate public education
(“FAPE”) under the federal Individuals with
Disabilities Education Act (“IDEA”). The
families sought a preliminary and permanent
injunction designed to reinstate the religious
exemption with respect to both students with
disabilities and “all [other] students.” They
argued that the law removed special education services without providing due process
and without regard to their stay-put rights.
On August 19, 2019, the court denied the
families’ motion for a preliminary injunction.16 In the decision, the court similarly
emphasized that vaccination mandates fall
within the police powers of New York State,
and that the plaintiffs had failed to demonstrate that their lawsuit had a likelihood of
success. The court reasoned that the decision
not to immunize their children was a voluntary one, and as such, their children’s rights
were not violated by the state law. Plaintiffs
have since withdrawn their complaint.

State Lawsuit
On July 10, 2019, fifty-five families commenced a lawsuit in Albany County Supreme
Court.10 They sought to reinstate the religious exemption. Among other claims, the
families argued that the change to the law
interfered with their constitutionally-protected religious liberty. Initially, the families filed
a motion for a temporary restraining order to
reinstate the religious exemption, which the
court rejected on July 12, 2019.11 On August
14, 2019, the parties had oral arguments on a
similar motion for a preliminary injunction
to reinstate the religious exemption.
The court denied the preliminary injunction on August 23, 2019.12 The court noted
that while plaintiffs “had established the
potential for irreparable harm,” they had
failed to demonstrate that their potential
injury was greater than that which would be
suffered by individuals who cannot receive
vaccinations due to age or medical reasons
and other unvaccinated individuals. Additionally, the court explained that plaintiffs
had failed to demonstrate a likelihood of
success on the merits, a prerequisite to the
grant of a preliminary injunction. The court
noted that case law has indicated “mandatory vaccination laws are within states’ police
power” and that protecting the public health
is “unquestionably a compelling state interest.”
On August 27, 2019, the plaintiffs appealed
the decision to the Third Department, which
affirmed the decision of the Albany County
Supreme Court.13 As of September 6, 2019,
plaintiffs plan to appeal the decision to the
Court of Appeals.14

ment or to limit the issues for trial.
The NCBA Matrimonial Law Committee
anticipates that the new initiative at the Matrimonial Center will produce good results for
parties facing what is often a very challenging
experience. The Matrimonial Law Committee
is excited to cooperate with and support these
new initiatives in various ways. At the October
15 meeting of the committee, Justice Goodstein
along with other supervising Judges will provide more details and greater clarity about the
implementation of the Presumptive ADR initiatives in Nassau County.

What May Be Done During a
School Outbreak?
In the event of an outbreak in a school of
a vaccine-preventable disease listed in Public Health Law § 2164, the State Commissioner of Health, (or in the City of New York, the
Commissioner of Health of the City Department of Health and Mental Hygiene), may
order the appropriate school officials to exclude
from attendance all students who have medical exemptions to immunization against the
disease occurring in a school, or who are in
the process of receiving immunizations against
such disease.17 Such susceptible students may
be excluded until the danger of transmission

For matrimonial practitioners in the
county, the new Presumptive ADR program
should prove to be helpful in both facilitating negotiations in the pre-litigation stage of
a case and in limiting the stress of the litigation stage.
Adina L. Phillips is the Court Attorney for
Hon. Ayesha K. Brantley, Judge of the
Nassau County Family Court, and a former
Family and Matrimonial Law Associate of
Abrams, Fensterman, Fensterman, Eisman,
Formato, Ferrara, Wolf & Carone, LLP, in
Lake Success.
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