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SAVE THE DATE

Join friends and colleagues for painting and networking at the Nassau County Bar Association’s
Canvas & Wine Night on Tuesday, April 2, 2019,
from 6:00 p.m. to 8:00 p.m. Come to the Bar to eat,
drink and socialize while painting your own masterpiece.
“One reason attorneys join a bar association
is to network and generate referrals,” says NCBA
Executive Director Liz Post. “But it’s not easy to
network at CLE seminars when you’re in and
out at lunchtime, or at more formal events where
there are speeches and a program. The NCBA
Association Membership Committee plans to
sponsor a couple of fun, affordable events this year
where members can socialize with colleagues in a
relaxing atmosphere.”
“The Membership Committee chose to kick off
with a paint night because a member can come alone
or with friends and, regardless, have a fun time,”
continues Post.
The Committee will poll members to learn what
activities most interest them. “Other activities we’ve
discussed are karaoke, book club, sporting events,
and a game night.”
The cost to attend Canvas & Wine Night is $45
if paid in advance. The price at the door is $55,
although seating is limited, and admission is not
guaranteed. The fee includes all art supplies, lite fare
(wraps and salad), wine and non-alcoholic beverages.
To purchase tickets, complete the form on page 5,
register online at www.nassaubar.org, or contact the
NCBA Membership Department at (516)747-4070.

NASSAU ACADEMY OF LAW
Hon. Elaine Jackson Stack
Moot Court Competition Finals
March 27, 2019 at Domus
Details pg. 14
WE CARE
Dressed to a Tea
Thursday, March 28, 2019
See pg. 18
LAW DAY
Free Speech, Free Press, Free
Society
Wednesday, May 1, 2019
5:30 p.m.
120th ANNUAL NCBA
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ABOVE: Immediate Past Nassau
Academy of Law Dean Thomas J.
Foley presides over a trial.
LEFT: (l-r) Mock Trial Chairs Hon.
Marilyn K. Genoa, Peter H. Levy and
Hon. Lawrence M. Schaffer with (2nd
from l) Caryle Katz (Photos by Hector
Herrera)

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
alcohol or drug use, depression or
other mental health problems
Call Lawyer Assistance Program

(888)408-6222

More than 100 NCBA members volunteered to serve as
team advisors or trial judges during the first round of the
Caryle Katz Mock Trial Competition on February 13 and
14 at the Nassau County Supreme Court. Members helped
more than 600 students from 50 Nassau County high schools
further their understanding of trial advocacy and the legal
system. The final trial in April will determine the Nassau
County champion, which will go on
to the New York State finals in Albany.
This year, the competition was named
after Caryle Katz, the Bar’s long-time
administrator of the tournament, for
her years of dedication to the competition. Academy of Law Director
Jennifer Groh has taken over coordinating the annual tournament. The
mock trial competition is chaired by
Hon. Marilyn K. Genoa, Peter H. Levy,
and Hon. Lawrence M. Schaffer.
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Elder Law/Trusts and Estates Law
Estate Planning to Ensure That Digital Assets
Do Not Disappear in the Cloud
Technology is advancing more and more
each day, so much so that digital assets
are becoming more prominent in society.
According to Estates, Powers & Trusts Law
(EPTL) Article 13-A, a digital asset is “an
electronic record in which an individual has
a right or interest.”1 In other words, a digital
asset is not something tangible like a smartphone or a computer, but instead something
intangible that is used on a smartphone or a
computer.

Digital Assets Are Widespread
There is a vast range of types of digital assets. For instance, some digital assets,
although accessed by the internet, may
resemble a physical asset, such as online
access to a bank account or the ownership of Bitcoin. Alternatively, other digital
assets may seem more like hobbies, such
as a Facebook page, a YouTube channel, or
a Twitter account. The growing use of the
internet has broadened what is considered
one’s “assets,” as more people have become
dependent on their computers and reliant on
cloud-based storage.
The rise in the use of the internet may
result, in part, from its use by the millennial generation; however, studies show that
the older generations own smartphones and
utilize social media as well. According to

a recent study published by the Pew
Research Center,
while 85% of millennials (ages 22-37)
may use social
media
accounts,
the same is true for
75% of Gen Xers
(ages 38-53), 57% of
Baby Boomers (ages
54-72), and 23% of
the Silent Generation
Kim M. Smith
(ages 73-90).2 As a
result, digital assets
must be accounted for
when creating estate plans for clients of all
ages.

Digital Assets Legislation
Article 13-A of the EPTL was signed into
law on September 29, 2016 to address the
growing issue of digital assets. Prior to the
adoption of this law, a personal representative of an estate had little access to a decedent’s digital accounts and assets.
Because of federal privacy laws, service
providers were hesitant to grant a personal
representative access to a decedent’s account.
Instead, service providers present users with
their terms of service agreements, or “click-

Attorney Grievance &
Disciplinary Defense

wrap agreements”
that outline their
policies and procedures, both during
the user’s lifetime,
and upon one’s passing. These policies
may state that upon
a user’s passing, the
service provider has
no obligation to provide the user’s log-in
Alyssa R. Danziger credentials to a personal representative,
or, that the user’s
account simply terminates. Many—if not
all—users blindly agree to these clickwrap
agreements in order to access the service
provider’s website.
Therefore, prior to the adoption of the
new legislation, service providers controlled
what access a personal representative of an
estate would have to the decedent’s account,
creating many issues for the administration
of the estate.
New York began considering adopting
digital assets legislation after the Uniform
Law Commission finalized its Uniform
Fiduciary Access to Digital Assets Act in
2014. The law now requires service providers
to disclose to a decedent’s personal repre-

sentative electronic communications sent or
received by the deceased user. This ensures
that a personal representative will at least be
entitled to the decedent’s contact list; however, it does not provide access to the decedent’s
electronic content.

Digital Content
For clarification on what is considered
“content,” the Court in Matter of Serrano,3 a
New York Surrogate’s Court case decided in
June of 2017, held that, in the case of an email
account, the decedent’s calendar was not considered content, and therefore the personal
representative was entitled to access it. In
contrast, a personal representative would not
be entitled to read the content of a decedent’s
emails.
That being said, although the law has
addressed this growing concern, a personal representative remains unable to receive
automatic access to the content of a decedent’s digital communications. The main
reason for this is the importance of the
decedent’s privacy. The statute attempts to
balance the importance of keeping confidential information private against the personal
representative’s duty to properly administer
the estate.
See CLOUD, Page 13

Appellate Counsel

An allegation of professional misconduct can tarnish your
reputation and place your law license in jeopardy. Let the
experienced team of David H. Besso and Michelle Aulivola help
you achieve a favorable result.

The Hon. Joseph Covello and Christopher J. Chimeri are frequently
sought by colleagues in the legal community to provide direct appellate
representation for clients, as well as consulting services to fellow lawyers.

David H. Besso, past
Chairman of the Grievance
Committee, has been
representing attorneys for
more than twenty years.

Michelle Aulivola has
represented attorneys in
grievance and
disciplinary proceedings
for more than a decade.

Long Tuminello, LLP
120 Fourth Avenue
Bay Shore, New York 11706
(631) 666-2500

www.longtuminellolaw.com

The firm’s appellate team is highly equipped to navigate, or help you
navigate, the complexities and nuances of appellate practice, including
all aspects of matrimonial and family law in all Departments in New York
State and the Court of Appeals, as well as civil and commercial matters
in the Federal Courts.

Quatela | Chimeri pllC
attorneys and Counsellors at law

888 Veterans Memorial Highway, Suite 530
Hauppauge, New York 11788
(631) 482-9700

215 Willis Avenue
Mineola, New York 11501
(516) 750-8811

www.QCLaw.com
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Supporting Our Members
supportive counseling, early identification, peer supWhile the NCBA does so many wonderful things
port, stress management, intervention and motivation,
for its members and the community by providing a
treatment referrals, support for those concerned about
variety of social, networking and educational events, as
an attorney with problems, closing a law practice, and
well as community outreach programs and charitable
voluntary and court-appointed monitoring.
opportunities, it is also dedicated to providing necesFor the last eleven years, LAP has hosted an Annusary support to our members going through difficult
al 12-Step Retreat for lawyers in recovery to provide
personal issues.
a safe environment for those new to recovery to get
As attorneys, we are in a unique and advantageous
education and peer support. More than 200 attorneys
position to use our knowledge and application of
have participated in the NCBA Annual LAP Retreat
the law to help others. It is an honorable profession
since its inception. Scholarships are available if needed.
that requires the utmost care in handling emotionally
In addition, Mindfulness Yoga is offered weekly at the
charged situations, the various needs of our individual
NCBA, and stay tuned for upcoming lawyer well-being
clients, and very demanding schedules, among other
and other mindfulness events.
stresses inherent in the practice of law. While we are
Members of the NCBA Lawyer Assistance Commitproud of what we do, it can take its toll on our mental
tee engage in a variety of activities, including, but not
health.
limited to, attending monthly meetings, speaking at law
Studies of lawyers and articles published in peer
presenting at CLE programs, and providing
reviewed journals report that the rates of alcoholism,
Elena Karabatos schools,
support to individual peers in need. It is a great outlet
addiction and depression among attorneys and law
for members to help their colleagues while also helping
students are substantially higher than the general population. This is an issue that the Nassau County Bar Association is themselves.
Confidential assistance is available. Beth Eckhardt, Director of the
concerned about and is committed to addressing. Recognizing some
of the problems our members as well as their peers and loved ones Lawyer Assistance Program, is a licensed mental health professional.
might face, the NCBA provides free and confidential assistance to She and members of the Lawyer Assistance Program are committed
attorneys, members of the judiciary, law students and graduates, to helping those in the legal profession who are struggling. Contact
and their family members through the Lawyer Assistance Program Beth directly at (516) 512-2618, via the confidential helpline at (800)
408-6222, or at LAP@nassaubar.org.
(LAP).
“Making the call is often the most difficult step for attorneys,”
NCBA members with problems relating to alcohol, drugs, gambling, depression, and other emotional and behavioral issues can take says Eckhardt. “Attorneys often see themselves as the problem solvadvantage of free, confidential services through LAP. Confidentiality ers, making it difficult to ask for help with their own problems. We
is protected by Judiciary Law Section 499 in which all LAP com- know that reaching out early can help reduce the toll that substance
munications are privileged pursuant to (expressly coexistent with abuse, depression and anxiety can have on personal and professional
attorney-client privilege) New York Rule of Professional Conduct well-being.”
Funding for LAP is provided by the NYS Office of Court Admin8.3(c)(2), which exempts LAP personnel from mandatory reporting
istration and the WE CARE Fund, a part of the Nassau Bar Foundarequirements.
LAP services include consultation, evaluation and assessment, tion, the charitable arm of the Nassau County Bar Association.

From the
President

NCBA Board of Directors Adopts Resolution
Opposing Increase in Attorney Fee
On February 4, 2019, the Nassau County Bar Association Board of Directors adopted the resolution below
opposing any increase in the biennial attorney registration fees which would transfer to attorneys the societal obligation to fund constitutionally mandated indigent criminal defense legal services. NCBA members are encouraged
to contact your State Assembly and Senate representatives to inform them of opposition to this budget proposal.
RESOLVED, that the Nassau County Bar Association (NCBA) commends the Governor and the State Legislature for their previous actions to extend the substance of the Hurrell-Harring settlement to counties throughout
the State, which is a critical step to improve indigent criminal defense services in New York State, and it is further
RESOLVED, that NCBA continues to support a statewide, state-funded system with an independent entity to
oversee quality and delivery of public defense services, as part of the 2019-20 budget, to ensure that indigent defendants receive effective representation in New York State’s criminal justice system. However, this proposal should
not include imposing the expense of New York State’s constitutional obligation on the legal profession, and we
urge State leaders to eliminate this proposed surcharge on the legal profession to pay for the State’s constitutional,
societal, obligation which should be funded through the State General Fund, and it is further
RESOLVED, that NCBA strongly opposes any attempt to increase biennial attorney registration fees which
would transfer to attorneys the societal obligation to fund constitutionally mandated indigent criminal defense
legal services, and it is further
RESOLVED, that NCBA forthwith notify each member of the New York State Assembly and Senate delegations from Nassau County of this position, and urge them to vote against this proposal, and it is further
RESOLVED, that NCBA publish this resolution in the next issue of the Nassau Lawyer, post this resolution
on the NCBA website, and forthwith notify each of its members of the adoption of this resolution, urging NCBA
members to contact their State Assembly and Senate representatives to inform them of opposition to this budget
proposal, and further inform each of the Association’s members of a recommended letter to be sent to each such
representative using the State Legislature email system.

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.
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CDPAP: Medicaid
Recipients Can Choose
Their Caregivers
Medicaid application is pending.
The New York State Consumer
The purpose of the evaluation
Directed Personal Assistance
is to determine if the consumer
Program (CDPAP) is a statewide
requires community-based serMedicaid program that allows
vices through Medicaid for at
recipients to direct their own care
least 120 days.
and select the individuals who
The evaluation is performed
provide the care. The program is
by a registered nurse, and consists
intended for elderly or disabled
of various questions developed
persons who require personal
by the Department of Health.5
care, home health or skilled nursing care and wish to maintain
The evaluation itself typically
control regarding who provides
lasts approximately three hours.
these services. As consumers of
During this time, the nurse evalDeidre M. Baker
care services, they are choosing to
uator will ask various questions
direct their own care, hence the
designed to determine the level
phrase “consumer directed.”
of assistance required by the
It is no secret that our population is aging. applicant with his or her activities of daily
In fact, it is projected that by the year 2030, living (ADL) such as bathing, grooming,
older people will outnumber children for the ambulating, and prompting to eat or take
first time in American history.1 As this shift medications.
It is advisable to have a family member
in demographics occurs, more and more people will require some type of long-term care, present who may also provide information
which will require new solutions to meeting that the applicant may be unable or unwilling
this need. The stress of potentially having to share. For example, an applicant may not,
strangers in your home providing intimate understandably, want to tell the nurse that
care is reduced by the ability to hire trusted he or she requires reminders to bathe. At the
completion of the evaluation, the nurse will
family members or friends.
verbally tell the applicant whether or not he
Eligibility for CDPAP
or she is need of long-term care.
According to the CDPAP website, in order
Once the nurse-evaluator determines that
to participate in the program, an applicant the consumer qualifies for long-term care, a
(potential consumer) must be: Medicaid eli- referral is, generally, then made to a Managed
gible; eligible for long-term care services Long-Term Care Plan (MLTC). When makprovided via home care services, personal ing the referral, the consumer or his or her
care services, or private duty nursing; require advocate should confirm that the plan parsome or total assistance with one or more ticipates in CDPAP, and inform the plan that
home care service, skilled nursing task, or the consumer plans to participate in the propersonal care service; have a stable medical gram. Prior to enrolling with the MLTC, the
condition; and be self-directing or have a consumer will be evaluated again by the plan.
designated representative who is willing and At this second evaluation, a recommendation
competent to assume the responsibilities of will be made regarding the number of hours
the program.2
the consumer will receive.
In order for consumers to be considered
The friend of family member who will
“self-directing,” they must be capable of mak- serve as the caregiver must contract with a
ing choices regarding their activities of daily licensed home care agency before providing
life as well as the nature and management of services to the consumer. The caregiver will
their personal assistance. Consumers must be be considered an independent contractor
able to understand the impact of their choices rather than an employee of the home care
and be able to assume responsibility for the agency. The home care agency serves not
outcome.3
as employer, but as an authorized “fiscal
In addition to meeting the eligibility intermediary,” for the purposes of paying
requirements, applicants must provide a des- the caregiver’s wages and benefits.6 The conignated back up to provide care in the event sumer assumes total responsibility for hiring,
of an emergency or when the caregiver needs training, and supervising the aide.
time off. This may prove difficult for applicants with few available family members CDPAP Provides the Consumer with
More Flexibility
or friends willing to serve in a formal role.
The wages that a potential caregiver will
While traditional Medicaid home attenreceive present another obstacle, as family dants are limited in the types of services they
members who would otherwise quit a job to can provide to the consumer, caregivers with
provide care may not be willing to do so at the CDPAP are able to perform “skilled” care
Medicaid pay rate.
that otherwise may only be performed by a
nurse. These services very commonly include
CDPAP Application Process
administering insulin injections or oral medFor many consumers seeking services ications, but may be as specialized as suctionthrough CDPAP, they will be considered ing tracheostomies.7 These services can be
“dual eligible,” meaning they are eligible for provided in addition to assistance with the
both Medicare and Medicaid. The first step consumer’s activities of daily living. This is
is to submit a Medicaid application (DOH especially helpful for individuals who require
Form 4220), Supplement A (DOH Form skilled care at home, but either lack the insur4495A or DOH Form 5178A depending on ance coverage for private duty nursing or the
county), and supporting documentation, funds to finance same.
including potential pooled income trust, to
Any adult who is not “legally responsible”
the applicant’s local Department of Social for the consumer’s care and support may be a
Services.4
CDPAP assistant for the Medicaid consumer.
Once the consumer has been approved for This means that the Medicaid recipient can
Medicaid, he or she must have a Conflict-Free
Assessment with New York Medicaid Choice.
This evaluation can be scheduled while the
See CDPAP, Page 13

Let’s Paint!

Join Us for
Canvas & Wine Night

Come eat, drink and socialize
with friends and colleagues as you paint your
own masterpiece!

Tuesday, April 2, 2019
6:00 PM - 8:00 PM

$45/member or guest paid in advance
$55 pay at the door*
Art supplies, lite fare, and wine
included in cost.

Canvas & Wine Night
Tuesday, April 2, 2019
6:00 PM - 8:00 PM

Send form with payment to spagano@nassaubar.org or
NCBA, Attn: Membership Department, 15th & West Streets,
Mineola, NY 11501. Or register online at www.nassaubar.org.
Questions? Contact NCBA Membership Department at
(516)747-4070.
Name(s)_________________________________________
________________________________________________
Phone___________________________________________
Email____________________________________________
No. of Guests_________@ $45 per person
£ Check enclosed £

Charge credit card for $____________

Card #_____________________________Exp. Date_______
Security Code_________Billing Zip Code________________
*At the door admission is not guaranteed
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Join us on Saturday, May 11, 2019 at the

120th Annual Dinner Dance
Long Island Marriott
Uniondale, New York

2019Distinguished Service Medallion Recipient

Stephen Gassman, Esq.
NCBA Past President
Founder of WE CARE
Senior Partner Gassman Baiamonte Gruner, P.C.

We take pride in honoring the
NCBA members who are
celebrating their
50, 60 and 70 year anniversary
of admission to the Bar.
For a full list of Honorees,
see insert in this issue.
$225 per ticket
To take an ad in the
Dinner Dance Journal,
see INSERT in this issue or contact
Special Events at (516)747-4070 or
events@nassaubar.org.
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Providing Care for Pets
When No Plan Is in Place
Approximately 68 percent of
wishes may be derived not only
United States households own a
from express statements but also
pet, and Americans spent over 69
from testamentary documents,
billion dollars on their pets in 2017.1
past patterns of behavior, and other
About 80 percent of pet owners
relevant factors.13
brag about their pets to others, and
With regard to pets, courts
79 percent allow their pets to sleep
should not only consider any prior
with them.2
testamentary plans made by the
Notwithstanding the great devobeneficiary, but also give great
tion of many Americans toward
weight to the IP’s pattern of protheir pets, the most recent relevant
viding for his pets when he had
research indicates that only about
capacity to do so. It is reasonable
Maureen A. Gest
12 percent to 27 percent include
that an IP who, before incapacity,
their pets in their estate plans.3 The
had cared for his pets by providing
above statistics must be viewed
them with appropriate food, shelter, veterinary
in context, given that more than half of all care, recreation, toys, and other manifestations
Americans do not make any estate plans at all.4 of responsible pet care, would want his funds be
Even when pet owners create estate plans, used to provide for their continued care for life.
they are often unfamiliar with the devices to It is not reasonable that an IP who had cared for
include their pets in those plans. Additionally, his pets and spent funds on them would want
many lawyers are not familiar with these devic- the pets to become homeless or be killed.14
es and, despite the fact that every state in the (For an example of a court order authorizing
United States authorizes trusts specifically for a guardian to spend $10,000 of the IP’s money
the care of pets, lawyers frequently do not even to place her two cats in a retirement home and
inquire if their clients have pets for which they the related contract, please contact this writer.)
would like to plan. Thus, when their owners die
Routine Care of Pets
or become disabled, many pets wind up homeless and lose their lives because no one is willing
Based upon the above, a personal needs
to care for them. This result need not occur guardian may arrange for the routine care of the
when a guardian has been appointed under IP’s pets since that would have been an activity
New York Mental Hygiene Law Article 81.
of daily living for the IP. Similarly, the guardian
should endeavor to keep the IP and his pets
Article 81 Provisions Relevant
together since the IP chose to have pets as part
to Care of Pets
of her social environment.
When a pet owner has not created any
A property needs guardian may also proadvanced directives for his pets and becomes vide routine care for the IP’s pets. Although
incapacitated, guardians appointed under many persons, including this writer, consider
Article 81 may still be able to provide appropri- their pets to be family members or best friends,
ate care for the pets. (Case law regarding wheth- under New York State law pets are personal
er a guardian appointed pursuant to Surrogate property.15 Thus, a property needs guardian
Court Procedure Act Article 17–A would have may arrange appropriate care for the IP’s pets as
all the same powers as an Article 81 guardian is part of his duty to protect the property of the IP.
inconsistent.5 Therefore, an Article 1–A guard- Further, since a pet owner has a legal obligation
ian should seek guidance from the court with to provide sustenance for his pets, a property
regard to planning and providing for pets.)
needs guardian has the duty to arrange for pet
Article 81 authorizes courts to grant a guardcare as part of the maintenance and support of
ian the powers necessary to provide for the perthe IP.16
sonal and property needs of an Incapacitated
Person (IP). Providing for the needs of an IP
Lifetime Care of Pets
includes providing appropriate care for the IP’s
The powers available to guardians under
pets, if any. Specific provisions applicable to the Article 81 not only enable them to provide
routine care of an IP’s pets include the power to routine care for an IP’s pets but also may enable
assist the IP with the needs of daily living,6 make
guardians to provide long-term or lifetime care
decisions regarding the social environment and
for the pets. This ability to arrange for lifetime
other social aspects of the life of the IP,7 protect
care for pets is especially important when an IP
the IP’s property,8 provide for the maintenance
literally can no longer care for the pets or may
and support of the IP, and manage the property
need nursing home placement.
of the IP.9
If a court has granted a guardian the powers
to enter into contracts or to create trusts, the
The Guardian’s Duty to Exercise
guardian may be able to enter into contracts
“Substituted Judgment”
When exercising powers granted him or with individuals or organizations, such as aniher, a guardian must consider the IP’s personal mal rescue organizations, to provide lifetime
wishes, preferences, and desires and act pursu- care for the IP’s pets or to create trusts for the
ant to the least restrictive form of intervention. benefit of the pets or both. Lifetime care could
This directive means that the guardian must include, so long as the IP’s funds will allow it,
not impose his opinions regarding the IP’s best the placement of the pets in sanctuaries or pet
17
interest, but rather should exercise his powers retirement homes. These are facilities, usually
run
by
not-for-profit
organizations, that will
in accordance with the way the IP would act if
provide
care
for
the
remainder
of the pets’ lives.
he had capacity as long as the actions would not
Lifetime
care
could
also
include
the placement
10
harm the IP.
Similarly, when a guardian seeks authoriza- of pets with suitable individuals or rescue orgation from a court to take a specific act on behalf nizations that utilize foster homes until the
of the IP, the court should base its decision to pets can be placed in new permanent adoptive
grant or deny authorization based upon wheth- homes or perpetual care programs run by veter18
er the IP has indicated views on the act for inary schools or other organizations.
Guardians with the appropriate powers
which court approval is sought, or if his desires
are otherwise known, and should approve the should, with as much input as possible from the
act so long as it is within the parameters of IPs, endeavor to create lifetime care plans for
reason. This doctrine is known as the doctrine the pets as soon as possible after the guardian’s
of “substituted judgment.”11 When known, the appointment. If the IP would have spent assets
wishes of the IP with regard to the use of his
assets should receive great weight.12 The IP’s
See PETS, Page 16
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Irrevocable Trusts and Crisis Planning for
Medicaid Benefits: The Best-Laid Plans...

An Irrevocable Trust created for Medicaid asset protection purposes is one of the
most commonly used planning tools for the
elder law attorney, even though there is a
five-year look back
period for transfers when applying
for institutional
Medicaid benefits.
Typically, a client
will execute such
a trust and fund it
with real property
and/or investment
accounts, depending on total available assets. Once
Melissa
five years have
Negrin-Wiener
passed, all of the
assets held in the
trust are protected for Medicaid purposes.
But what if the client requires care in a nursing home before the five-year time period
has run? Can the trust be broken so that the
funds are available to pay for care? And if so,
must all of the client’s assets be spent down?

Amending or Revoking an
Irrevocable Trust
It is always possible for an irrevocable
trust to be revoked. EPTL 7-1.9 provides a
mechanism for the grantor of an irrevocable
trust to amend or revoke it.1 Provided the
trust was drafted properly and the statutory
procedures were followed, the trustee would
have authority to revoke the trust and access
the funds to pay for care.
If the trust instrument itself provides a
procedure for revoking the trust, that procedure must be followed.2 For example, if the
trust provides that only the trustee can amend
or revoke the trust, the grantor cannot do
so without the trustee’s consent.3 However,
the trustee’s consent cannot be unreasonably
withheld.4 Absent a trust provision with a
mechanism for revocation or amendment,
the grantor of an irrevocable trust can only
revoke or amend a trust with the consent of all
persons “beneficially interested” in the trust.5
When a trust has multiple grantors, such
as an irrevocable trust set up by a married
couple, the consent of all the grantors is
required to revoke or amend the trust.6 If one
of the grantors of a trust with multiple grantors has died, revocation under EPTL 7-1.9 is
not allowed.7 Additionally, unless the trust
instrument specifically states that the power
to revoke is personal to the grantor,8 a trust
can be revoked by the grantor’s agent under a
properly drafted power of attorney.9
Amending or revoking a trust requires
only the consent of living beneficiaries,
not the unborn.10 Of living beneficiaries,
minors do not have the capacity to consent to
amendment or revocation of a trust, nor can
a guardian do so on their behalf.11 However,
their consent may not be required if the
amendment benefits them.

Medicaid Planning Tool
Let’s assume revocation of the irrevocable
trust is possible and all trust assets are returned
to the client who needs nursing home care.
What happens at this point? How and when
will the client be eligible for Medicaid benefits
and will all assets be lost?
It is not necessary for clients to spend down
all of their funds in order to qualify for Medicaid benefits. The “part gift/part loan” technique
is a Medicaid planning tool permissible under
the Federal Deficit Reduction Act (DRA) which
allows clients to protect approximately one-half

need for a nursing home may arise. Asset
protection planning is key with irrevocable
trusts at the epicenter and the earlier the
better. Fortunately, if the trust is drafted
properly, a seasoned elder law practitioner
will be able to spring into action at the first
sign of a health care crisis and assist families
in protecting a large part of their life savings.
Melissa Negrin-Wiener, Esq. is a partner at
Genser Cona Elder Law located in Melville.
Negrin-Wiener manages the Government
Benefits Department, concentrating her
practice in the areas of asset protection, Medicaid eligibility planning, estate
planning, Mediation, guardianships and
Veterans benefits. Marcus O’Toole Gelo,
Esq. assisted with this article. For further
information, phone 631.390.5000 or visit
www.genserlaw.com.

of their assets. It works as follows: the clients
transfers all of their funds to another individual. The person receiving the funds signs a note
promising to pay back approximately one-half
of the monies transferred (the loaned assets),
plus interest, to the client on a monthly basis.
The monthly amount to be paid back to the client is calculated using the nursing home’s daily
rate less the client’s income. Upon payment of
the monthly amount to the client, the client
writes a check for the same amount to the nursing home. The note repayment amount covers
payment to the nursing home during the penalty period incurred by the transfer of the other
one-half of the assets (the gifted assets).
A DRA compliant promissory note “has
a repayment term that is actuarially sound;
provides for payments to be made in equal
amounts during the term of the loan, with no
deferral and no balloon payments made; and
prohibits the cancellation of the balance upon
the death of the lender.”12 This type of planning
includes intricate rules and complex calculations but it can be invaluable to families that are
in a crisis planning situation.
Not only do the terms of the promissory
note need to be carefully construed to be
compliant with federal law, but clients must
be well-informed of the mechanics of the note,
such as the manner in which re-payments
are to be made to the client and the requisite
under-payment to the nursing home. In addition, clients must be advised of the circumstances which may give rise to a re-calculation,
such as a hospitalization with resulting additional Medicare covered days, or a change in
the nursing home’s daily rate, such as by annual
increase or by relocating to a different facility.

Using a Promissory Note
To illustrate the use of a promissory note,
consider the following example: Mr. Smith,
who resides in a nursing home, transfers a
total of $418,200 to his son on December
12, 2018 as a part-gift/part-loan transaction.
The nursing home daily rate is $490 and Mr.
Smith’s monthly income totals $1,500. To
determine the monthly loan re-payments,
the monthly cost at the nursing home is
calculated less Mr. Smith’s monthly income.
Interest is added at the rate of 5%.
In this example, the average monthly loan
re-payment amount is $12,000 per month.
This is the amount which Mr. Smith’s son
will pay back to him each month and which
he will then turn over to the nursing home.
The term of the loan will be sixteen (16)
months beginning in January 2019. As such,
$185,366.69 will be the total loan amount

and $211,500 will be the total gift made to
Mr. Smith’s son, which amount is free and
clear to him. After sixteen (16) months, the
loan will be re-paid, the gifted money will be
protected and Mr. Smith will then be eligible
for Medicaid benefits.
The best-laid asset protection plan can be
turned on its head in the blink of an eye by a
health care crisis. This is a common scenario
when dealing with an elderly population.
There is no crystal ball to tell us when the

1. Est. Powers & Trusts Law §7-1.9.
2. Matter of Dodge, 25 N.Y.2d 273, 285 (1969)(citing
Matter of Mordecai, 201 N.Y.S.2d 899 (Sup. Ct., NY
County1960).
3. Mordecai, 201 N.Y.S.2d at 902.
4. Id.
5. Est. Powers & Trusts Law §7-1.9(a).
6. Culver v. Title Guarantee & Trust Co., 296 N.Y. 74, 77
(1946).
7. Id. at 77-78.
8. See Matter of Rice v. Novello, 25 A.D.3d 992, 993 (3rd
Dept., 2006)(where the trust specifically stated that the
trust could not be revoked by an agent).
9. Matter of Perosi, 98 A.D.3d 230 (2012).
10. Smith v. Title Guarantee & Trust Co., 287 N.Y. 500,
504 (1942).
11. Application of Michael, 70 Misc.2d 161 (Sup. Ct., NY
County 1971).
12. 06 OMM/ADM-5 (IV)(B)(6).
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To Sever or Not to Sever:
A Trustee’s Dilemma

Since 1995, Estates, Powers and Trusts Law
(EPTL) §7-1.13 has allowed a trustee of an
express trust1, or the court, upon application of
a trustee, to split a single trust into two or more
separate trusts. This authority permits a trustee
to act, under specified circumstances, without
court approval or beneficiary consent,2 and to
act expeditiously when necessary.

Before EPTL §7-1.13
Prior to the passage of EPTL §7-1.13,
trustees, and executors, as the case may be,
required court approval to sever a trust.
Routinely, courts received requests to sever
trusts for tax exemptions or deduction purposes,3 and these requests were readily granted
because “[the law of the state] presumes that a
testator intends to take full advantage of the
deductions and exemptions authorized by
law.”4 Surrogate courts also reformed trusts for
beneficial purposes.5 EPTL §7-1.13 codified
the reformation of trusts based on those two
concepts.6
Notwithstanding the authority granted to
the trustee to sever a trust, if the trust document expressly prohibits a severance, then the
trustee is not allowed to act in a contrary manner.7 Of course, this prohibition is tempered
by the recognition that a severance is usually
contemplated for tax benefit purposes. This
will create a presumption in favor of severance
that an interested party objecting to the trustee’s authority would have to overcome.

EPTL §7-1.13(a)(1) provides
the allocation between the sevthat a “disposing instrument” may
ered trusts “be fairly representabe severed without either court
tive of appreciation or depreciaapproval or the consent of those
tion” and “be based upon the fair
interested in the trust if the sevmarket value of the assets on the
erance contemplated is for a specdate or dates of the distribution of
ified tax purpose.8 A “disposing
such assets to the separate trusts.”
12 Court approval is required if the
instrument” is defined as a will,
funding of the severed trusts will
trust agreement, the exercise of
result in an allocation contrary
a power of appointment “or such
to the direction that is set forth
other instrument that creates a
in EPTL §7-1.13(d).13 Therefore,
trust or transfers property to such
Moira A. Jabir
the unfettered ability of a trustee
trust.”9 However, if the “disposing instrument” is an instrument
to address flaws in the disposing
exercising a limited or testameninstrument is tempered where the
tary power of appointment, “disposing instru- severance will result in an inequitable propment” may also refer to the actual instrument erty allocation between the severed trusts.14
Of course, if the funding of the trusts is fairly
creating such power.10
There are seven specified tax reasons.11 representative, then a trustee or executor, as
An example of an authorized trust split for a the case may be, can act quickly, without court
specified tax purpose is when the decedent’s or beneficiary approval.15
The trustee may also sever a trust, again
will contains a clause that directs the Executor
to fund Trust A with a sum equal to the max- without court approval, if the trustee obtains
imum amount that can be sheltered without the consent of those interested in the trust,
causing a Federal estate tax and the balance and the purpose for severing the trust is for
of the decedent’s estate to Trust B. Complying any reason “not directly contrary to the primawith this clause may result in Trust A being ry purpose of the trust.”16 And a court, having
funded with all of the estate assets, and an jurisdiction of an express trust, may also, upon
unfunded Trust B as well as a potential New petition of a trustee or interested party and
York State estate tax. In order to avoid this upon notice to all interested persons, direct
result, the Executor could utilize EPTL §7-1.13 the severance of any trust “for any reason not
directly contrary to the primary purpose of
to split the trust for a specified tax purpose.
However, EPTL §7-1.13(d) requires that the trust.”17

FREE Confidential Help Is
Available
Exclusively for the Legal Community

Expanding Authority
The “not directly contrary” language
expanded the ability of the trustee to exercise
his or her authority under EPTL §7-1.13. Trusts
are split to avoid violation of the rule against
perpetuities,18 to facilitate different financial
goals of trust beneficiaries,19 and to limit the
trust’s liability to future creditors.20 In addition, as the statute contemplated that the usual
purpose of a severance will be for a tax benefit,
it creates a presumption in favor of a trustee’s
actions that an interested person would, arguably, have to overcome. If a trust is severed pursuant to EPTL §71.13, the severed trusts shall
be governed by and have the same terms as the
original trust.21 The terms of the original trust,
unless modifications are approved by the court
or the severance is pursuant to Subparagraph
(2) of paragraph (a) of EPTL §7-1.13, shall govern the severed trusts.22
When a trustee, or executor, as the case
may be, exercises his or her authority under
this statute, such exercise must be set forth in a
signed and notarized statement.23 If the trustee
acted pursuant to EPTL 7-1.13(a)(2), then
each of the persons interested in the trust must
sign before a notary, acknowledging the act of
the trustee.24 The writing will be filed with the
court having jurisdiction over the trust and
served on each of the interested parties.25
See SEVER, Page 17
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Back to Basics: Personal Jurisdiction
in the Surrogate’s Court

It is axiomatic that a court lacking personal jurisdiction over an individual cannot, by
order, decree or otherwise, bind such individual. To do so would run afoul not only of the
statutory provisions found in the Surrogate’s
Court Procedure Act (SCPA), but would
offend such individual’s procedural due process rights as guaranteed by the United States
Constitution.1

The Basics
The controlling provision of the SCPA
which provides the mechanics for the
Surrogate’s Court to exercise personal jurisdiction over parties to a proceeding are found
in SCPA § 203, which provides: “[p]ersonal
jurisdiction of parties is obtained by service
of process2 upon the parties or by submission
to the jurisdiction of court by waiver of issuance and service of process, appearance3 by
an adult competent party in person or by an
attorney or by pleading.4”
The mandates of this statute are well
known by the Surrogate’s Court practitioner,
for, prior to the return of any citation, the
clerks of the Surrogate’s Court review the file
and inform appearing parties if prima facie
support for the Court’s exercise of personal
jurisdiction over all interested persons, as
identified in the petition, has been submitted.
If so, the Court allows the matter to proceed;
if not, counsel for the petitioner is left to
seek issuance of a supplemental citation.

Assuming the reviewing clerk has
and either serve the addressee at
not erroneously marked jurisdicher forwarding address, if one
tion as complete, counsel for the
can be determined, or seek an
petitioner can generally rest easy
order of the court allowing for
that any decree or order of the
service of process by alternate
Court will bind all interested parmeans.6 Simply mailing process
ties identified in the petition.
to a non-domiciliary respondent,
Problems concerning personal
especially when the source of the
jurisdiction tend to arise in three
respondent’s address is providscenarios: (1) affidavits of sered by a dubious informant, may
vice which either are, or become,
not pass constitutional muster,
erroneous after the initial citation
and may deprive the court of
Christopher C.
return date, (2) failure to convert
personal jurisdiction over such
Haner
a non-party to the proceeding
respondent when the mailing is
to a party and (3) improper relireturned as undeliverable.
ance on SCPA § 210 in seeking relief against
This is not to suggest that every SCPA
third-parties.
§ 307(2) mailing which is returned as undeliverable will necessarily deprive the court
Erroneous Affidavits of Service
of personal jurisdiction over the addressee;
If a practitioner comes to know that an however, every method of service, whether
affidavit of service she filed with court is by mail or otherwise, must be “reasonably
false or, through no fault of the practitioner, calculated, under all the circumstances, to
becomes inaccurate, the practitioner has apprise interested parties of the pendency of
both an ethical5 and practical obligation to the action and afford them an opportunity to
correct such error or omission. This scenario present their objections.”7 When the choice
typically arises when service of process is is between boot and suspenders or vacatur,
effectuated by registered or certified mail, malpractice and grievance, why chose the
return receipt requested, upon non-domi- latter? Inform the court of the return of the
ciliaries, as provided for in SCPA § 307(2). mailing and reserve.
While the court permits service of process as
Conversion of Non-Parties
provided above, if the mailing is ultimately
returned as undeliverable, the practitioner is
Provided all affidavits of service are accuwell advised to inform the court of this fact rate, and remain accurate throughout the
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proceeding, the second major checkpoint to
ensure proper personal jurisdiction over all
individuals against whom relief is sought is to
ensure that all unscrupulous non-parties are
converted to parties and served with process.
At the outset of any litigation in the
Surrogate’s Court, the parties to the proceeding tend to be disributees, beneficiaries
and/or fiduciaries; the unscrupulous acts
of third-parties are not usually uncovered
until the discovery phase of litigation. For
example, presume in a contested accounting
proceeding the accounting recites that the
Administrator reimbursed a third-party for
payment of funeral expenses in an amount
of $25,000.
While perhaps not suspicious at first,
during an examination of the Administrator,
it is revealed that total documented funeral
expenses were only $5,000, while $20,000 was
paid to the third-party for alleged emotional
support provided after the decedent’s passing. Further assume that all estate assets were
distributed, and no reserve remains in the
estate account to settle this inevitable dispute,
and that the Administrator, individually, is
known to be judgment proof. How will counsel obtain satisfaction of his client’s claim of
funds wrongfully paid? The third-party of
course!
Now that the source of restitution has
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Estate Litigation: Deposing the Objectant
in a Contested Will Proceeding

Defending the propriety of a will often
involves thwarting off a variety of attacks.
Although the primary objective is to
defend the propriety of the subject
will, contested will
proceedings are frequently won or lost
during the deposition of the objectant.
This article will provide a roadmap to
effectively deposing
an objectant when
Cecilia Ehresman
representing a proponent in a contested will proceeding.

Preparation
Before deposing the objectant, it
is essential to first
obtain and review
relevant documents
and medical records
from the proponent, the objectant
Andrew P.
(by way of Notice
Nitkewicz
for Discovery and
Inspection),
and
non-parties (by way of subpoena). Documents
intended to be used as exhibits during the
objectant’s deposition should be placed in the

order in which they will be presented to the
objectant at deposition; and highlighted to
streamline the line of questioning. This should
assuage the need to awkwardly shuffle through
documents to search for relevant passages
during a line of questioning. Three copies of all
exhibits are required at the deposition.
It is also important to conduct an internet
search (i.e., via Google, court filings, social
media, and the decedent’s emails and text
accounts) for the objectant and any witness(es)
that may testify in the objectant’s favor. One
should also speak to the proponent about who
the objectant is and the objectant’s relationship
with the decedent.
With the necessary ammunition in hand,
the next step is to prepare a line of questioning,
keeping in mind the so-called “three-two” rule.
Unlike depositions in other civil matters, disclosure in a contested will proceeding is limited
to a “three-year period prior to the date of the
propounded instrument and two years thereafter, or to the date of decedent’s death, whichever
is the shorter period.”1 However, where a party
is able to show “special circumstances” (i.e.,
allegations, supported with facts, of a scheme
of fraud or a continuing course of conduct of
undue influence), the stated time period for
disclosure under the so-called “three year-two
year” rule is subject to extension.2

Questioning the Objectant
An understanding of the burdens required
of each party to the contested will proceed-

ings is crucial for the development of a line of
questioning. The vast majority of will contests
require the proponent to defend claims of lack
of testamentary capacity and undue influence.
With respect to testamentary capacity, the
proponent has the burden of proving, by a
preponderance of the evidence, that at the time
of execution, the decedent understood in a
general way the:
•
nature and extent of her property,
•
natural objects of her bounty, and
•
provisions of the instrument.3
The capacity to execute a will is minimal,
and lower than that required to execute most
other legal documents or contracts.4 The testator’s competence must be determined at the
time the will was executed.5 Self-executing
affidavits of the subscribing witnesses who
attest to testator’s sound mind, memory and
understanding when she signed the will creates
“a presumption of testamentary capacity and
prima facie evidence of the facts attested to.”6
With respect to undue influence, it is the burden of the objectant to show:
•
the existence and exertion of an influence;
•
the effective operation of such influence as to subvert the mind of the
testator at the time of the execution of
the will; and
•
that, but for undue influence, the will
would not have been executed.7
Undue influence can be shown through a
consideration of all surrounding facts and cir-

cumstances, including, among other things, the
nature of the will, deviation from a prior testamentary plan,8 deliberate isolation from family
members,9 the decedent’s physical and mental health, and whether the alleged influencer
directed the testator to the person who drafted
the will,10 or was involved in the drafting of its
terms.11 Undue influence is seldom practiced
openly, but is the product of persistent and
subtle suggestion imposed upon a weaker mind
and furthered by the exploitation of a relationship of trust and confidence.12 Mere speculation
that opportunity and motive to exert such influence existed is insufficient to demonstrate the
existence of undue influence.13

Begin Questioning
with Family History
With these burdens in mind, it is time to
plan a line of questioning. It is advantageous to
begin questioning by inquiring into family history. Many will contests stem from long-standing family disputes which, upon questioning,
may result in the objectant providing defensive,
angry, sad or otherwise emotional responses.
An emotional deponent can be the questioning
attorney’s best friend. Inquiring into family history also provides insight into the role of each
player – including which family member was
in charge of healthcare and/or finances for the
decedent. Finally, this line of questioning may
also shed light on the relationships amongst the
See WILL, Page 21
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Federal Estate Tax Exemption Increases

A common estate tax planning strategy
for affluent married couples is to create a
“Credit Shelter Trust” on the first death,
and to leave the balance of the estate to the
survivor, either outright or in a QTIP trust
or other trust which qualifies for a marital
deduction. A QTIP trust is one in which
a surviving spouse is entitled to all of the
income for life, payable annually or at more
frequent intervals, and in which no person
other than the surviving spouse may receive
income or principal from the trust while the
surviving spouse is living. An election by the
deceased spouse’s executor must be made to
obtain the marital deduction.1
Other trusts also qualifying for a marital
deduction include a trust in which the surviving spouse is entitled to all of the income
for life and has a general power of appointment.2 The Credit Shelter Trust is designed
to pass free of estate tax over both spouses’
lifetimes. Combined with a marital deduction for the balance of the estate there will be
no Federal estate tax on the first death. Beneficiaries of the Credit Shelter Trust are typically the couple’s children and their issue,
or other relatives. Sometimes the surviving
spouse is also one of several beneficiaries,
and sometimes the only beneficiary.

Wills and Revocable Trusts
with Formula Provisions Should
Be Reviewed
The Credit Shelter Trust is typically determined by a formula based on the amount
of Federal estate tax exemption (referred
to as the “Applicable Exclusion Amount”).
Before the recent Tax Cuts and Jobs Creation

Act (Act), the Federal exemption
should be modified except in sitamount was $5,000,000 indexed
uations discussed later, so as not
for cost of living. After the Act,
to exceed the New York exempthe Federal exemption was
tion. For example, the following
increased to $10,000,000 indexed
clause might be added to the
for cost of living. Although the
typical formula clause in a codCredit Shelter Trust is includable
icil or in a revised new Will or
in the first spouse’s taxable estate,
Revocable Trust:
it is not subject to Federal estate
“Notwithstanding the foregotax since it is designed not to
ing, however, the Credit Shelter
exceed the amount of the Federal
Trust shall not exceed the highexemption.
est amount which will pass free
New York also imposes an
of both Federal and New York
Howard M.
Esterces
estate tax, at graduated rates
estate tax in my estate as a result
ranging from 3.6 percent on
of my death.”
amounts up to $500,000, increasing to 16%
The increased Federal exemption is
on amounts over $10,100,000. Howev- scheduled to revert to the exemption allowed
er, despite the Federal exemption having under prior law at the end of 2025, and may
increased to $11,400,000, in 2019 under the revert sooner if a new administration is in
new law, the New York estate tax exemption power. Nevertheless, the suggested additionis expected to be only $5,740,000 that year. al clause should still be appropriate.5
Creating a Credit Shelter Trust, modified
The New York estate tax exemption thereafter is scheduled to increase to an amount as above, may still be desirable. Although the
which was originally thought to echo the full Federal exemption will not have been
Federal exemption. However, it only echoes used on the first death, it will not be lost to
the Federal exemption under prior law, i.e., the survivor under “portability provisions”
of Federal estate tax law.6 These provisions
$5,000,000 indexed for cost of living.3
As a result, a formula clause creating a allow a surviving spouse to add the first
Credit Shelter Trust, if not modified, will spouse’s unused exemption to his or her own
result in a Credit Shelter Trust of $10,000,000 exemption.
indexed for cost of living, or $11,400,000 for
The modified Credit Shelter Trust would
deaths in 2019. As a result, there will be a New also be valuable for New York estate tax
York estate tax on the first spouse’s death of purposes, because New York law does not
$1,290,800 for death in 2019, since the New provide for portability, and a Credit Shelter
York exemption will be far exceeded, and in trust will shelter assets from the survivor’s
fact eliminated, as will be explained later.4
taxable estate. A caveat is called for, however,
Clients are not likely to be pleased with since portability may be lost if the survisuch a result. For this reason, the formu- vor remarries, the new spouse predeceases
la clause creating the Credit Shelter Trust the surviving spouse, and the new spouse’s

executor refuses to elect portability. A full
discussion of portability is beyond the scope
of this article.
Aside from the above, the surviving
spouse may have been satisfied with a Credit
Shelter Trust based on prior law’s $5,000,000
indexed exemption for beneficiaries other
than herself or himself, but accepting a
Credit Shelter Trust based on $10,000,000
adjusted for cost of living, may deprive the
survivor of his or her entire inheritance, or
of a substantial part of it, or may put assets
in a trust that would have otherwise been
owned outright.
Despite the above, there are some estates
where establishing a Credit Shelter Trust on
the first death based on the higher Federal
exemption may be desirable despite the substantial New York estate tax initially payable.
For example, the increased Federal exemption under the Act is scheduled to expire at
the end of 20257 and there is no assurance it
will be renewed. The increased exemption
under the Act may also be reduced if there is
a change in administration. If death occurs
while the increased Federal exemption is
still in effect the increased exemption will be
assured.8 This is an important consideration
for married couples whose wealth is over the
combined exemption under prior law.
Reliance on portability may be illusory if
the survivor is likely to remarry and the new
spouse dies first, since portability is available
only from the survivor’s last spouse to die.
This will also be a factor in determining
whether to fund the Credit Shelter up to the
full Federal exempt amount.
See EXEMPTION, Page 16
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Elder Law/Trusts and Estates Law

Grantor Trusts: A Refresher and
Some Common Applications

The difference between a grantor and a
non-grantor trust, though a seemingly basic
concept, is often overlooked in the context
of various types of planning. This article
will give a brief overview of these two categories of trusts, the advantages and disadvantages of each of these types of trusts and
examples of when each can be used.

The Grantor Trust
A grantor trust is a trust where the
grantor continues to be treated as the owner
of the trust assets for income tax purposes
even though ownership of the asset has been
transferred to the trust. The income generated by a grantor trust will be taxed to the
grantor and not to the trust. Interestingly,
the sections of the Internal Revenue Code
(IRC) that govern the grantor trust rules
were originally enacted in 1954 as a way of
preventing people from transferring funds
to a trust in order to fall into a lower tax
bracket.
Today, however, trusts are taxed at compressed and accelerated rates which are
higher than the individual rate, so the grantor trust concept is often of great benefit to
the grantor because it will mean that the
income will be taxed at the grantor’s tax rate,
which will generally be lower than the trust’s
rate. To illustrate this point, any ordinary
trust income (in a non-grantor trust) in
excess of $12,750 will be taxed at the highest
Federal rate of 37%. By comparison an individual will only enter the highest tax bracket
at $510,301of ordinary income.1
IRC §§ 671 through 678 deal with grantor trusts. There are a number of situations
in which a trust income will continue to
be taxed to the grantor personally and not

as a separate entity. The primaexclusion from gain under IRC
ry example of a typical grantor
§§ 121(a), to the extent the resitrust is the revocable trust. A
dency requirements are met. To
revocable trust is a grantor trust
the extent the home is transas specified in IRC § 676, howferred to a non-grantor trust,
ever there are many situations
as described below, this benefit
in which a trust will be a grantor
would not be available.
trust even when it is irrevocable.
The Non-Grantor Trust
An example of this is an
irrevocable trust that gives the
A non-grantor trust is where
grantor a non-fiduciary right to
the grantor gives up all control
substitute trust assets with other
of the trust property and is not
assets of equal value.2 In this Elizabeth Forspan an income beneficiary of the
situation the trust is still considproperty. A non-grantor trust
ered a grantor trust for income
is a separate taxable entity and
tax purposes even though the
is required to file its own trust
grantor may no longer have
income tax return (Form 1041.)
the right to revoke the trust.
For any income from the trust
Another situation in which a
that is distributed to a benefitrust will be categorized as a
ciary, the trust will be required
grantor trust is where the grantto issue a Schedule K-1 to each
or has retained a power of disbeneficiary of the trust so the
position, meaning the power to
income can be reported on the
control the beneficial enjoyment
beneficiary’s personal income
of the trust assets.
tax return.
Perhaps the most obviRonald Fatoullah
For many years, and in many
ous example of an irrevocacircumstances,
grantor trusts
ble trust that is also a grantor
were preferred over non-grantor
trust is in the situation where
the trust income is payable to the grantor. trusts because of the income tax benefits
Furthermore, a trust will also be considered to the grantor. However, with the passa grantor trust if the grantor retains certain ing of the Tax Cuts and Jobs Act of 2017,
administrative powers over the trust assets non-grantor trusts have become a popular
such as the ability to borrow trust funds method of utilizing the maximum allowed
without adequate interest or security or the state and local tax deductions, which are
ability to vote on stock owned by the trust.3 now capped at $10,000, as well as the 20%
There are many benefits to a grantor deduction the new law gives to pass through
trust. For example, where a grantor trust entities. State law must be considered of
owns the grantor’s primary residence, the course, before utilizing non-grantor trusts
grantor may benefit from the $250,000 for these purposes.

A Hybrid of Trust Forms
There are certain instances in which
a grantor may desire certain attributes of
a grantor trust and certain attributes of a
typical non-grantor trust. There is actually
a hybrid of the two trust forms referred to
as an intentionally defective grantor trust
(‘IDGT’) which may serve this purpose. The
idea behind the IDGT is for the property
transferred to the trust to be considered a
completed transfer for estate and gift tax
purposes but not for income tax purposes.
For the IDGT to work, the trust will be
irrevocable, and the grantor must relinquish
any powers that will prevent transfers to
the trust from being considered completed
under the IRC and its associated regulations. Once property is transferred to the
trust, it is deemed frozen for estate tax purposes, and any appreciation in value after
the transfer is not includable in the grantor’s
taxable estate. A provision that allows the
trust to be defective from an income tax perspective and therefore a grantor trust would
allow the grantor to reacquire trust assets by
substituting such assets with assets of equal
value. This would not prevent a gift to the
trust from being deemed a completed transfer for estate tax purposes, making this type
of trust a very effective estate planning tool.

Medicaid Planning
An area where an irrevocable grantor
trust is very commonly used is in the context of Medicaid planning. Many individuals who are planning for the eventuality that
they will require Medicaid to pay for their
long-term care needs also wish to retain the
income from the trust while they are healthy
(although this is certainly not always the
case). Transfers, for Medicaid planning purposes, to an irrevocable grantor trust are a
great tool for many individuals. If executed
and administered properly, the assets in the
trust will be protected from the creditors
of the beneficiaries and will also prevent
Medicaid from recovering from the grantor’s estate upon death.
In many instances, where Medicaid pays
for long term care while a person is alive,
a lien will be placed on that person’s home
and Medicaid will collect against that lien
before the person’s heirs are able to receive
any of the proceeds of the sale of that home.
With proper planning, if that person transfers the home to an irrevocable trust that
includes the grantor trust provisions, he or
she will be able to retain all the advantages
of home ownership while protecting against
an execution on the lien and estate recovery
down the line. Further, if drafted appropriately, the grantor can continue to live in the
home and pay his or her bills and taxes as he
or she has always done.
The other alternative for someone in this
situation who wishes to receive Medicaid
services in the future while protecting his
home would be to transfer the home to a
loved one but retain a life estate in the property (allowing the donor to live there for the
remainder of his life). This is generally not
the ideal option for various reasons, including the limitation on the § 121(a) exclusion
upon a sale and other family-related and
creditor-related issues. For these and other
reasons, an irrevocable trust is often the
ideal vehicle to protect one’s home while still
qualifying for Medicaid. One must be very
careful because the Medicaid and tax rules
are not always in sync and there are certain
See GRANTOR TRUSTS, Page 20
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CLOUD...

Continued From Page 3
This is one of the many reasons why
it is important for clients to periodically review and update their Last Will and
Testaments. The best way to ensure that a
personal representative will have no obstacles
when attempting to access a decedent’s digital
assets is to address it in the decedent’s will. A
will can explicitly allow a personal representative to take any actions necessary in dealing
with the decedent’s estate. This will guarantee
that digital assets are appropriately taken care
of upon one’s passing.

Guidance for Practitioners
When drafting will provisions regarding
digital assets, the attorney should provide a
broad definition of exactly what encompasses
the client’s digital assets. For example, digital
assets could include both electronic records,
assets, or liabilities that are accessible to the
client digitally, as well as electronic accounts
that are maintained by a custodian or service
provider, which the client has lawful author-

CDPAP ...

Continued From Page 5
hire almost anyone he or she wishes, including certain family members. The CDPAP
aide cannot, however, be a spouse or parent
for a consumer under twenty-one years old,
as spouses are always legally responsible for
one another and parents are always legally responsible for their children under age
twenty-one.8 For children over the age of
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ity to access. Further, the personal representative should be granted complete access to
manage, control, or delete any digital asset, or
any data or information stored on said digital
asset, unless the client expresses otherwise.
Although a decedent can state in his will
that his personal representative has unfettered access to his digital assets, there is a
provision in the EPTL that could override the
will.4 Under the statute, a decedent has the
ability to utilize an online tool to instruct a
service provider to disclose or not to disclose
the user’s digital assets to his personal representative upon the decedent’s passing. In the
event the decedent has made such a direction
during his lifetime, those instructions will
prevail over the provisions in the decedent’s
will. This is important to note in the event
that a decedent imposes a limitation on his
personal representative as it relates to administering his digital assets and thereafter mistakenly fails to revise said instruction.
The complexity and the growth of digital assets make estate planning even more
important in today’s digital age. Undoubtedly,
estate planning attorneys should be incorporating provisions for the administration of

digital assets in wills, trusts, and powers of
attorney for all clients. However, an attorney’s
duty in this regard goes beyond that, due
to the fact that many clients may not know
what digital assets are, let alone what happens
to those assets upon their passing. When
discussing estate planning with a client, it
is crucial for the attorney to discuss whether the client previously executed an online
tool which would negate a will provision, as
well as inquire as to whether the client does
not wish to provide access to certain digital
assets.
Finally, attorneys should be advising clients to select fiduciaries who have an understanding of how to administer digital assets.
In this regard, clients should begin tracking
their digital assets, as well as the corresponding usernames and passwords, during their
lifetimes. This will ensure a more efficient
estate administration upon the client’s passing.
Overall, the use of digital assets is continuing to grow and therefore, the law will
continue to develop and adapt over time.
Estate planning attorneys should be familiar
with the changing laws and how their clients

will be affected. Additionally, clients should
be informed as to what digital assets are,
and how they can utilize estate planning to
maintain their privacy after their passing,
while ensuring that their estate is administered properly. Ultimately, it is only a matter
of time before one’s legacy is stored digitally
for eternity.

twenty-one, parents are allowed to serve as
caretakers if certain conditions are met.9
This flexibility is especially helpful in more
rural counties, where the availability of home
health aides is limited either due to population or lack of public transportation.
As the population who requires some
type long-term care continues to increase,
CDPAP is a viable long-term care program
that allows individuals to maintain their dignity and autonomy while remaining safely in
the community.

Deidre M. Baker is an associate attorney
with the Elder Law firm of Makofsky &
Associates, P.C., located in Garden City.
The firm concentrates its practice on trusts,
estates and Medicaid planning, Medicaid
applications, guardianships, and estate
administration. The attorneys can be
reached at (516) 228-6522.

3. 10 NYCRR § 505.28(b)(9).
4. NY Health Access, Applying for Medicaid Personal Care
Services and CDPAP Outside NYC - 2016 Changes, available at https://tinyurl.com/yxafqycy.
5. New York Medicaid Choice: About health plans: learn
the basics, get your questions answered, available at https://
tinyurl.com/y3qmq63b.
6. NY Health Access, Medicaid Consumer Directed
Personal Assistance Program (CDPAP) in New York State,
available at https://tinyurl.com/y3hfktfu.
7. N.Y. Educ. Law § 6908(1)(a).
8. GIS 16 MA/006 – Changes to the Statute for the
Consumer Directed Personal Assistance Program (CDPAP),
available at https://tinyurl.com/y5c27auv.
9. Id.

1. United States Census Bureau, Older People Projected to
Outnumber Children for First Time in U.S. History, available at https://tinyurl.com/yd4nmvdd.
2. CDPANYS, About CDPA, available at https://tinyurl.
com/y5egztkr.

Kim M. Smith, Esq. is a Partner at Katz,
Smith & Chwat, PC, located in Melville, handling matters in elder law, trusts and estates
planning and administration, and special
needs planning. Smith can be contacted at
Kim@ksclawgroup.com.
Alyssa R. Danziger, Esq. is an Associate at
Katz, Smith & Chwat, PC, located in Melville,
practicing predominantly in the areas of corporate law and trusts and estates planning
and administration. Danziger can be contacted at Alyssa@ksclawgroup.com.
1. EPTL § 13-A.
2. Jingjing Jiang, Millennials stand out for their technology use, but older generations also embrace digital
life, Pew Research Center, (May 2, 2018), http://www.
pewresearch.org/fact-tank/2018/05/02/millennials-stand-out-for-their-technology-use-but-older-generations-also-embrace-digital-life/.
3. Matter of Serrano v. Alexander, 894 N.Y.2d 221 (2010).
4. EPTL § 13-A-2.2.
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PROGRAM CALENDAR
March 19, 2019

March 12, 2019
THE BUSINESS OF LAW LECTURE SERIES PRESENTS: Dean’s Hour: 10 Marketin
Program sponsored by NCBA Corporate Partners Champion Office Suites and Traditi
Sign-in and networking begins 12:30 p.m.; Program 1:00—2:00 p.m.
Credits offered: 1 credit in professional practice or skills

Lights, Camera, RBG:
A Discussion of the Life
and Career of Justice
Ruth Bader Ginsberg
Focusing on Lessons for March 14, 2019
Enough Abuse: Strategies for Your Family and Community to Fight Child Sexual Abus
Practicing Attorneys
With the NCBA Women in the Law Committee
and the Nassau County Women’s Bar Association
Program sponsored by NCBA Corporate Partner
Tradition Title Agency, Inc.

With the NCBA Community Relations and Public Education Committee and The Safe
Sign-in begins 5:30 p.m.; Program 6:00—8:00 p.m.
Credits offered: 2 credits in professional practice or skills

March 27, 2019
Elaine Jackson Stack Moot Court Competition Finals Round
Sign-in begins 4:30 p.m.; Program 5:00—8:00 p.m.
Credits offered: 3 credits in professional practice or Round begins at 7:00 p.m.—Great Hall
Come watch the next generation compete in the Academy’s annual competition for law sc
skills
Credits offered: 1 credit in professional practice
This seminar celebrates the life and career of Must pre-register
Supreme Court Justice Ruth Bader Ginsberg.
A screening of the critically acclaimed
April 3, 2019
documentary RBG will be followed by a panel Keeping Them Honest: Examining the Ethics of Electronic Evidence
discussion focusing on lessons to be learned
With the NCBA Ethics Committee
for practicing attorneys of all genders. This
Sign-in begins 5:30 p.m.; Program 6:00—8:00 p.m.
Academy program is presented in cooperation Credits offered: 2 credits in ethics
with the NCBA Women in the Law
Committee and the Nassau County Women’s
Bar Association. This seminar is the first of
what will be an annual lecture series hosted by
the Nassau Academy of Law focusing on
*** PRE-REGISTRATION REQUIRED FOR ALL ACADEMY P
celebrating women in the law.
PANELISTS

Hon. Ruth C. Balkin
Justice, Appellate Division, Second Department

Hon. Denise L. Sher
Justice, Nassau County Supreme Court

Hon. Helen Voutsinas
Justice, Nassau County Supreme Court

Lisa A. Cairo, Esq.
Jaspan Schlesinger, LLP, Garden City

Jessica C. Moller, Esq.
Bond, Schoeneck & King, PLLC, Garden City

Jennifer L. Koo, Esq.
Sales Tax Defense LLC, Dix Hills

Christie R. Jacobson, Esq.
Frazer & Feldman, LLP, Garden City

SEMINAR MATERIAL IS EMAILED TO ALL REGISTERED ATTE
BEFORE PROGRAM START.

SEATING LIMITED FOR THOSE THAT DO NOT PRE-R

NO OUTSIDE FOOD WILL BE PERMITTED AT DEAN’S

WE ENCOURAGE YOU TO TAKE ADVANTAGE OF THE LUNCH O
IN-HOUSE CATERER.
FOR EASE OF REGISTRATION:
EMAIL ACADEMY@NASSAUBAR.ORG
PHONE 516-747-4464
FAX 516-747-4147

PLEASE PROVIDE US WITH THE FOLLOWING INFORMATION WH
NAME, IF A CURRENT MEMBER, AND WHAT PROGRAMS YOU WO

ng Musts for All Attorneys
ion Title Agency, Inc.

Nassau Lawyer

Nassau Academy of Law

•By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY 11501
•By Credit Card: FAX completed form with credit card information to 516-747-4147
•Seminar Reservations: Please email Academy@nassaubar.org

Seminar Reservation Form
Date

Seminar Name
P

S HOURS.

OFFERINGS OF OUR

HEN YOU REGISTER:
OULD LIKE TO ATTEND.

D

S

Member

NonMember

18B

DH: 10 Marketing Musts

1.0

√

1

FREE

$35

N/A

March 14

Enough Abuse

2.0

√

2

FREE

$35

N/A

March 19

Lights, Camera, RBG

3.0

√

3

FREE

$100

N/A

April 3

Keeping Them Honest

2

FREE

$70

N/A

2.0

√ DIVERSITY CREDIT AVAILABLE
√ SKILLS CREDIT AVAILABLE

CD/DVD ORDER FORM THOSE WISHING TO PURCHASE TITLES
Area of Law

Seminar Name

ADR

Mediation Matters

Law Mgmt.

Creating/Maintaining a Successful Practice

Estate

Ending an Estate or Trust

Ethics

DH: Ethics Challenges in the Court

Litigation

DH: Non-Traditional Discovery

Diversity

DH: Life and Work of Robert Carter

Real Prop.

DH: Understanding a Title Report

PROGRAMS. ***

REGISTER.

E

TOTAL
Credits

March 12

chools.

ENDEES 24 HOURS

ORDER FORM

TO REGISTER OR ORDER: Circle your selections in the correct columns and total amount due.

se

e Center LI

March 2019

P

D

E

TOTAL
Credits

CD/DVD
Member

N/M

Seminar Code

2

50/55

70/75

22819

3

75/80

105/110

2

50/55

70/75

22619
20619

1

25/30

35/40

1

25/30

35/40

1

25/30

35/40

1

25/30

35/40

2.0
3.0
2.0
1.0
1.0
1.0
1.0

(FOR CD/DVD orders only) SALES TAX: 8.625%

CD/DVD ORDER TOTAL:

TOTAL ENCLOSED

Name:
Address:

Phone:

City/State/Zip:

Email:

Credit Card Acct. #:

Billing zip for credit card:

Security Code: __________

Exp. Date:______________

Signature:

PLEASE ALLOW 3-4 WEEKS FOR ORDER PROCESSING

22719
12319
22719
12319

15

16
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PETS ...

Continued From Page 6

(l-r) Hon. Tricia Ferrell, Judge of the Nassau County District Court; Traci Leslie
Rose, Senior Court Analyst, Nassau County Supreme Court; Hon. Norman St.
George, Administrative Judge of Nassau County; Darleyne Mayers; Douglas Mayers;
Jenifer Saint-Preux, Esq., President, Amistad Long Island Black Bar Association;
and Hon. Andrea Phoenix, Judge of the Nassau County District Court.

Nassau County Courts
Black History Month Ceremony
The Nassau County Courts Black History Committee and the Amistad Long Island
Black Bar Association recently hosted their
Black History Month ceremony at the Nassau County Supreme Court in Mineola.
The Hon. Norman St. George, Administrative Judge of Nassau County, presided
over the ceremony which more than 250
guests attended. The theme of this year’s
event was “Our Collective Journey.”
Four accomplished individuals received
special honors: Hon. Tricia Ferrell, Judge
of the Nassau County District Court was
presented with the Hon. Alfred S. Robbins Memorial Award; Darleyne and Doug-

las Mayers, Freeport-Roosevelt NAACP
Branch, LI Caribbean American Association, Inc., were presented with the Amistad Presidential Award; and Traci Leslie
Rose, Nassau County Supreme Court Senior
Court Analyst, was presented with the Hon.
Michele M. Woodard Service Award.
A musical performance was presented by
the Hempstead High School Select Chorale
and an art exhibit featuring African-American artists was on display in the court’s
rotunda. The event was co-sponsored by the
Nassau County Bar Association, the Long
Island Hispanic Bar Association, and the
Nassau County Women’s Bar Association.

EXEMPTION ...

prior law. It fails, however, to echo Federal
law as changed by the Tax Cuts and Jobs
Creation Act. Notably also, the New York
exemption is completely lost if the taxable
estate is five percent or more above the
exempt amount.12 The exemption for taxable estates between the exempt amount
and five percent above the exempt amount
is proportionately reduced. Hopefully, New
York will amend its estate tax laws to echo
the higher exemption under Federal law,
and to eliminate the five percent cliff, but
at this date New York tax law remains as
described.

Continued From Page 11

New York Estate Tax
A further word on the New York estate
tax is called for. New York imposes an
estate tax based on a taxable estate determined in much the same way as the Federal
taxable estate. Graduated rates are applied at
rates ranging from 3.06 percent on taxable
estates of not over $500,000, to 16% on taxable estates over $10,100,000.9
There was one notable exception to the
similarity of how the Federal and New York
taxable estates were determined. Gifts made
within three years of death were included in
the New York taxable estate prior to 2019.
This provision was eliminated for deaths on
or after 2019,10 and now presents an interesting possibility. A decedent’s entire wealth
may now pass free of New York transfer
taxes if gifted before death, even if gifts are
made when death is imminent, provided the
decedent does not retain certain interests in
the property given away, such as a retained
life estate11 or power of appointment. Eliminating New York transfer tax at death is
possible also because New York does not
have a gift tax.
New York has an exemption which in
2019 is expected to be $5,740,000. Beginning
in 2019, under current New York tax law,
the exemption is calculated at $5,000,000
indexed for cost of living, which was intended to echo the Federal exemption under

Howard M. Esterces is a partner with
Meltzer, Lippe, Goldstein, and Breitstone,
LLP in Mineola, New York. He is a Fellow of
the American College of Trust and Estate
Counsel, and was a past chairman of the
Bar Association’s Tax Law Committee for
which he was awarded the President’s
Award of the Association.
1. IRC §2056(b)(7).
2. IRC §2056(b)(5).
3. Tax Law §952(2)(B).
4. Tax Law §952(c).
5. IRC §2010(c)(3)(C).
6. IRC §§2010(c)(4), (5).
7. IRC §2010(c)(3)(C).
8. Proposed regulation in FR Doc. 2018-25538.
9. Tax Law §952(b).
10. Tax Law §954(a)(3); A bill has been introduced in
the N.Y. Assembly, but has not been enacted, to continue
inclusion of such gifts in the New York Gross Estate.
11. IRC §2036.
12. Tax Law §952(c).

on the care of pets and there would be no harm
to the IP if the guardian spent a reasonably
equivalent amount, then the guardian may do
so. Even if the IP has limited funds, there are
planning options available.19
Creating lifetime pet care plans requires
research as to appropriate placements, as well as
the creation of relevant legal documents, therefore time is of the essence. Sanctuaries offering
lifetime placements for pets are rare, and not all
offer stellar care. Animal rescue organizations,
which care for pets through foster homes and
temporary shelters until they find permanent
adoptive homes, are often full and need time
to make space for new pets, particularly elderly
pets who may not be adopted quickly.
Since a guardian’s authority to utilize a
guardianship account to arrange care for pets
ends upon the death of the IP,20 a guardian
should plan for pet care while the IP is alive and
make arrangements for advanced payments
to organizations that will take an IP’s pets.
Many local animal rescue organizations have
no brick-and-mortar shelters, but instead rely
on placement in foster homes of pets awaiting adoption. These organizations are overwhelmingly funded exclusively by donations
and served by compassionate volunteers. Thus,
such rescues may need to board a pet until they
can find a foster placement and may need to
expend scarce funds on the pet’s food, shelter,
and veterinary costs. It may be impossible for
them to take immediate possession of pets upon
the death of the IP if there is not sufficient funding for the pet’s continued care.
If a guardian fails to provide for the lifetime
care of an IP’s pets or a court denies a guardian’s
request to use an IP’s assets to provide for the
pets, the pets could wind up in municipal shelters, where the cost of their continued care—
and, likely, killing—would be borne by the
public. Shifting the responsibility for care of an
IP’s pets to the public when the IP has the ability
to provide care for the pets would be a violation
of public policy evident in Article 81.
The guardian should consider that an IP,
though in need of a guardian, may still have
capacity to make a plan for pet care as well as
to create a will or other testamentary plan.21
Therefore, if the IP would like to make lifetime plans for his pets and appears to have
the requisite capacity to make such plans, the
guardian should assist the IP in making such
plans, including seeking court authorization, if
necessary.
Finally, if a guardian has been granted sufficient powers to engage in asset protection planning or “Medicaid planning,” he may be able to
incorporate the purchase of pet care contracts
into asset protection plans. Since pets are the
property of owners, expenditures on their care,
including the creation of lifetime care contracts,
should be considered “compensated” from a
Medicaid planning perspective.

Considerations for Courts & the
Animal Rescue Community
Before appointing a guardian, guardianship judges can help assure appropriate care
for the pets of Alleged Incapacitated Persons
(“AIPS”). Courts should request that court evaluators determine whether AIPS have pets and,
if so, whether those pets need care pending the
guardianship proceedings.
A key factor in saving the lives of an AIP’s
pets is knowledge that the AIP has pets that
need care. Long Island guardianship judges
are already aware of the value of pets, as indicated by the extraordinary personal efforts of
the Hon. Anna R. Anzalone, Justice of the
Supreme Court, Nassau County, and her staff
to find homes for two elderly dogs, Bonnie and
Clyde, of an IP entering a nursing home and
the innovative Pet Therapy program22 introduced by the Hon. Richard I. Horowitz, Court
of Claims Judge and Acting Supreme Court
Justice, Suffolk County. Thus it is likely that
effective liaisons could be built between guard-

ianship courts and the animal rescue community without any increase in court costs. Ideally,
one or two individuals or organizations in each
county could step up and create a coalition of
human service and animal rescues that would
help guardians find homes for the pets of IPs
who can no longer care for them.
If such a coalition existed, it could help
generate funds for sanctuaries and animal rescues to provide lifetime care to the pets, and
minimize the amount of time courts and guardians must expend to find suitable homes. One
Article 81 guardian, who wishes to remain
anonymous, commented that she made dozens
of telephone calls to local rescue groups seeking
assistance for an IP’s pets but none returned
her telephone calls. This inability to respond to
public inquiries may be due to the small volunteer pools serving animal rescues, that have
extensive animal care needs.
The most effective way to assure lifetime
care for pets, however, is to create estate plans
that explicitly provide for the pets but, when
such plans are not in place, Article 81 guardians
can utilize their powers to try to assure that the
pets receive continued care for the remainder
of their natural lives. This search for care would
be greatly enhanced by the participation and
collaboration of the local animal rescue community.
Maureen A. Gest is a deputy Nassau County
Attorney, formerly of counsel to Giordano
Law, LLC, and a former co-chair of the education sub-committee of the New York State
Bar Association Committee on Animals and
the Law. She can be reached at
maureeng1@optonline.net.
1. See American Pet Products Assn., Pet Industry Market
Size & Ownership Statistics, available at http://tinyurl.
com/y4vz6la7 (summarizes the findings of the 2017-2018
American Pet Products Association’ National Pet Owners
Survey).
2. See Cindy Hall & Suzy Parker, USA Snapshots – What
We Do For Our Pets, USA TODAY, Oct. 18, 1999, at 1D.
3. See Gerry W. Beyer, Estate Planning for Non-human
Family Members, updated June 2, 2014, p. 1.
4. Ameriprise Financial, Ameriprise Study: Family
Financial Discussions Go Smoother Than Anticipated, But
Unrealistic Inheritance Expectations Persist, available at
http://tinyurl.com/yxuadta5.
5. Matter of John J.H., 27 Misc.3d 705 (Surr. Ct., N.Y. Co.
2010) (presumption against applying doctrine of “substituted judgment” in 17-A guardianship where assumption
is that ward never had capacity to formulate a judgment
of his own.). But see Matter of Joyce G.S., 30 Misc. 3d 765
(Surr. Ct., Bronx Co. 2010) (expressly rejecting holding
in Matter of John J.H. and holding that under current law
Surrogate’s Court has power to invoke doctrine of substituted judgment to approve gifts or tax savings transactions
on behalf of Article 17-A wards.)
6. MHL § 81.22(a).
7. MHL § 81.22(a)(2).
8. MHL § 81.21(a).
9. Id.
10. See Matter of Mildred A., 21 Misc.3d 1123A (Sup. Ct.,
Nassau Co. 2008).
11. Matter of Phlueger, 181 Misc.2d 294, (Surr. Ct., NY
Co. 1998).
12. Id. at 299.
13. MHL § 81.21.
14. The word “killed” is more appropriate than “euthanized” when animals are killed simply because no home
is immediately available to them. See Alley Cat Allies, The
Difference Between Euthanasia and Killing, available at
http://tinyurl.com/y3djjjbd.
15. Young v. Delta Air Lines, Inc.,78 A.D.2d 616 (1st Dept.
1980), Jason v. Parks, 638 N.Y.S.2d 170 (2d Dept. 1996),
Gluckman v. American Airlines, Inc., 844 F.Supp. 151
(S.D.N.Y. 1994)
16. See AGM § 353 (person who deprives an animal of
necessary sustenance, food, or shelter is guilty of a Class A
misdemeanor).
17. Good pet retirement homes offer cage-free living,
opportunities for play and exercise, toys, natural light,
fresh air, comprehensive veterinary care, full-time caring
staff, nutritious meals, and specialized diets if needed. See
VetStreet, Trend Watch: Retirement Homes for Pets, available at http://tinyurl.com/yxqavf4b.
18. See 2d Chance for Pets, Resources, available at http://
tinyurl.com/y44x36a6.
19. See https://mypetwill.com. This inexpensive, online
tool to create a pet will/pet trust was created by attorneys
with expertise in trusts & estates and allows the pet owner
(or guardian) to create a document that will be valid in all
fifty states.
20. See Matter of Shannon, 25 N.Y.3d 345 (2015).
21. See Matter of Will of Colby, 240 A.D.2d 338 (1st Dept.
1997) (finding of incapacity under Article 81 is based
upon different factors from those involved in finding of
testamentary capacity).
22. Suffolk’s pet therapy program affords AIPS access to
therapy dogs during the guardianship process, both in
their residence and during the court proceeding.
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JURISDICTION ...

Mistaken Reliance on SCPA §210

Continued From Page 9
been identified, counsel must convert this
non-party to a party and must, thereafter,
serve process on the now converted party to
ensure any decree or order of the court will
bind the converted party.
If a litigant in the Surrogate’s Court wishes
to add a party to a proceeding, SCPA § 312
both authorizes such action and provides the
mechanics. SCPA § 312 provides [t]he court
may issue a supplemental process at any
time and require any party to procure it and
cause it to be served . . . on any person in any
proceeding, so that any person necessary or
proper to a final determination therein may
be made a party thereto.
If counsel wants relief against a former
stranger to the proceeding, the tools of SCPA
§ 312 must be employed. If they are not, and
despite that the third-party may have materially participated in the proceeding by, for
example, providing sworn testimony or by
being present at trial, relief cannot be had
against the third-party. As a rule of thumb,
always convert your bad actors and, thereafter,
always serve them with process; the counselor
who does not fails to obtain personal jurisdiction and will not get the relief she seeks.

SEVER ...

be entitled” to charge reasonable and necessary expenses for the administration of the
separate trusts.27

Continued From Page 8
Finally, a trustee should be advised that,
notwithstanding the severance of a trust under
EPTL §7-1.13(a), the allowable commissions
shall not increase.26 Court approval is required
to increase trustee commissions because of a
trust severance. Of course, each trustee “shall

d
Di

SCPA § 210 is the Surrogate’s Court longarm statute. It is not a provision which,
in and of itself, guarantees that the court
has personal jurisdiction over the persons
identified therein. Liken SCPA § 210 to
International Shoe.8 The purpose of SCPA
§ 210 is to provide the minimum contacts
necessary to ensure that, should the persons
identified in SCPA § 210 be properly served
with process, such persons cannot seek vacatur of any decree or order by alleging that the
proceeding offended traditional notions of
fair play and substantial justice.
For illustration, take the third-party identified above who accepted $20,000.00 from
an estate Administrator for providing emotional support after a decedent’s passing. In
seeking a judgment against such third-party,
a plain reading of SCPA § 210 may lead the
practitioner to conclude that the court has
personal jurisdiction over the third-party
without the need for further action. SCPA §
210(2)(b) provides, among other things, that
[t]he receipt and acceptance of any property paid or distributed out of and as part of
the administration of an estate subject to the
jurisdiction of the court . . . shall constitute a
submission by such recipient to the jurisdiction of the court as to any matter concerning
the payment or distribution, including pro-

Moira A. Jabir is of counsel in the Trusts
and Estates Department of Ruskin Moscou
Faltischek P.C.
1. EPTL §7.1-13(g). The term “trustee” as used in EPTL
§7-1.13includes “executor.”
2. EPTL §7.1.13.
3. See Margaret Valentine Turano, Practice Commentary,
EPTL §7-1.13.
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ceedings for the recovery thereof.
While the third-party may have “submitted . . . to the jurisdiction of the court,”
by his acceptance of the wrongfully paid
$20,000, this does not mean that the court
has obtained personal jurisdiction over the
third-party by his mere acceptance alone.
Instead, in order for the court to exercise personal jurisdiction over this third-party, the
harmed party must convert the third-party
to a party and serve this now converted party
with process.
If it were otherwise, simply accepting payment from an estate fiduciary, without being
noticed of the pending proceeding which
seeks a judgment against the third-party,
could result in third-party liability despite
that such third-party was never given
notice and an opportunity to be heard. This
would clearly run afoul of the procedural
due process guarantee of the United States
Constitution and, therefore, would deprive
the Surrogate’s Court of personal jurisdiction
over such individual.
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Christopher C. Haner, Esq. is the principal
attorney at C. Haner Law. He can be contacted at (516) 833-7800 or via email at chanerlaw@gmail.com.

Be careful, be cautious, be thorough and
never forget the importance of properly
endowing the Surrogate’s Court with personal jurisdiction.

1. See Margaret V. Turano and Hon. C. Raymond
Radigan, New York Estate Administration, p. 26, 2013”[e]
ven if the court has subject matter jurisdiction, it cannot
exercise that jurisdiction unless it has personal jurisdiction over the parties . . . and unless it has given the parties
to be bound procedural due process (notice and opportunity to be heard).” See also, Matter of Zalaznick, 84 Misc.
2d 715 (Sur. Ct., Bronx County 1975).
2. SCPA § 103(43) defines “Process” as a “[c]itation, order
to show cause, subpoena and any other mandate of the
surrogate’s court by which jurisdiction is obtained of a
party.”
3. SCPA § 401 (2) and SCPA § 401 (4) provide that “[a]
n appearance is made by pleading, by waiver, by serving
upon the attorney for the petitioner and filing with the
clerk a signed notice of appearance or by appearance in
person noted upon the record in open court . . . . Any
adult competent party may also appear by an acknowledged waiver of issuance and service of process which
upon filing with the clerk is equivalent to the filing of an
acknowledged notice of appearance. . . .”
4. SCPA § 302 (1) provides: “Unless otherwise provided in
this act (a) [p]leadings shall consist of the petition, answer
or objections and account . . . . (b) [t]here shall be no
other pleading unless directed by the court. . . .”
5. While ethics are outside the scope of this article, please
see, e.g., Rule 1.3 regarding diligence and rule 3.3 regarding conduct before a tribunal.
6. See SCPA § 307(3).
7. Mullane v. Central Hanover Bank & Trust Co., et al.,
339 U.S. 306 (1950).
8. International Shoe v. State of Washington, 326 U.S.310
(1945).

4. Matter of Choate, 533 N.Y.S. 2d 272, 275 (1988).
5. See Turano, Practice Commentary, EPTL §7-1.13.
6. Id.
7. EPTL §7-1.13(a).
8. EPTL §7-1.13(f).
9. Id.
10. Id.
11. EPTL §7-1.13 (a)(1)(A)–(G).
12. EPTL §7-1.13(d).
13. Id.
14. EPTL §7-1.13 (d).
15. See Turano, Practice Commentary, EPTL §7-1.13.
16. EPTL §7-1.13(a)(2).
17. EPTL §7-1.13(a)(3).

18. Matter of Buttner, 243 N.Y.1 (1926).
19. Matter of Horner, 237 N.Y 489 (1924); Matter of
Goldberg Irrevocable Trust, 159 Misc. 2d. 1107 (1994).
20. Matter of Joseph Heller Inter Vivos Trust, 161 Misc. 2d
369(Surr. Ct., NY County 1994).
21. EPTL §7-1.13(c).
22. Id.
23. EPTL §7-1.13(e).
24. Id.
25. Id.
26. EPTL §7-1.13(j).
27. Id.
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We Care
We Acknowledge, with Thanks,

Contributions to the WE CARE Fund
DONOR

IN HONOR OF

Michael Masri

WE CARE Advisory Board

Hon. Andrea Phoenix

Hon. David P. Sullivan, recipient of
the Norman F. Lent Memorial Award
from the Criminal Courts Bar
Association of Nassau County

Hon. Denise Sher

Hon. David P. Sullivan, recipient of the
Norman F. Lent Memorial Award from
the Criminal Courts Bar Association
of Nassau County

Jerome A. Scharoff

Stephen Gassman, recipient of the
Distinguished Service Medallion

DONOR

IN MEMORY OF

Hon. Kenneth S. Diamond

Thursday, March 28, 2019
$50 per person
For tickets and information, contact Jody Ratner at
(516)747-4070x226 or jratner@nassaubar.org.

Anthony Piazza, father of Robert Piazza,
Assistant Executive Director, Nassau
Traffic & Parking Violations Agency

IN MEMORY OF RAYMOND FEINMAN, FATHER OF HON. THOMAS
FEINMAN, NASSAU COUNTY SUPREME COURT JUSTICE
Hon. Leonard B. Austin
Emily Franchina
Mr. and Mrs. Roger Hausch
Alan Hodish
Hon. John G. Marks
Hon. Andrea Phoenix
Jerome A. Scharoff
Hon. Denise Sher

WE CARE

IN MEMORY OF EKATERINE GROUZIS, MOTHER-IN-LAW OF HON.
HELEN VOUTSINAS, NASSAU COUNTY SUPREME COURT JUSTICE
Hon. Leonard B. Austin
Hon. Andrea Phoenix
Hon. Denise Sher

Mets vs Yankees
Tuesday l July 2, 2019
7:10 p.m.

Citi Field

$150/tkt
Ticket includes a
$30 food/merchandise voucher
throughout the stadium!
Part of the proceeds will help to send deserving
children to a Long Island Nets game at the
Nassau Veterans Memorial Coliseum.
To purchase tickets,
contact Jody Ratner at (516)747-4070 x226 or
jratner@nassaubar.org.

Sandra Stines

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501

Nassau Lawyer

March 2019

NCBA

Sustaining Members
2018 - 2019

Every year thousands of attorneys renew their membership
in the Nassau County Bar Association. In addition to dues,
some members show their appreciation to the NCBA by
making a special contribution and becoming a
Sustaining Member.
The NCBA is grateful for these individuals who strongly
value the NCBA’s mission and its contributions to the
betterment of the legal profession.

NCBA New Members
We welcome the following new members
Attorneys
Todd M. Alderman
L’Abbate, Balkan, Colavita &
Contini, L.L.P.
David A. Feinerman
Law Offices of David A.
Feinerman

Joshua Kurz
Ronald A. Spirn, P.C.
Linda Lebovitz
Rachel Rokhsar

Students
David M. Biemer
Georgia Ioannou

For Information on

LAWYERS’
AA MEETINGS
Call

(516)512-2618

Mary Ann Aiello
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Louis F. Chisari
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Daniel J. Dillon
Hon.Dorothy T. Eisenberg
Charo Ezdrin
Howard S. Fensterman
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Russell C. Friedman
Lawrence R. Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Elliot S. Gross
Hon. Frank A. Gulotta Jr.
Alan B. Hodish
Warren S. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

Martha Krisel
John F. Kuhn
Donald F. Leistman
Steven G. Leventhal
Peter H. Levy
Gregory S. Lisi
Michael G. LoRusso
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Tomasina C. Mastroianni
John P. McEntee
Christopher T. McGrath
Anthony J. Montiglio
Matthew Morris
Rose Nankervis
Hon. Michael L. Orenstein
Michael E. Ratner
George P. Ricci
Catherine Rizzo
Marc W. Roberts
Edward T. Robinson III
Leonard M. Rosenberg
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Claire Talwar
Thomas A. Toscano
Hon. Joy M. Watson

To become a Sustaining Member,
please contact the
NCBA Membership Office at
(516)747-4070.
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NCBA Committee Meeting Calendar • March 13 — April 10, 2019
Questions? Contact Stephanie Pagano at (516)747-4070 or spangano@nassaubar.org.
Please Note: Committee Meetings are for NCBA Members. Dates and times are subject to change.
Check www.nassaubar.org for updated information.
REAL PROPERTY LAW
Wednesday, March 13
12:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link

VETERAN’S & MILITARY LAW
Tuesday, March 19
12:30 p.m.
Gary Port

CRIMINAL COURT LAW & PROCEDURE
Wednesday, March 20
12:30 p.m.
Daniel W. Russo

EDUCATION LAW
Tuesday, April 2
12:30 p.m.
Candace J. Gomez

LABOR & EMPLOYMENT
Wednesday, March 13
12:30 p.m.
Paul F. Millus

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, March 19
12:30 p.m.
Deborah E. Kaminetzky

FAMILY COURT LAW & PROCEDURE
Wednesday, March 20
12:30 p.m.
Ellen Pollack

DIVERSITY & INCLUSION
Tuesday, April 2
5:30 p.m.
Hon. Linda K. Mejias

ASSOCIATION MEMBERSHIP
Wednesday, March 13
12:45 p.m.
Adam D’Antonio

ETHICS
Tuesday, March 19
5:30 p.m.
Alfred C. Constants, III

ANIMAL LAW
Wednesday, March 20
6:00 p.m.
Matthew A. Miller

HOSPITAL & HEALTH LAW
Thursday, April 4
8:30 a.m.
Douglas M. Nadjari

MATRIMONIAL LAW
Wednesday, March 13
5:30 p.m.
Jennifer Rosenkrantz

SURROGATE’S COURT ESTATES &
TRUSTS
Tuesday, March 19
5:30 p.m.
Lawrence N. Berwitz/Jennifer Hillman

NEW LAWYERS/IN-HOUSE COUNSEL
Wednesday, March 20
6:30 p.m.
Jamie A. Rosen/John C. Stellakis - New
Lawyers Tagiana Souza-Tortorella In-House Counsel

PUBLICATIONS
Thursday, April 4
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

ATTORNEYS/ACCOUNTANTS
Wednesday, March 20
12:30 p.m.
Jennifer L. Koo/Edith Reinhardt

ALTERNATIVE DISPUTE RESOLUTION
Thursday, March 21
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

CIVIL RIGHTS
Thursday, March 14
12:30 p.m.
Robert L. Schonfeld
COMMERCIAL LITIGATION
Thursday, March 14
12:30 p.m.
John P. McEntee

Another Member Benefit!

ELDER LAW SOCIAL SERVICES & HEALTH
ADVOCACY
Thursday, March 21
5:30 p.m.
Kathleen Wright/Danielle M. Visvader
DIVERSITY & INCLUSION
Thursday, March 21
6:00 p.m.
Hon. Linda K. Mejias
DISTRICT COURT
Friday, March 22
12:30 p.m.
Jaime D. Ezratty

Alternative Dispute Resolution
for NCBA Members






Expeditious, time-saving and cost-effective
arbitration or mediation to resolve disputes that
otherwise might be litigated in the courts
Arbitrators and Mediators are highly skilled and
qualified attorneys, admitted to the New York
Bar a minimum of 10 years and screened by the
NCBA Judiciary Committee
Reduced fees for reasonably pricing

For applications, rules, and lists of panel
Mediators and Arbitrators, visit
nassaubar.org.

WOMEN IN THE LAW
Wednesday, March 27
12:30 p.m.
Christie R. Jacobson
BANKRUPTCY LAW
Friday, March 29
12:30 p.m.
Matthew V. Spero

GRANTOR TRUSTS ...

Continued From Page 12

provisions that while making a trust a grantor trust in the eyes of the IRS nonetheless
are considered too “available” in the eyes of
Medicaid and would cause the trust assets
to be counted when determining Medicaid
eligibility.
There are also scenarios in the context
of elder care planning where a non-grantor
trust might be considered, such as in the case
of planning for Veteran’s benefits. Hopefully
this article has clarified some of the differences between grantor and non-grantor
trusts and has provided a taste of the myriad
ways in which each of them may be applied
in various situations.

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, April 4
12:45 p.m.
Moriah Adamo
DIVERSITY & INCLUSION
Monday, April 8
5:30 p.m.
Hon. Linda K. Mejias
LABOR & EMPLOYMENT
Tuesday, April 9
12:30 p.m.
Paul F. Millus
ASSOCIATION MEMBERSHIP
Wednesday, April 10
12:45 p.m.
Adam D’Antonio
MATRIMONIAL LAW
Wednesday, April 10
5:30 p.m.
Jennifer Rosenkrantz
REAL PROPERTY LAW
Wednesday, April 10
5:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link

Ronald A. Fatoullah, Esq. is the founder of
Ronald Fatoullah & Associates, a law firm that
concentrates in elder law, estate planning,
Medicaid planning, guardianships, estate
administration, trusts, wills, and real estate.
Elizabeth Forspan, Esq. is the Managing
Attorney of the firm. The authors thank
Joseph Breningstall, J.D. for his contributions
to this article. The firm can be reached at (516)
466-4422. Fatoullah is also a partner with
Advice Period, a wealth management firm
providing a continuum of financial and investment advice for individuals and businesses,
and he can be reached at (424) 256-7273.
1. Tax Cuts and Jobs Act of 2017, Pub. L. No 115-97, 2017,
131 STAT. 2055.
2. I.R.C. § 675(4)(c).
3. I.R.C. § 675(2).
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WILL...

Continued From Page 10
parties, explaining why the will benefited some
to the detriment of others.

Focus on Objectant’s Relationship
with Decedent
Next, the line of questioning should focus on
the objectant’s relationship with the decedent.
These questions often lead to the objectant posturing as to how close (s)he and the decedent
were, and how shocking it was to not be included as a beneficiary of the decedent’s estate.
With objectant now on record stating how
familiar (s)he was with the decedent, the next
line of questioning should focus on general
questions about the decedent that someone
familiar with the decedent would know, e.g.,
Was Aunt Bee married? When did she get married? What was her maiden name? Did she go
to college? What did she do for a living?

Frequency of Contact
This line of questioning should be immediately followed by questions concerning the frequency with which the objectant was in contact
with the decedent. These questions generally
reveal whether the objectant had knowledge of
the decedent’s mental health, cognitive abilities,
physical health, circle of friends and/or caretakers – information critical to support lack of
capacity and undue influence claims:
• How many times did you (visit/talk
with) with Aunt Bee in the (month/six
months/year) prior to her death?
• Describe her dress during that visit?
Describe her physical appearance. Was
she showered? Was her hair combed?
Was she unkept in any way?
• Was she acting odd in any way?
Repeating herself? Falling asleep?
• Were you concerned? What, if anything, did you do in response to being
concerned?
• Did you ever speak with Aunt Bee’s
caretakers in the year prior to her death?
• Did you send Aunt Bee a (present/card)
on her last birthday?

•
•
•

Did Aunt Bee ever mention Maybury
Church to you? Did she attend Maybury
Church?
Did she donate money to Maybury
Church?
Did you attend Aunt Bee’s (funeral/
wake)? Did you send a (flower/card)?

Testamentary Incapacity and
Undue Influence
Having established that the objectant was
unfamiliar with certain aspects of the decedent’s life, it is now time to inquire into important areas relating to testamentary capacity and
undue influence (i.e., medical care, mental
acuity, and the relationship between the decedent and the alleged influencer). This line of
questioning often reveals that the objectant’s
source of information is either second hand or
speculative:
• Who was in charge of Aunt Bee’s finances in the year prior to her death?
• Did she pay her bills on her own in the
year the will was executed?
• Did Aunt Bee do her own banking in
the year (prior to her death/the will was
executed)?
• How did you learn of this?

Objectant’s Knowledge of Alleged
Incapacity and Undue Influence
Another area worth exploring is the timing
of the objectant’s knowledge of certain events
that took place during the decedent’s lifetime
and the actions taken or omissions made by the
objectant upon learning of these events:
• When did you first learn the Aunt Bee
was suffering from dementia?
• How did you learn of this?
• What was being done to help Aunt Bee?
• When did you first learn the Aunt Bee
was being controlled by Opie?
• How did you learn of this?
• Were you concerned?
• What, if anything, did you do in
response to being so concerned?
• Is there a reason that you did nothing in
response to being concerned?

Signature Identification
Another important area, especially in con-

nection with lack of capacity cases, is signature identification. If possible, inquire into
the objectant’s familiarity with the decedent’s
signature prior to the alleged incapacity, and
follow-up with questions concerning the decedent’s signature on the subject will. This line of
questioning will expose the objectant’s position
regarding alleged changes in the decedent’s
signature as a result of some physical or mental
condition.
• Are you familiar with Aunt Bee’s signature as it existed prior to her alleged
incapacity? How did you become familiar?
• Please take a look at page 12 of the document marked as Petitioner’s Exhibit
“1” (the proposed will).
• Do you recognize the signature on page
12? Whose signature is that?
• Does the signature on page 12 of
Petitioner’s 1 differ, in any way, from
Aunt Bee’s signature as it existed prior
to her alleged incapacity?
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As previously stated, it is crucial to keep in
mind the burden of proof when engaging in
these lines of questioning. Thus, whenever possible, follow-up with questions probing into: the
nature of the relationship between the alleged
influencer and the decedent; the decedent’s
isolation from family members; deviation from
a prior testamentary plan; and whether the
alleged influencer directed the decedent to the
person who drafted the will, or was involved in
the drafting of its terms.
The objectant’s deposition can be a turning
point in any will contest proceeding. Although
there may be hundreds of other topics worthy
of inquiry during the Objectant’s examination,
keeping the above areas of inquiry in mind
while preparing will allow the practitioner to
achieve a fruitful and, hopefully, advantageous
deposition of the objectant.

Contact with Decedent
at Time of Will Execution

Andrew P. Nitkewicz is a Partner at Cullen and
Dykman LLP in Garden City and practices in
the area of Estate Litigation. He can be reached
at Anitkewicz@cullenanddykman.com. Cecilia
Ehresman is an Associate in the Litigation
Department at Cullen and Dykman. Thank you
to Justin DiCicco, a law clerk with Cullen and
Dykman LLP, for his assistance with this article.

Next, address the objectant’s contact with
the decedent on and around the day of the will
execution. Given that the moment of execution
is determinative, the objectant’s contact with
the decedent on or around the day of execution
is crucial.
• Did you see Aunt Bee on (execution
day)? Who was there?
• Describe Aunt Bee’s actions, demeanor,
appearance, etc. on (execution day).
• When was the last time prior to (execution day) you saw Aunt Bee?
• Describer her actions, appearance,
demeanor etc.
• To your knowledge, was Aunt Bee suffering from any mental condition as
of (execution day) which you believed
affected her ability to:
• Understand the nature and consequences of executing a will?
• Understand the nature and extent of her
property and assets?
• Understand who she wanted to pass her
property and assets to upon her death?

1. 22 NYCRR § 207.27.
2. 22 NYCRR § 207.27; Matter of Chambers, NYLJ, Nov. 2,
2001, at 21.
3. Matter of Kumstar, 66 N.Y.2d 691, 692 (1985).
4. Matter of Coddington, 281 A.D. 143, 146 (3d Dept.
1952), aff’d, 307 NY 181 (1954); Matter of Safer, 19 A.D.2d
725, 726 (2d Dept. 1963); see, e.g., Matter of Rottkamp, 95
A.D.3d 1338, 1339 (2d Dept. 2012); Matter of Bellasalmo,
54 Misc.3d 1216(A) (Sur. Ct., Queens County 2017).
5. Matter of Donovan, 47 A.D.2d 923, 924 (2d Dept. 1975);
see Matter of McCloskey, 307 A.D.2d 737, 738 (4th Dept.
2003).
6. Matter of Walker, 80 A.D.3d 865, 866, 914 N.Y.S.2d
379 (2011), lv denied, 16 N.Y.3d 711 (2011); see Matter of
Prevratil, 121 A.D.3d 137, 141 (3d Dept.).
7. See Matter of Walther, 6 N.Y.2d 49, 53-54 (1959).
8. See e.g., Matter of Kruszelnicki, 23 A.D.2d 622 (4th Dept.
1965); Matter of Jacobs, 2015 NY Slip Op. 31301(U), at *9
(Sur. Court, Nassau County 2015).
9. See, e.g., Matter of Zirinsky, 10 Misc.3d 1052(A), at *1011 (Sur. Ct., Nassau County 2005).
10. See generally, e.g., Matter of Elmore, 42 A.D.2d 240, 241
(3d Dept. 1973); Matter of Jacobson, 2013 NYLJ LEXIS
4543 (Sur. Ct., Suffolk County 2013).
11. Matter of Testa, 43 Misc.3d 1217(A), at *3 (Sur. Ct.,
Nassau County 2014)(citing 2 Pattern Jury Instr., Civil, §
7:55).
12. Matter of Burke, 82 A.D.2d 260, 269 (2d Dept.1981).
13. See Matter of Chiurazzi, 296 A.D.2d 406, 407 (2d Dept.
2002); Matter of Herman, 289 A.D.2d 239, 240 (2d Dept.
2001).
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In Brief
Adam Silvers, Managing Partner at Ruskin
Moscou Faltischek, proudly announced that
Nicole Della Ragione, an associate at the
firm practicing in the Cybersecurity and
Data Privacy Practice Group, has been
named to the Board of Directors of Girls
Inc. of Long Island, an affiliate of the national organization which fosters equity and
empowerment of girls and young women
to reach their full potential. In addition,
associate Lois Bladykas, a member of the
firm’s Trust and Estates Department and
Estate Litigation Practice Group, has been
named the Chair of the New York State Bar
Association’s Trusts & Estates Law Section
Membership & Law Students Committee
and associate Ross Kartez, a member of
the firm’s Litigation Department, has been
named the vice-chair of the New York State
Bar Association’s Dispute Resolution Section.
Jaspan Schlesinger LLP Managing Partner
Steven Schlesinger praised the Appellate
Division Second Department appointment
of partner Jessica Baquet to a four-year term
as a member of the Committee on Character
and Fitness for the Second, Tenth, Eleventh
and Thirteenth Judicial Districts. Baquet is
a member of the firm’s Litigation, Appellate,
Labor & Employment and Trusts & Estates
practice groups.
Eugene R. Barnosky of Lamb & Barnosky,
LLP was the moderator of a panel on the
topic “Collective Bargaining in the Age of
Janus and the Tax Cap;” and Douglas E.
Libby presented on a panel on the topic “Drugs
and Alcohol in the Workplace” at the 2018
Annual School Law Conference sponsored
by the Nassau and Suffolk Academies of Law
and the Education Law Committees of the
Nassau and Suffolk County Bar Associations.
Libby also presented on the topic “Hearings
Before Special Education Impartial Hearing

Barnett, Gregory Matalon and
Officers in New York” at the
Counsel Damianos Markou preNew York State Bar Association’s
sented at the Nassau County Bar
Local and State Government Law
on topics including “Ending an
Section Fall Meeting. Richard K.
Estate” and accounting litigation
Zuckerman spoke on the topic
involving an estate. Barnett also
“Employment Law: Social Media
participated in a two-part workand Acceptable Use Policies” at the
shop on the effects of Section
New York State Bar Association
199A of the recently enacted tax
Local and State Government Law
law at the Nassau/Suffolk Chapter
Section’s Annual Meeting at the
of the National Conference of
Hilton Midtown in New York
CPA Practitioners. Barnett also
City. Lauren Schnitzer became
presented a Strafford webinar
Counsel to Lamb & Barnosky, LLP.
Marian C. Rice
titled “Calculating S Corp Stock
Schnitzer also spoke at a seminar
and Debt Basis”.
entitled “School Law: Media and
Apps, Privacy & Other Technology Issues”
Colleran, O’Hara & Mills L.L.P. is pleased
sponsored by the National Business Institute.
to announce that Steven C. Farkas has been
NCBA Past President Emily Franchina named a non-equity member of the firm
of Franchina Law Group LLC was elect- effective January 1, 2019. The firm, headed Chair of the New York Bar Foundation quartered in Woodbury, has been practicing
Fellows at their annual meeting held at the union-side labor law since 1963, and Farkas
Century Association in Manhattan. This concentrates his practice in the representamarks Franchina’s sixth term in the position tion of both public and private-sector unions
as Chair. The Fellows are members of the in and around New York City and Long
bench and bar who are recognized for out- Island.
standing professional achievement as well
Sahn Ward Coschignano, PLLC managing
as their commitment to the charitable work
of the Foundation. Elisa S. Rosenthal, of member Michael H. Sahn, has announced
counsel to the firm, is chair-elect of the New that Thomas C. Haberlack has joined the
York State Bar Association’s General Practice firm as counsel. Haberlack concentrates his
Section, and will become Chair of the section practice in the areas of estate planning and
administration, trusts and elder law. In addion June 1, 2019.
tion to serving as counsel with the firm,
Capell Barnett Matalon & Schoenfeld Haberlack continues to serve as principal
LLP is pleased to announce that Damianos of his own firm, Law Office of Thomas C.
Markou has joined the firm as counsel. Haberlack, P.C. in Garden City.
Markou practices trusts and estates law, conKatherine A. Giovacco, partner at
centrating in trust and estates litigation proceedings in the New York State Surrogate’s Catalano Gallardo & Petropoulos, LLP, was
Courts. Partner Stuart Schoenfeld recently selected by Hofstra University School of Law
presented on “Long Term Planning for Your to receive an Outstanding Women in Law
Disabled Child” at the Sid Jacobson JCC award for 2019 which is bestowed upon
in East Hills, New York. Partners Robert women in the legal community who display

exemplary leadership and a strong commitment to ensuring the advancement of
women.
Ronald Fatoullah of Ronald Fatoullah &
Associates and Elizabeth Forspan, the managing attorney of the firm, were honored by
the Queens Jewish Link newspaper. In addition, Fatoullah presented at Sunrise Assisted
Living of Dix Hills regarding “Giving the Gift
of Planning to Your Loved Ones.”
Jaspreet S. Mayall, a partner in the
Telecommunications Group and Bankruptcy
and Debtor/Creditor Rights Group at
Certilman Balin, received the India Republic
Day Award from the Town of Hempstead
at their 16th Annual India Republic Day
Celebration in recognition of Jas’s commitment and significant contributions to the
Indian-American community.
PLEASE NOTE: All submissions to the IN
BRIEF column must be made as WORD
DOCUMENTS. PLEASE EMAIL YOUR
SUBMISSIONS TO: nassaulawyer@nassaubar.org with subject line: IN BRIEF
The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Rice is a
Past President of NCBA.

The Nassau Lawyer welcomes submissions to the IN BRIEF column announcing news, events and recent accomplishments of its current members. Due
to space limitations, submissions may
be edited for length and content.

Committee Reports
Plaintiff’s Personal Injury

to aid us in our own cases. The next meeting is
scheduled for May 1 at 12:30 p.m.

Meeting Date: 1/17/2019
Vice Chair: Christopher J. DelliCarpini

Michael J. Langer

On January 17, the Committee hosted Robert Genis, Esq., who spoke on the topic “Depositions to Win.” A veteran trial lawyer and lecturer, Genis drew from his experience to show
the importance of depositions to the personal
injury plaintiff’s case. He also offered advice on
preparing for depositions and tactics for dealing
with everything from know-nothing witnesses
to obstructive opposing counsel. Genis also led
a freewheeling Q&A session with our audience
of attorneys and judges, sharing his experiences

Elder Law, Social Services
& Health Advocacy
Meeting Date: 2/26/2019
Co-Chairs: Kathleen Wright
and Danielle Visvader
Barry Klitsberg of Family and Children’s Association gave a very informative presentation
on Medicare, including, among other things, the
new Medicare cards, the enrollment periods and

late enrollment penalty, the Medicaid requirement to enroll in Medicare and the Medicaid
transition to Medicare. He also addressed premiums and the repeal of the physical therapy
cap. There was an opportunity for attendees to
ask questions. The next meeting is scheduled
for March 21 at 5:30 p.m.
The Committee Reports column is compiled by
Michael J. Langer, a partner in the Law Offices
of Michael J. Langer, P.C. Mr. Langer is a former
law clerk in the United States Court of Appeals for
the Second Circuit, and a former Deputy County
Attorney in the Office of the Nassau County
Attorney. Mr. Langer’s practice focuses on matrimonial and family law, estate and commercial litigation, and criminal defense.

LAWYER TO LAWYER
MEDIATION/SETTLEMENTS
MEDIATION/SETTLEMENTS
SKILLED NEGOTIATOR • 45 YEARS EXPERIENCE
PERSONAL INJURY LITIGATION
PREPARATION OF BRIEF • CASE PRESENTATION / ARGUMENT
SETTLEMENT DISCUSSIONS • FOLLOW UP UNTIL RESOLUTION
Send me your select files that are ready for mediation forum
HEAVY CASES ONLY
ROBERT P. ROVEGNO, ESQ. • ROVEGNO LAW, P.C.
600 OLD COUNTRY ROAD • SUITE 505 • GARDEN CITY, NY 11530
516-729-0033

PHYSICIAN-ATTORNEY

IRS AND NYS TAX ATTORNEY

Nassau Lawyer

LAWYER TO LAWYER
APPELLATE COUNSEL
NEIL R. FINKSTON, ESQ.
Benefit From a Reliable & Experienced Appellate Specialist
Former Member of Prominent Manhattan Firm
Available for Appeals, Trial Briefs & Substantive Motions
Free Initial Consultation • Reasonable Rates
Law Office of Neil R. Finkston
8 Bond Street Suite 202, Great Neck, New York 11021
(516) 441-5230
Neil@FinkstonLaw.com
www.FinkstonLaw.com

NO FAULT ARBITRATIONS
THE NEW YORK NO-FAULT ARBITRATION ATTORNEY
TO THE PERSONAL INJURY MEMBERS OF THE BAR

ANDREW J. COSTELLA, JR., ESQ.

CONCENTRATING IN NO-FAULT ARBITRATION FOR YOUR CLIENTS'
OUTSTANDING MEDICAL BILLS AND LOST WAGE CLAIMS

Successfully Handling Thousands Of No-Fault Claims

March 2019
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OFFICE SPACE
EXPAND TO SOUTHAMPTON!

Southampton Village Location
Next to Movie Theater
51 Hill Street – 860 sq ft
Was a law office for 20 years
$3,000/mo. modified gross
917-658-7907 | vicki@hamptonsvirtual.com

Proud to serve and honored that NY's most prominent personal injury
law firms have entrusted us with their no-fault arbitration matters

COSTELLA & GORDON, LLP

1225 Franklin Avenue, Suite 525, Garden City, NY 11530
(516) 747-0377 | arbmail@costellagordon.com

TRAFFIC VIOLATIONS

PREMIUM OFFICE SPACE:

Appeals and Complex Litigation

~CHARLES HOLSTER~
30 years experience ∙ Free consultation

FORECLOSURE & TAX LAW

(516) 747-2330
www.appealny.com
cholster@optonline.net

IRS TAX LITIGATION
NYC WATER LITIGATION

41 Front Street, Rockville Centre
1 – 3 Large Windowed Offices Available
Across from Long Island Railroad
Shared Space Currently Occupied By 5 Other Attorneys
Referral Work Available
Please contact Michael Sepe
516-766-0477
ms@sepelaw.com

Large beautifully finished offices
(up to 5) with high ceilings, available
in high-end “A” Garden City building;
receptionist, conference room,
abundant parking, café.
Contact: Wayne Steinberg
646.352.1418
n:\agawam town & village\atv_100_advertising\li business news\51 hill st_03012019.docx

OFFICE SPACE AVAILBLE

Location: 100 Garden City Plaza, Garden City, NY, located around the Roosevelt Field Loop, easy access to all major parkways.
Space: 7 windowed offices, 1 office without windows, and 23 cubicles
Description: All offices and cubicles come fully furnished, reasonably priced
at $1,500.00 per office per month, and $500 per cubicle. Each office includes
one 5 drawer cabinet. Adequate parking available. Conference rooms and full
kitchen with refrigerator, microwave, water cooler and coffee/tea maker. A
telephone system, internet, printers, copiers, fax and additional file cabinet
space are available if needed.

DIVORCE MEDIATION
KENNETH B. WILENSKY, ESQ.

• Fellow, American Academy of Matrimonial Lawyers since 1992
• Named to NY Times List of Family Law “Super Lawyers” 2007,
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015 and 2016
• Author, Chapter on Alternative Dispute Resolution, Matthew
Bender, New York Civil Procedure, Matrimonial Actions-1997
• Chairperson (1993-1996) Nassau County Bar Association
Committee on Alternative Dispute Resolution
• 28 years of mediation/collaborative law experience

DISABILITY INSURANCE LAW

Stephanie Gualotuna | (516) 222-6200, ext. 322
S.Gualotuna@bhpp.com

LAWYER TO LAWYER RATES

Law Offices of Vessa & Wilensky P.C.
626 RexCorp Plaza, Uniondale, N.Y. 11556
(516) 248-8010 ∙ www.lawvw.com

(INCLUDES PHOTO)

ENVIRONMENTAL COUNSEL

CONSTRUCTION LAW

1 TIME

$110

2ND CATEGORY

$30

3 TIMES

$90

3RD CATEGORY

$20

6 TIMES

$85

FOR MORE INFO, CALL
Katie Cox 631-913-4232

ADVERTISE HERE
CALL 631-737-1700

Joe Parrino 631-913-4253
Babara Pescuma 631-913-4249
Howard Swengler 631-913-4259

INDUSTRIAL BUILDING FOR SALE OR LEASE
Unique opportunity to purchase or lease one of very few large, 24’ ceiling industrial
buildings in Nassau County.
BUILDING SIZE:
114,000 SF
•
•
•

PLOT SIZE:
3.18 Acres

Ideal design for all logistics, distribution, and warehousing needs
8 loading docks and 1 drive-in door
Close to JFK airport and New York City

Building occupancy can be arranged quickly
For more information, please contact our exclusive brokers:

DANIEL GAZZOLA
631.673.0829
dgazzola@ngkf.com

CHUCK TABONE, SIOR
631.673.0803
ctabone@ngkf.com

