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SAVE the DATES

NASSAU ACADEMY OF LAW
Bridge the Gap
Saturday and Sunday, January 26
and 27, 2019
At Domus
Details on page 14
WE CARE
Children’s Festival
Wednesday, February 20, 2019
At Domus
See pg 16
NASSAU ACADEMY OF LAW
Hon. Elaine Jackson Stack

MOOT COURT COMPETITION

March 26 and 27, 2019 at Domus
WE CARE
Dressed to a Tea
Thursday, March 28, 2019
At Domus
See pg 18

The Nassau County Bar Association
Nominating Committee is seeking nominations from active members to serve
on the NCBA Board of Directors. The
deadline for all applications is January
25, 2019.
The NCBA Board of Directors consists of
the President, President-Elect, Vice-President, Treasurer, Secretary, Dean of the
Nassau Academy of Law, Chair of the
Young Lawyers Committee, 24 elected
Directors, and all Past Presidents.
The 24 Directors are divided into three
classes of eight members; each class holds
office for three years. Elected Directors
take office on the first day of June following their election at the NCBA Annual
Meeting in May and hold office until the
expiration of their three-year term.
The Nominating Committee consists of
nine voting members of the Association
who have served on the Board of Directors;

Martha Krisel, NCBA Immediate Past
President “once removed,” is Chair of the
Committee and Immediate Past President
Steve Leventhal serves as Vice-Chair.
No member is eligible to be elected as
a Director who has not been a Regular or
Sustaining Member of the Association for
at least three consecutive years, and an
active member of a committee for at least
two consecutive years. The Nominating
Committee also considers each applicant’s
areas of practice, leadership positions in
the Nassau County Bar Association and
other organizations, and the diversity of
experience and background a candidate
would bring to the Board.
“The Nassau County Bar Association
has a dual mission,” says Leventhal. “We
serve attorneys with programs like the
Academy of Law and LAP and assist the
public through the Lawyer Referral Service and WE CARE. The Nominating Com-

mittee seeks members who bring diverse
experiences and skills, and a commitment
to better serve our community and profession, to lead the NCBA into the future.”
Interviews with candidates are conducted in February and March and the
Committee issues its report nominating
one person for each Officer and Director
position at least one month prior to the
annual meeting. The 2019 Annual Meeting and Election is Tuesday, May 14.
NCBA members interested in applying to become a Director, or any Officer
position other than President or President-Elect, should forward a letter of
intent and resume or curriculum vitae
no later than January 25 to Nominating Committee Chair Martha Krisel at
spalley-engel@nassaubar.org or NCBA,
15th & West Streets, Mineola, NY 11501.

Judicial
Induction
Ceremony

LAW DAY
Free Speech, Free Press, Free
Society
Wednesday, May 1, 2019
5:30 p.m.

Friday, January 25,
2019 at 2:00 p.m.

120TH ANNUAL NCBA
DINNER DANCE
Saturday, May 11, 2019
See pg 6

Participating in the
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Hon. Helen Voutsinas
Hon. Catherine Rizzo
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NCBA members enjoyed a fun-filled evening at Domus during
the annual Holiday Celebration, Thursday, December 6, 2018.
As is the 86-year-old tradition at the Bar Association, Past
Presidents participated in the mixing of the Wassail Bowl,
President-Elect Richard Collins told the “True Tale of Wassail,”
and Past Presidents Andy Simons, Joe Ryan and Sue Katz
Richman led a joyous sing-a-long as the audience jingled bells
and the members’ children helped lead the songs. The ceremony was followed by a delicious, light supper in the newly
redecorated dining room. An enjoyable evening was had by all.
More photos page 13 (Photos by Hector Herrera)
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NCBA Member Benefit - ID Card
Photo

Obtain your photo for Secure Pass Court
ID cards at NCBA Tech Center

Only For New Applicants

Cost $10 • February 5, 6 and 7, 2019
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UPCOMING PUBLICATIONS
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Labor & Employment Law/Immigration Law

The Cost of Silence: Sexual Harassment Claims
in the #metoo Era
The recent downfall of numerous
high-profile figures due to revelations
of serial sexual harassment left many
wondering how such behavior was permitted to continue, unabated, for so
long. Nondisclosure agreements and
arbitration clauses were criticized for
allowing these sexual harassers to
maintain their positions and continue
their misconduct free of consequences.1
New York, as part of the 2018-2019
budget law, enacted sweeping legislation, which broadened protections
against harassment in the workplace
(the anti-harassment legislation).2
Included in this legislation are amendments to the Civil Practice Laws and
Rules (CPLR) and General Obligations Law (Gen. Obl. L.). These new
statutes prohibit the inclusion of nondisclosure provisions as a condition
of settling sexual harassment claims,
and prohibit the use of mandatory
arbitration clauses for claims of sexual
harassment. Employers and employees
should review their agreements and
policies to ensure compliance with the
anti-harassment legislation.

Nondisclosure Agreements
With respect to nondisclosure
agreements, the anti-harassment

legislation added Section
agreement is effective until
after the revocation period
5-336 to the Gen. Obl. L.
expires.
and Section 5003-B to the
Even if a nondiscloCPLR. These additions
sure provision is includprohibit any agreement
ed in compliance with the
that bars a complainant
strict requirements of CPLR
from publicly disclosing
§ 5003-B and Gen. Obl. L. § 5-336,
the underlying facts of
the cost of nondisclosure is
the sexual harassment
now higher. The Tax Cuts
claim. Accordingly, agreeand Jobs Act of 2017, which
ments silencing complaintook effect on December 22,
ants from publicizing their
2017, provides that businessLisa M. Casa
claims, even if they are
es may no longer receive a tax
resolved before any wrongdeduction for: “(1) any settledoing is found by a court or
ment or payment related to
independent factfinder, are proscribed sexual harassment or sexual abuse if
such settlement or payment is subject
by the anti-harassment legislation.
These statutes provide a carveout, to a nondisclosure agreement; or (2)
and permit the inclusion of a non- attorney’s fees related to such a settle5
disclosure provision if it is the com- ment.” Accordingly, employers should
plainant’s preference to include such be aware of the tax consequences and
a provision.3 For such nondisclosure cost of including a nondisclosure provision, even when the provision complies
provision to be enforceable, the terms
with the requirements of the anti-hamust be provided to all parties in writrassment legislation.
ing and the complainant must have
Arbitration Clauses
twenty-one days to consider such provision.4 Further, even after executing
The anti-harassment legislation
such an agreement, the complainant also added Section 7515 to the CPLR,
must be provided with seven days in which prohibits “any clause or proviwhich to revoke such provision. No sion in any contract which requires

as a condition of the enforcement of
the contract or obtaining remedies
under the contract that the parties
submit to mandatory arbitration to
resolve any allegation or claim of an
unlawful discriminatory practice of
sexual harassment.”6 This provision
affects any agreement entered into on
or after July 11, 2018.
The prohibition against arbitration
of sexual harassment claims extends
beyond employment contracts. The
anti-harassment legislation also
added Section 296-d to the Executive
Law, which expanded the protections
against workplace sexual harassment
to non-employees.7 Non-employees
are defined as “a contractor, subcontractor, vendor, consultant or other
person providing services pursuant
to a contract in the workplace” and
their employees.8 Accordingly, businesses must scrutinize employment
contracts – as well as any contract
with independent contractors, contractors, subcontractors, vendors and
other contractual agreements for services – to ensure that the arbitration
provision carves out claims of sexual
harassment.
See #metoo, Page 18
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Thoughts for the New Year
Welcome to 2019! With the holidays
wrapped up, it’s time to look forward to the
new year and all of the possibilities and
opportunities it has to offer. At the beginning
of each year, I like to reflect back on the past
year and think about what I hope for in the
coming year.
One of the bright parts of our new year is
our staff here at the NCBA. They work hard
to make our Association a vibrant place, so I
was very interested in their thoughts about
this year. Here are the responses I received.

nition of those who help will be limited without
continued funding after March 2019 as well.”
Jody Ratner, Special Events Assistant/ WE
CARE Coordinator: “My wish for 2019: Peace,
health and happiness to everyone at the
NCBA and WE CARE, and to stop eating
so much bread…wait, did someone bring in
bagels? ...save me one…”

From the
President

Patti Anderson, Executive Assistant, Nassau Academy of Law/Nassau County Bar
Association: “I wish each and every one a year
filled with good health, happiness and cheer!”

Elizabeth Post, Executive Director: “Professionally, it’s my New Year’s resolution to
Stephanie Pagano, Membership Coordinaattend lots of Committee and NAL meetings
tor/Committees Liaison: “Peace, health and
so I can meet and know as many NCBA memhappiness for all!”
Elena
Karabatos
bers as I can. On the personal front, our goal
is to sell our family house in LA and find a
Elizabeth Eckkardt, Ph.D., Lawyers Assisnew house on Long Island that my husband, daughter tance Program (LAP) Director: “My New Year’s resoluand I can call home.”
tion would be to get back to mindfulness yoga!!”
Jen Groh, Director, Nassau Academy of Law: “2018 was
a very demanding year for me workwise. I hope in 2019
to fulfill a wish of my son’s and take him for a relaxing
vacation to the Caribbean for some sun and snorkeling.”
Gale Berg, Director of Pro Bono Activities: “My obvious
wish would be to have funding to keep the mortgage
foreclosure clinics and our representation of homeowners
who have no one else at mandatory conferences. Additionally, many of the access to justice projects and recog-

Patricia Carbonaro, Lawyer Referral Coordinator:
“My wish for any year: Peace on earth, good will toward
man.”
Kevin Sweeney, Paralegal, NCBA Mortgage Foreclosure Project: “This year I’m gonna inhale the good s**t
and exhale the bulls**t!!!!”
As for me, my New Year’s wish for the NCBA is for
continued growth and prosperity. Happy New Year!

NCBA 2018-19 MEMBERSHIP DIRECTORY
NOW AVAILABLE ONLINE
Log in to member’s dashboard at www.nassaubar.org to view Directory.
NCBA Members can contact Stephanie or Donna in the NCBA Membership
Department at 516-747-4070 to purchase a hardcopy of the 184-page Directory for
just $10.

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.
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Labor & Employment Law/Immigration Law

The Future of the NLRB Under Trump
Each time there is a change of
administration from one political party
to another, you can rest assured that,
there will be significant policy shifts.
We know the biggest changes focus
on the economy, foreign policy, health
care and immigration. But the National Labor Relations Board (NLRB) is
a place where changes may initially
go unnoticed but can have a profound
effect. You may ask, “why should that
concern me? I don’t represent unions
or employers that have a unionized
work force.” This article addresses why
attorneys should have some working
knowledge of the NLRB and the changes that are probably in store.

The Constitution of The Board
and Its Jurisdiction
The NLRB has five members and
primarily acts as a quasi-judicial body
in deciding cases on the basis of formal
records from underlying administrative proceedings. They are appointed
by the President for a five-year term,
with Senate consent, with the term of
one member expiring each year. The
NLRB enforces the rights of employees
to act together to try to improve their
pay and working conditions and monitors union elections to ensure that they
are fair to both sides. At present, four
out of the five members were nominated by Trump and one member is an
Obama holdover.

to the employer’s attenThe NLRB has two prition, trying to induce group
mary functions.
First,
action, or seeking to prepare
it addresses unfair labor
for group action. In 2014
practices (ULP’s) identified
the NLRB held that where,
in Section 8 of the National Labor Relations Act (the
in a discussion about his
Act). Also, and more recogwages, an employee cursed
nizable, is the NLRB’s jurishis manager repeatedly
diction over union elections.
and shoved his chair at his
Where a ULP is in the
manager, such activity was
process of litigation before
“concerted activity” and the
an administrative law judge
conduct was not so “menacPaul F. Millus
(ALJ), the NLRB is authoing, physically aggressive or
rized to seek temporary
belligerent” as to warrant
injunctions against employthe loss of protection under
ers and unions in federal district courts. the Act.
There are a number of additional areas
However, the current trend appears
that fall under the NLRB’s jurisdic- to be narrowing what constitutes contion, such as interference with organi- certed activity.
zation campaigns, threats, coercion or
Stare Decisis and the Board
interrogations, surveillance of protectWhy are there such wide swings
ed activities, the improper granting of
benefits, and unlawful employee disci- from one side of the spectrum to anothpline including disciplinary charges in er in connection with NLRB decisions?
connection with the employees engag- Congress delegated to the NLRB Board
the authority to make rules to fill in
ing in “concerted action.”
This is where the jurisdiction of the gaps within the Act. The U.S. Supreme
NLRB can extend to a non-union shop. Court has held that this authority
“Concerted action” occurs when two can be exercised either through formal
or more employees take action for their rulemaking procedures or, if the NLRB
mutual aid or protection regarding prefers, by the common law method of
terms and conditions of employment. rulemaking through adjudication.
In fact, a single employee may also
Generally, the NLRB engages in
engage in protected activity if he or rulemaking through adjudication.
she is acting on the authority of other Under this scheme, the common law
employees, bringing group complaints doctrine of stare decisis does not strict-

ly apply. Some say that this promotes
flexibility and change. Others point out
that stability is always in doubt when
one administration changes to another
and clearly has different views on the
management labor relationship.
In 1975, the Supreme Court affirmed
the ability of the NLRB to abruptly change precedent stating that the
Board can reconsider past decisions
“in light of significant developments in
industrial life believed by the NLRB
to have warranted a reappraisal of the
question” and that a court should defer
to the Board’s “special competence” in
the area of labor relations.
The NLRB’s freedom to decide cases
within the Act’s parameters has meant
that the NLRB has reversed precedent, sometimes in very rapid succession. The primary question is: does
the NLRB stray from its fundamental
principles or not?

Ch-Ch-Changes . . .
Out of the gate, several important
rulings by the Obama era NLRB are on
the chopping block. One of those is the
2015 NLRB final rule that shortened
the time frame between the filing of an
election petition and the date on which
an election is conducted, reducing it to
as little as 14 days.
See NLRB, Page 19

SAV
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The 120th
Annual Dinner Dance
of the Association

Saturday, May 11, 2019
6:30 p.m.

Long Island Marriott
Uniondale, New York

Distinguished Service Medallion Recipient

Stephen Gassman, Esq.
Nassau County Bar Association Past President
Founder of WE CARE
Senior Partner Gassman Baiamonte Gruner, P.C.

and Celebrating Our 50, 60 & 70 Year Honorees
For information about sponsorships,
contact Special Events at
events@nassaubar.org or (516)747-4070.

Save the Date

Wednesday, May 1, 2019
5:30 p.m.

Keynote Speaker

Stone Grissom, Esq.
Attorney, Journalist,
Anchor News 12 Long Island
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Labor & Employment Law/Immigration Law

New York Prohibits
Discrimination for Employees’
Medical Marijuana Use
the presentation of a medical
marijuana card. The failure
to accommodate or engage
In 2014, New York’s Comin an appropriate analysis
passionate Care Act (CCA)
whether to grant an accomfirst authorized certified
modation will likely result
patients to legally use marin a claim of discrimination
ijuana to treat specific illunder New York State law.
nesses in New York State.1
When presented with a
The impact of the CCA in
medical marijuana card
the context of employment
issued by the New York State
law may be profound since
Department of Health, the
a certified patient now has James W. Versocki new best practice for employa statutory disability under
ers would appear to be to
New York State law.
provide a reasonable accommodation
to certified patients under the CCA,
Patient Certification
absent undue hardship.7 To determine
The CCA provides a process by which if there is a reasonable accommodation,
a patient can be certified by a medical an employer or covered entity should
practitioner to receive medical mari- engage in what is termed an “interjuana from a state-approved dispensa- active process” to determine whether
ry. A patient can only be certified by a an accommodation is available. This
doctor who has been registered by the process would include the exchange
State Department of Health to issue of information, such as the employee’s
such certifications for specific serious prescription card, and inquiring as to
conditions, or the effects of such con- what accommodation the employee is
ditions.2 Once a patient receives such seeking. Asking for further proof of a
certification, they must apply for a reg- disability may raise further liability
istry identification card issued by the concerns and is likely superfluous since
New York State Department of Health the CCA creates a presumption of a
to be able to access medical marijuana disability when a valid medical marifrom a state-approved dispensary.
juana prescription card is tendered.
What constitutes a reasonable
Workplace Discrimination
accommodation
is further complicated
Prohibited
by the dearth of decisional law addressThe CCA specifically describes the
ing what might constitute a reasonable
lawful use of medical marijuana and
accommodation for the use of medical
enumerates several exceptions to its
marijuana in New York State. This
lawful use.3 For example, possession
issue is similarly underdeveloped in
or use of medical marijuana in a public
other states, but not necessarily relplace remains unlawful, regardless of
evant to a CCA analysis considering
the patient’s certification.4 Therefore,
many states do not prohibit discrimieven a certified patient under the CCA
nation by employers against employees
may not possess or use marijuana in a
for the lawful possession and/or use
public place.
remains
Unlike many other states that have of medical marijuana, which
8
illegal
under
federal
law.
adopted medical marijuana laws, New
By James W. Versocki
and Paul Brown

York’s CCA contains a non-discrimination provision that prohibits employers
from discriminating against employees
for the lawful use of medical marijuana.5 The CCA also expressly defines
a certified patient under the CCA as
having “disability” status under the
New York Human Rights Law, (the
HRL), Executive Law § 296, which
prohibits employers and other covered
entities, such as labor organizations,
from discriminating against employees
and members because of legally prescribed marijuana use.6 This means
that an employee who presents a valid
medical marijuana card is presumed
to have a disability as a matter of New
York State law.
Note that status as a certified
patient for the use of medical marijuana in New York does not constitute a
qualifying disability under the federal
Americans with Disabilities Act (ADA),
because marijuana remains an illegal “Schedule 1” substance under the
federal Controlled Substances Act, 21
U.S.C. § 812, with “no currently accepted medical use.”

What is a Reasonable
Accommodation?
Employers and covered entities must
now be prepared to properly address
requests for an accommodation via

What Exceptions to a Reasonable
Accommodation May Apply?

The non-discrimination provision of
the CCA carves out several significant
exceptions to the reasonable accommodation paradigm. First, employers
may enforce policies “prohibiting an
employee from performing his or her
employment duties while impaired by
a controlled substance.” Accordingly,
an employer may prohibit employees
from performing their job duties while
impaired by medical marijuana, even
if the employees possess and use medical marijuana in compliance with all
other requirements of the CCA for the
lawful use of marijuana. Even here, the
water is muddied for employers since
the term “impaired” is not defined by
the CCA and there is no decisional
law regarding what constitutes impairment under that provision.9 As such,
employers and covered entities are
forced to rely on their own definitions
of impairment, often set forth in a
drug-free workplace policy or employee
handbook.
Further guidance on evaluating
whether to grant an accommodation
may be found by analyzing the CCA’s
federal funding/contract exception. The
See MARIJUANA, Page 18
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New York Legislature Considers Scaffold Law Reform
Many labor law-related disputes in
construction litigation arise under the
Scaffold Law, Labor Law § 240 et seq.,
which imposes upon property owners,
contractors, and subcontractors the
duty to protect employees from injury
on the construction site. Specifically,
the law requires
contractors, owners, and their
agents to furnish
and
maintain
scaffolding, ladders, and other
protective devices in such a manner as to protect
against injuries
on work sites,1
and it imposes
John Caravella
on them a duty
to maintain and
operate construction sites in such a manner as to avoid
injury to workers or visitors.2 Scaffold
Law claims have been extensively litigated, to put it mildly, and courts
have repeatedly found that the statute
imposes absolute liability as long as
the defendant’s violation is a proximate cause of the injury.3
Despite its laudable goal of protecting workers, New York’s Scaffold Law
has been criticized for its effect on construction projects.

A History of Higher Costs
The most notable effect is the influence of Scaffold Law liability and hefty
payouts on the costs of insurance: it
may cost ten times more to insure
a construction project in New York
than in other states.4 These costs are
naturally passed on to project owners. Estimates suggest that Scaffold
Law-related costs for private sector
projects amount to approximately $1.5
billion annually, and taxpayers pay
approximately $800 million annually
as a consequence of increased costs for
public construction projects.5
In addition to higher insurance premiums, the Scaffold Law also accounts
for approximately $110 million in legal
fees and payouts.6 Needless to say,
these same funds could be invested in
more jobs in the construction injury
and, in the case of municipal projects,
more capital projects. Nor has the
Scaffold Law increase worker safety:
construction industry sectors that fall
under Labor Law § 240 experience a
slightly higher occurrence of worker
injuries than those that do not.
These criticisms notwithstanding,
Scaffold Law reform has been slow in
coming. Nevertheless, the New York
State Legislature is currently considering at least two amendments to the
Scaffold Law which may reduce the
number of Scaffold Law claims and
address perceived weaknesses in the
existing law.

Restricting the Scope
First, Assembly Bill A1653 would
restrict the coverage of the Scaffold Law as set forth in Labor Law
§§ 240(1) and 241. Under current law,
contractors, owners, and their agents,
“except owners of one and two-family
dwellings who contract for but do not
direct or control the work,” are subject
to the Scaffold Law provisions.7 While
most residential project owners are currently spared from liability, their contractors are nevertheless responsible

ahavelaar via depositphotos.com
under the Scaffold Law; thus, the costs
of this statutory scheme still burden
small, residential projects. If passed,
A1653 would not only exclude owners
themselves but would also exclude “contractors building new one-family residential construction” from the Scaffold
Law’s coverage.8 This would effectively
remove many residential projects from
the coverage of the Scaffold Law altogether, the hope being that it would
reduce costs to residential builders and
thus decreased residential construction
costs in New York.9

Plaintiff’s Negligence?
The second pending bill addresses a
particularly controversial point of the
Scaffold Law: the unavailability of the
plaintiff’s own contributory negligence
as a defense. Over the years, courts
have strictly construed the Scaffold
Law, and as long as the defendant’s
violation of the law contributes in any
way to the plaintiff’s injury, regardless
of the plaintiff’s care (or lack thereof),
contributory negligence cannot form a
defense.10 Only if the plaintiff’s actions
are the sole proximate cause of the
injury is there no liability.11
This all-or-nothing approach to Scaffold Law liability is unique under New
York law, and could be argued to create
the unfair result of allowing plaintiffs
to recover for their own negligence. For
example, in Rudnik v. Brogor Realty
Corp., the court acknowledged that the
injured employee, who was standing
on a closed A-frame ladder atop a scaffold to reach up a wall, may have been
negligent himself, but it nevertheless
granted summary judgment against
the defendants because they had failed
to provide safety devices to prevent a
fall even in those circumstances.12 In
one particularly egregious instance,
the plaintiff was injured when his own
ladder broke, but the court ruled that
the property owner was liable under

the Scaffold Law for failing to provide
an alternative, safer ladder.13
It is with situations such as these
in mind that Assembly Bill A5624 has
been proposed. If enacted, it would
legislatively overrule previous court
decisions and amend CPLR § 1411
(damages recoverable when contributory negligence or assumption of risk
is established) to add the following
language:
Notwithstanding any judicial precedent, statute, rule or regulation to
the contrary, this section shall apply
to any action to recover damages for
personal injury, injury to property or
wrongful death brought under article
ten of the labor law.14
Noting that absolute liability such
as the courts have interpreted in conjunction with the Scaffold Law does
not appear anywhere else in New York
law, the bill’s sponsors intend that
it should not only reduce costs but
“ensure that liability is proportionate
to fault” in Scaffold Law cases.15
In the wake of Rodriguez v. City
of New York, however, issues of comparative negligence and their relative
interplay with various CPLR provisions
have been examined. The majority opinion confirmed that a plaintiff does not
have to additionally demonstrate the
absence of any comparative fault on his
part in order to prevail in obtaining partial summary judgment as to liability.16
Presumably this would indicate at a
bifurcated trial proper for the exclusion
of all contributory negligence evidence
from the liability phase.

Bills in Committee
The proposed amendments discussed above are currently in legislative committee, so it is impossible to
predict when Scaffold Law reform may
become a reality. Nevertheless, if these
laws do come to fruition, construction
projects could become more affordable
for owners and more profitable for con-

tractors at the same time. The awards
of damages in Scaffold Law actions
would also arguably bear a more realistic relationship to actual fault, at
least in situations where an employee’s
own negligence contributed to the injury. One thing is certain: construction
contractors burdened with prohibitive
costs as a result of the Scaffold Law
will undoubtedly await the fate of
these bills with great anticipation.
John Caravella is a construction attorney
at The Law Office of John Caravella, P.C,
and a formerly practicing project architect,
currently representing architects, engineers, contractors, subcontractors, and
owners in all phases of contract preparation, litigation, and arbitration across
New York and Florida. He also serves as
an arbitrator to the American Arbitration
Association Construction Industry Panel.
Mr. Caravella can be reached at John@
LIConstructionLaw.com or (516)462-7051.
1. Labor Law § 240(1).
2. Labor Law § 241(6).
3. E.g., Eddy v. John Hummel Custom Builders,
Inc., 147 A.D.3d 16, (2d Dept. 2016), leave to
appeal denied, 29 N.Y.3d 913 (2017).
4. Bull, D. Nationwide E&S pulls back from NY
construction, available at https://goo.gl/GAtktn.
5. Hattery M., Geddes, R. and Kay, M. The costs
of Labor Law 240 on New York’s economy and
public infrastructure, available at https://goo.gl/
KVx1DQ.
6. Id.
7. Labor Law § 240(1).
8. An act to amend the labor law, in relation to
contractors building new one-family residential
construction, N.Y. Legis. Assembly, A1653, Reg.
Sess. 2017-2018 (2017).
9. Id.
10. Blake v. Neighborhood Hous., 1 N.Y.3d 280,
(2003)(citations omitted).
11. Eddy v. John Hummel Custom Builders, Inc.,
147 A.D.3d 16, 22 (2d Dept. 2016), leave to appeal
denied, 29 N.Y.3d 913 (2017).
12. 45 A.D.3d 828, 829 (2d Dept. 2007).
13. Harmon v. Sager, 106 A.D.2d 704, 705–06,
483 N.Y.S.2d 751, 753 (3d Dept. 1984)
14. An act to amend the civil practice law and
rules, in relation to damages recoverable when
contributory negligence or assumption of risk is
established in cases involving building construction, demolition and repair work, N.Y. Legis.
Assembly, A5624, Reg. Sess. 2017-2018 (2017).
15. Id.
16, Rodriguez v. City of New York, 31 N.Y.3d 312
(2018).

8

n

January 2019

n

Nassau Lawyer

Labor & Employment Law/Immigration Law

“Labor Class” Civil Service Employees
Are Now Entitled to Job Protections
disciplinary action against
five year threshold, employers should
The Amended Law
closely evaluate whether there are
a permanent “Competitive
However, pursuant to
Class” Civil Service employthe new amendments, effec- any performance or conduct concerns
ee or against a “Non-comtive immediately, prior to and make a determination regarding
petitive Class” Civil Service
imposing any disciplinary retention before the protections of
employee who had completaction against a “Labor Civil Service Law Section 75 become
ed at least five years of
Class” employee who has applicable.
completed at least five
continuous service with the
Unanswered Questions and
years of continuous service,
employer.5
Burdens for Employers
a public employer must
Prior to this amendment
The amendment to the Civil Service
now serve the individual
and subject to any proviLaw has left employers with many
with
written
disciplinary
sions of a collective barHilary L. Moreira
charges and hold an admin- unanswered questions. For example,
gaining agreement to the
istrative hearing before a is an employee who worked for a pubcontrary, public employers
hearing officer.8 Through lic employer for more than five years
were permitted to impose any disci- witness testimony and other docuin two different Civil Service classifiplinary action, up to and including mentary evidence, public employers
cations (e.g., 3 years in a position as
termination, against Civil Service must prove that there is substan- a “Labor Class” employee and 3 years
“Labor Class” employees without the tial evidence in the hearing record in a position as a “Non-competitive”
need for written charges or a hearing, to support a finding of guilt related
unless they were veterans or exempt
Before the 2018 Amendment
volunteer firefighters.6 The positions Not only are there many unanswered questions,
Historically, the only individuals that are included in the “Labor Class”
who were entitled to receive due Civil Service classification generally but this new amendment has made it more difficult
process disciplinary protection under include those titles that are designatand more expensive for public employers to manage
Civil Service Law Section 75, were
ed as “unskilled laborers.”7 Similar to
those employees who worked in posithe private sector, regardless of the their workforce.
tions that were classified as “Competitive Class” or “Non-competitive number of years of service, an indiClass” Civil Service titles.4 Specifi- vidual who had previously worked to the charged conduct against the employee) entitled to the due process
cally, prior to the amendment, Civil in a position that was classified as a employee.9 Should the hearing officer protections of Civil Service Law SecService Law Section 75 required “Labor Class” Civil Service title was conclude that the public employer has tion 75? Unfortunately, there is little
employers to serve written disci- essentially an “at will” employee who met its burden of proof and that dis- guidance as to how courts will interplinary charges and hold an admin- could have been terminated or dis- cipline is warranted, he/she is limited pret the legislation, leaving employers
istrative hearing before a designated ciplined at any time, for any lawful, to imposing one of the following disci- guessing about how the new legislaplinary penalties against the charged
hearing officer prior to imposing any non-discriminatory reason.
employee: (1) a letter of reprimand; (2) tion will be applied.
Not only are there many unana fine of up to $100; (3) a suspension
without pay for up to two months; (4) swered questions, but this new amendNCBA 2018-2019
a demotion of grade or title; or (5) ter- ment has made it more difficult and
mination from employment.10 These more expensive for public employers
new requirements are applicable to to manage their workforce. The titles
all “Labor Class” employees who have that are classified as “Labor Class”
at least five years of continuous ser- are typically the lowest paid indivice with the employer, regardless of viduals in the workforce (many only
whether the individual is employed as work part-time) and are comprised of
AssuredPartners Northeast
a full-time or part-time employee.
“unskilled laborers.” The additional
For those public employers who time and expense that it will now take
had collective bargaining agreements to comply with the requirements set
Baker Tilly
that already provided “Labor Class” forth in Civil Service Law Section 75,
employees with some pre-disciplinary creates a heavy burden for employers.
due process rights and/or that explicIn order to avoid these potential conBrisbane Consulting Group
itly waived the protections of Civil
sequences, if “Labor Class” employees
Service Law Section 75 and replaced
them with alternative disciplinary show any signs of poor work perforprocedures, this amendment will like- mance or engage in any type of misBST & Co.
ly have little impact. However, for conduct during their first few years of
those employers who had not previous- employment, employers should take
ly negotiated due process disciplinary the necessary disciplinary action, up
Champion Office Suites
rights for “Labor Class” employees, to and including termination, before
this is a significant change in the the Civil Service Law Section 75 due
law. Because the law became effective process disciplinary protections take
Dime Community Bank
immediately, many employers did not effect.
have the opportunity to adequately evaluate any performance issues
Hilary L. Moreira is a labor and employment
Klein Liebman & Gresen
they may have had with their “Labor law attorney at Bond, Schoeneck & King,
Class” employees. Consequently, some PLLC, in Garden City, New York, who repemployers were unable to unilateral- resents and counsels employers in the publy discipline and/or terminate some lic and private sector in all areas of labor
Northeast Private Client Group
“Labor Class” employees who had pre- and employment law.
existing performance or misconduct
issues prior to the implementation 1. Civil Service Law § 75.
PrintingHouse Press
of this new legislation. According- 2. Civil Service Law § 40.
ly, it is imperative for employers to 3. Civil Service Law § 75.
4. Id.
Realtime Reporting
review each “Labor Class” employee’s 5. Id.
length of continuous service to deter- 6. Id.
mine who has already met the five 7. Civil Service Law § 43.
years of continuous service threshold 8. Civil Service Law § 75.
Tradition Title Agency
and is therefore entitled to receive 9. Matter of Haug v. State University of New York
at Potsdam, 2018 N.Y. Slip Op. 06964 (A.D. 3d
the protections of Civil Service Law Dept 2018).
Section 75. For those “Labor Class” 10. Civil Service Law § 75.
employees who have yet to meet the
With little to no fanfare, on September 7, 2018, Governor Cuomo
signed legislation that amended Civil
Service Law Section 75. The legislation extended due process disciplinary rights to “Labor Class” Civil
Service employees who have at least
five years of continuous service with
their employer.1
The Civil Service Law classifies
most public employment positions
into one of the following four classifications: (1) Exempt Class; (2) Competitive Class; (3) Non-competitive
Class; and (4) Labor Class.2 Civil Service Law Section 75 sets forth the disciplinary due process requirements
that employers must follow prior to
imposing disciplinary action against
most public employees.3
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Deferential Treatment of Zoning
and Land Use Applications
In New York, not all zoning and land
uses are created equal. When it comes
to the review and approval of zoning
and land use applications, municipal
authorities are required to accommodate and give certain uses deferential
treatment. These specific uses that
receive deferential treatment, include
educational and religious uses, and
other similar uses that uniquely serve
the public health, safety and welfare.
The standards for granting use and
variance applications, or other types
of approvals, such as conditional or
special uses are set forth in the Town,
Village or City laws.1 These uniform
standards apply in every jurisdiction
other than New York City, and apply
whether the case involves a commercial or residential use.

Cornell University v. Bagnardi
As explained by the Court of
Appeals in Cornell University v. Bagnardi,2 educational and religious uses
are entitled to deferential treatment
and accommodation because these uses
are presumed to further the public
health, safety and morals. The Court
in Cornell thus instructed local zoning
authorities to afford these uses special
treatment.
In Cornell, the City of Ithaca initially denied Cornell University’s application to relocate an academic program
to a house in an area abutting the
campus. Upon the University discovering that the new area was not zoned
for its desired type of use, and that it
did not fit within the criteria to apply
for a special permit, the University
pursued a use variance. Use variances
require a showing of unnecessary economic hardship. The Court of Appeals
explained that the Zoning Board had
found that, “Cornell would suffer no
hardship if the variance was denied
and concluded that there would be
potential unspecified damage to the
character of the neighborhood,”3 if the
variance was approved.
The Court then addressed the broader question as to whether Cornell had
to show hardship for the variance. The
Cornell Court referred to Matter of Diocese of Rochester v. Planning Board, to
analyze this issue, noting that in New
York, historically, schools and religious
uses have enjoyed special treatment.4
The Court explained that religious and
educational uses are not per se exempt
from zoning, and that there was no
rigid rule requiring approval for these
uses. The Court in Cornell rejected the
notion that appropriate restrictions
may never be imposed on religious or
educational uses.
The Court held that the presumed
beneficial effect could be rebutted by a
showing of a significant adverse effect
on the area’s traffic congestion, property values or municipal services. Such
a finding would have to be clearly
shown on the record, in order to rebut
the presumption. This rationale led to
the general rule that “total exclusion
of [educational] institutions from residential districts serves no end that
is reasonable . . . [and] is beyond the
scope of the localities’ zoning authority.”5 Accordingly, municipalities and
zoning authorities cannot prohibit or

es the religious institution earliest stage of the application proto change its behavior.”20 cess so that the municipal authorities
While RLUIPA does not pro- will acknowledge their obligation to
vide religious institutions provide deferential treatment. This
with absolute immunity acknowledgement will increase the
from land use regulations, it likelihood of success in an application,
Broad Interpretation
is a tool that they use when and potentially lead to approval at an
of Cornell
challenging a zoning boards earlier stage in the application process.
Over time, the Court’s
denial.
Cornell holding has expandSimilar to the expansive Michael Sahn is the Managing Partner
ed to allow education and
interpretation of “religious at Sahn Ward Coschignano, PLLC. in
religious uses into other
use,” under New York case Uniondale. Michael would like to thank
Michael H. Sahn
areas, and New York courts’
law, there is no single defi- George Riter, Jr. for his assistance with the
broad interpretation of what
nition of what constitutes an legal research incorporated into the article.
constitutes religious and
educational use. In the cases
Town Law §267.
education use, has allowed the Cor- that have addressed the issue, some 1.
2. Cornell University v. Bagnardi, 68 N.Y.2d
nell holding to become applicable to courts have held that an institution 583, 589 (1986); City of Ithaca Zoning Ordinance
non-traditional religious and educa- qualifies as an educational use if it has §30.58[B][3].
tional uses, such as: (i) allowing a a curriculum, adequate physical facili- 3. See Cornell University, 68 N.Y.2d at 590.
4. Id. at 593 (citing Diocese of Rochester v.
school to expand into a historical zoned ties to conduct its educational function Planning Bd. of Brighton, 1 N.Y.2d 508 (1956)).
7
area; (ii) approving church’s land use and a staff qualified to implement its 5. Matter of E. Hampton Library v. Zoning Bd.
of Appeals of the Vill. of E. Hampton, 31 Misc. 3d
proposal when the facility could only educational objectives.21
1231(A) (Sup. Ct. Suffolk Co., 2011).
accommodate fifty-percent of the spac6. Matter of Genesis Assembly of God v. Davies,
Defining
Educational
Use
8
es required by the Town Code; (iii) and
208 A.D.2d 627, 628 (2d Dept.1994); Lawrence
Courts have found the following Sch. Corp. v. Lewis, 174 A.D.2d 42, 43 (2d Dept.
allowing a charter library to receive
the same special treatment as its par- uses, among others, qualify as an 1992); Harrison Orthodox Minyan, Inc. v. Town
Board of Harrison, 159 A.D.2d 572, 573 (2d Dept.
educational use: (i) a private institu- 1990).
ent University.9
New York courts have also applied tion that instructs 500 children, three 7. Trs. of Union Coll. v. Members of the
a broad, expansive interpretation of hours per day, five days per week, ten Schenectady City Council, 91 N.Y.2d 161, 167
the scope of First Amendment religious months per year, and that employs (1997).
8. Matter of Genesis Assembly of God v. Davies,
protections and the Free Exercise teachers licensed by the state to teach 208 A.D.2d 627, 628 (2d Dept. 1994).
Clause in the context of land use and in public schools;22 (ii) a private school 9. East Hampton Library, 31 Misc.3d 1231(A) at
zoning. In 1982, the Court of Appeals
stated that the scope of religious pro- Given the expansive interpretation of the types
tections are not confined to a church
or house of worship.10 Over the years, of educational and religious uses entitled to
New York courts have found that the
term “religious use” includes, among accommodation and deferential treatment, and the
other things: (i) guidance of indoor
and outdoor activities for youth and RLUIPA statute applicable to religious uses, it is
community work;11 (ii) school, meeting
room, kindergarten, small games, open important to identify the potential for a proposed
field and hard-top play areas;12 (iii)
gymnasium;13 (iv) teaching of secular use to fit within the framework of accommodation.
subjects;14 (v) meetings of the Boy
Scouts and Girl Scouts;15 (vi) a religious correspondence school, including approved by the Board of Regents 3.
10. Rochester Christian Church, Inc. v. State of
necessary publishing machinery;16 (vii) that devotes a portion of its time to N.Y. Public Service Commission, 55 N.Y.2d 196,
23 (iii) programs
religious
instruction;
202-04 (1982).
and a children’s day care center for
working mothers in disadvantaged cir- maintained by Boards of Cooperative 11. Community Synagogue v. Bates, 1 N.Y.2d 445,
448 (1956).
cumstances.17 More recently, the Sec- Educational Services;24 (iv) a manufac- 12. Diocese of Rochester, 1 N.Y.2d at 516.
turing
plant
operated
by
a
school
for
ond Department has declared that,
13. Shaffer v. Temple Beth Emeth, 198 A.D. 607,
under New York law, “religious use” is the handicapped, and employing stu- 609 (2d Dept. 1921); Matter of Temple Israel of
v. Plaut, 10 Misc.2d 1084 (Sup. Ct.
broadly viewed as any “conduct with a dents from the school;25 (v) art classes Lawrence
Nassau Co. 1957).
26
conducted
by
a
nonprofit
association;
religious purpose,” whether or not such
14. Westbury Hebrew Congregation v. Downer, 59
conduct would be considered a require- and (vi) the instruction of a small num- Misc.2d 387, 388 (Sup. Ct. Nassau Co. 1969).
ber of preschool children in a home 15. Matter of Garden City Jewish Center, 157
ment of one’s worship.18
equipped for such purpose although it N.Y.S.2d 435, 438 (Sup. Ct. Nassau Co. 1956).
16. Matter of Faith For Today v. Murdock, 11
RLIUPA
is not registered under the New York A.D.2d 718 (2d Dept. 1960).
Besides New York case law, in 2000 education law;27 and (vii) a summer 17. Unitarian Universalist Church v. Shorten, 63
978 (Sup. Ct. Nassau Co. 1970).
the United States Government enacted program run by a private school even Misc.2d
18. McGann v. Inc. Village of Old Westbury, 293
legislation to protect religious institu- though it consisted of physical training A.D.2d 581, 583 (2d Dept. 2002).
tions through the Religious Land Use and recreational aspects not offered by 19. Peter W. Salisch, Jr. & Timothy J. Tryniecki,
and Institutionalized Persons Act of the private school between September Land Use Regulation: A Legal Analysis and
Practical Application of
2000 (RLUIPA). RLUIPA was enacted and June.28
and Use Law 298 (Aen W. Webster et al. eds.,
An
educational
institution
has
in order to “protect the free exercise of
2d ed. 2003).
religion from unnecessary government also been defined as an organization, 20. Fortress Bible Church v. Feiner, 694 F.3d 208,
(2d Cir. 2012).
interference.”19 This Act applies not which has an objective with education- 219
21. Brookville v. Paulgene Realty Corp., 11 N.Y.2d
al
value,
performs
some
educational
only to states and counties, but also
672 (1962).
to municipalities and governmental function and is organized exclusively 22. Jane David Holding Corp. v. Murdock, 150
Misc. 697 (Sup. Ct. Kings. Co. 1933).
created agencies. When it comes to for those purposes.29
23. Brandeis School v. Vill. of Lawrence, 18
land use, the Act prohibits unreaMisc.2d 550 (Sup. Ct. Nassau Co. 1959).
Advice for Practitioners
sonable limits on religious assemblies
24. Durand v. Board of Co-op. Educational
Given the expansive interpretation Services, 70 Misc.2d 429 (Sup. Ct. Westchester
and institutions, while also prohibiting
of the types of educational and reli- Co. 1972).
total exclusion from a jurisdiction.
25. Stoller v. Bd. of Zoning and Appeals, 40
When bringing a RLUIPA case, a gious uses entitled to accommodation A.D.2d 867 (2d Dept. 1972).
and
deferential
treatment,
and
the
26. Imbergamo v. Barclay, 77 Misc.2d 188 (Sup.
claimant has to present evidence that
by denying the zoning or rezoning RLUIPA statute applicable to religious Ct. Suffolk Co. 1973).
27. People v. Collins, 191 Misc. 553 (County Ct.
application, a substantial burden is uses, it is important to identify the Westchester Co. 1948).
potential
for
a
proposed
use
to
fit
placed on the claimant’s religious exer28. Rorie v. Woodmere Academy, 52 N.Y.2d 200
cise. A substantial burden exists when within the framework of accommo- (1981).
a land use regulation “directly coerc- dation. This should be done at the 29. Imbergamo, 77 Misc.2d at 191.
exclude religious and educational uses from residential districts, but are instead
required to make every effort
to accommodate such uses.6
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VA Pension Rules: Then and Now
As of October 18, 2018, the Department of Veterans
Affairs (VA) Pension Rules have changed in a significant way. There are several areas of the rules that
were affected, including financial net worth, asset
transfers and medical expense
deductions. Understanding the
scope of these changes will help
to navigate the VA Pension eligibility requirements.
Veterans have earned these
benefits through their service
to our country. The non-service connected pension is
often referred to as “Aid and
Attendance,” although Aid
and Attendance is actually the
most enhanced pension benefit,
Kim Christian
which also includes basic pension and Homebound Allowance. Aid and Attendance is a
program within the pension system that is meant to
assist an eligible veteran (or the eligible surviving
spouse of a veteran) with health care costs, and is
subject to income and asset restrictions. The veteran
or surviving spouse must require assistance with the
activities of daily living (ADL).
The eligibility requirements may be viewed as
three main components, some of which have changed,
consisting of: 1) Wartime Service of a Veteran (or
widow(er) of a Wartime Veteran); 2) Household
Income and Assets; and 3) Medical Expenses.

Wartime Service (Then and Now)
To qualify, the veteran must have served at least
90 consecutive days of active duty and served at
least one of those days during a period of war. These
periods include: World War II (Dec. 7, 1941 – Dec. 31,
1946), Korean War (June 27, 1950 – Jan. 31, 1955);
Vietnam War (February 28, 1961 – May 7, 1975 for
Veterans who served in the Republic of Vietnam
during that period, or for other service August 5,
1964 – May 7, 1975); and Persian Gulf War (Aug. 2,
1990 – date to be set by Presidential Proclamation
or law).
In addition, the veteran must have been other
than dishonorably discharged.1

Household Income and Assets Then
Prior to October 18, 2018, the VA Pension requirements provided that a veteran’s financial net worth
should not exceed a subjective amount of approximately $80,000. This was not a specific number. In
addition, a veteran was able to transfer assets above
this allowance to reduce the value of the assets
owned without a penalty. Prior to October 18, 2018,
there also was no look-back period for any transfers
made for purposes of VA eligibility.2

Household Income and Assets Now
Pursuant to 38 CFR §3.276, the new transfer rule
and penalty period that will be imposed for transfers
made prior to applying for VA pension are outlined.
On or after October 18, 2018, the VA applicant may
not have a net worth more than the fixed amount of
$123,600 (for 2018), not counting a home and land if
it is two acres or less.3 This amount is equal to the
maximum community spouse resource allowance for
Medicaid purposes as of October 18, 2018, and will
increase annually by the same percentage as the
cost-of-living increase for Social Security benefits.4
In addition, there is now a 36-month look-back
period for transfers of assets to a person or a trust
after October 18, 2018. The transfers calculated
within the 36-month look-back period create a penalty period not to exceed 60 months.5
Transfer of assets includes a transfer of certain
assets for less than fair market value or the transfer or purchase of an annuity or any other financial
instrument that reduces net worth and “would not
be in the claimant’s financial interest but for the
claimant’s attempt to qualify for VA pension.”6 The
look-back period consists of the 36 months immediately preceding the date the VA receives an original
pension claim or a new pension claim after a period
of non-entitlement. The divisor used to calculate the

For example, John is a veteran
who served during World War II.
John has no dependents. John
has monthly income of $3,000
per month and medical expenses
of $5,000 per month, leaving
John with a deficit of $2,000
(or $0 income for VA purposes).
In this instance John would be
entitled to the maximum pension
amount for an individual with no
dependents.
penalty is the maximum annual pension rate for a
veteran with one dependent ($2,170 for 2018).7
For example, Stanley is a veteran who served
during World War II. Stanley has no dependents. On
October 31, 2018, Stanley transferred assets with a
fair market value of $100,000 and kept income and
assets worth $123,600 in his name.
Stanley immediately applied for Aid and Attendance, with an application date of November
10, 2018. Stanley’s transfer was subject to the
36-month look-back period. The VA calculated Stanley’s penalty in the following manner. Calculation: $100,000/$2,170=46.08 (rounded down to 46)
months. Stanley will not be eligible for benefits for
46.08 months.

Medical Expenses
The new regulations have expanded on the definitions of medical expenses that may be deducted from
income. Prior to the new regulations, certain medical
expenses could be deducted from income to lower
the applicant’s income and increase the applicant’s
pension benefit. In other words, if the applicant has
enough medical expenses to reduce the applicant’s
income below the pension amount to be awarded,
then the applicant will be entitled to that pension
amount.
For example, John is a veteran who served during
World War II. John has no dependents. John has
monthly income of $3,000 per month and medical

expenses of $5,000 per month, leaving John with a
deficit of $2,000 (or $0 income for VA purposes). In
this instance John would be entitled to the maximum
pension amount for an individual with no dependents.
Pursuant to 38 CFR §3.278(b), the definitions of
deductible medical expenses are now defined for the
purpose of a VA pension. Importantly, the definition
of Activities of Daily Living now includes “ambulating within the home or living area” and Instrumental Activities of Daily Living (IADL) now includes
“independent living activities, such as shopping, food
preparation, housekeeping, laundering, managing
finances, handling medications, using the telephone,
and transportation for non-medical purposes.”8
In addition, 38 CFR §3.278(c) continues to specifically identify medical expenses that qualify as those
that are “medically necessary; that improve a disabled individual’s functioning; or that prevent, slow,
or ease an individual’s functional decline.” Some
examples include: health care provider payments,
medications, medical supplies, medical equipment,
medical food, vitamins and supplements, transportation expenses, health insurance premiums, smoking
cessation products and institutional forms of care
and in-home care.9
In addition, 38 CFR §3.278(c) expands on the criteria to qualify in home care as a medical expense
deduction. The final rules provide more clarification
regarding care in a facility other than a nursing
home or assisted living facility. 38 CFR §3.278(d)(3)
now covers care facilities other than nursing homes,
and allows their cost to be deducted as a medical
expense.10
The regulations implemented as of October 18,
2018 offer further clarification and, to some degree,
greater specificity on the requirements to qualify
for Aid and Attendance. However, as a result, these
regulations also require the applicant to now plan in
advance.
Kim N. Christian is a Partner with Russo Law Group, P.C. of
Garden City, Islandia, Lido Beach and Manhattan, New York.
Her areas of practice include Elder Law, Estate and Trust
Planning, Real Estate, and Special Needs planning.
1. 38 CFR §3.1.
2. 38 CFR §3.274 and 38 CFR §3.275.
3. Federal Register RIN2900-A073, 38 CFR §3.274(a), 38 CFR
§3.275(a)(3).
4. 38 CFR §3.274(a) and (b); 38 U.S.C. 1522(a).
5. 38 CFR §3.276(a)(7).
6. 38 CFR §3.276(a)(5).
7. 38 CFR §3.276(e)(1).
8. 38 CFR §3.278(b)(3).
9. 38 CFR §3.278(c).
10. 38 CFR §3.278(d)(3).
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Holiday Season Postscript: An Update
on Noncompete Agreements
The holiday season has its many
wonders and aspirations, not the least of
which are year-end bonuses and salary
increases. Of course, no holiday season
would be complete without at least some
Grinch-like component to it. And this is
where our soon-to-be departing employee enters the picture.
The scenario
is fairly typical. A
key employee has
already secured a
new position with
a competitor. But
the employee will
postpone departing until the
bonus check has
cleared, adding to
the equation the
proverbial insult
Howard M. Miller
to the injury. This
begs the question:
how can an employer protect itself from
this take-the-money-and-run situation?
The answer lies in narrowly-drawn noncompete agreements.
Although noncompete agreements
have been around for quite some time,
there is still a knee-jerk reluctance to
use them. Below is a discussion of some
recent noncompete cases that underscore their importance in maintaining a
stable work-force and preventing unfair
competition.
By way of background, New York
courts are traditionally cautious about
restraints on trade. There is however a
judicial recognition that an employee’s
knowledge of trade secrets and customer
relationships are perhaps a company’s
most valuable asset. Consequently, New
York courts will enforce noncompete
agreements that are narrowly tailored to
protect an employer from unfair competition from a former employee.
In BDO Seidman v. Hirshberg,1 New
York’s highest court held that trade
secrets and customer relationships are
protectable interests that could support
an enforceable noncompete agreement.
To be enforceable, the agreement must
not impose an undue hardship on the
employee (for example, broadly preventing an employee from new employment
anywhere and in any capacity in the
given industry).

Customer Relationships
Key employees are often entrusted
with being the sole or major contact
with customers. The personal relationship developed between the employee
and the customer — which the employer pays the employee to cultivate —
is a legally-protectable asset of the
employer.
Take for example our above-mentioned employee who just received a
substantial bonus. That bonus may
have been given in recognition of the
increased sales the employee generated by continuing and expanding his/her
relationship with several major customers. When the employee departs,
those customers may very well follow
the employee to a competitor because
the employee is the only person at the
company known to the customer.
This fact pattern was at the core
of the holding in BDO Seidman: “The
employer has a legitimate interest in

Noncompete agreements remain a potent tool in
protecting an employer’s customer relationships
and trade secrets. Courts will enforce noncompete
agreements, even with a global territorial reach,
when they are narrowly tailored to protect
legitimate interests.
preventing former employees from
exploiting or appropriating the goodwill of a client or customer, which had
been created and maintained at the
employer’s expense, to the employer’s
competitive detriment.”
In the wake of BDO Seidman,
employers have been successful in
enjoining former employees from soliciting the business of those customers
with whom they dealt during their
prior employment.
In a recent decision handed down
on April 18, 2018, the court in Mercer
Health and Benefits LLC v. Digregorio, 2
expanded the holding in BDO Seidman
such that “an employer’s interest in
protecting client relationships extends
to clients of other employees who were
supervised by the former employee.”
Mercer reinforces the utility in using
noncompete agreements in preventing employees from usurping customer
relationships. Indeed, the ability of an
employer to use a noncompete agreement to enjoin the solicitation of its
customers can be invaluable to securing its client base.

Non-Recruitment Clauses
The analysis in BDO Seidman also
applies to so-called “non-recruitment”
clauses.
Returning to our departing
employee who was just given a bonus.
Either before or after starting at his/
her new position, the employee starts to
recruit co-workers to leave and join him/
her at the competitor. Can such recruitment be stopped?
In our view, the best way to protect
against key employees leaving is to have
the key employees themselves sign noncompete agreements. Non-recruitment
clauses can serve as a “belt and suspenders” solution, but only if they are
narrowly tailored.
In Oliver-Wyman, Inc. v. Eielson,3
the court enforced a non-recruitment

clause to the extent that it “only prevents the poaching of co-workers for
actual, available employment opportunities in which the solicitor has an interest.” The court was careful to note that
such a clause would not be enforced to
the extent that it could be construed
to prohibit “innocuous” conversations
in which co-workers were seeking general professional or personal advice or
would otherwise chill garden variety
“water-cooler” conversations.
As with the broader noncompete
clause, the devil is in the details when
it comes to enforceability, as the more
careful the craftsmanship, the more likely it will be enforced.

Compensation Claw-backs
While most employees who seek
greener pastures act in good faith, there
are notable exceptions. Some employees actually start a competing business
while still employed with their current
employer and/or take steps to unfairly
compete as soon as they leave.
The way this typically happens is that
the soon-to-be departing employee starts
copying confidential documents onto a
flash drive or emails them to the employee’s home computer and then attempts
to delete the sent emails.
The rules when it comes to pre-departure planning were well-stated by the
court in Pure Power Boot Camp., Inc. v.
Warrior Fitness Boot Camp, LLC.4:
Although an employee may, of
course, make preparations to compete with his employer while still
working for the employer, he or
she may not use the employer’s
resources, time, facilities, or confidential information; specifically, whether or not the employee
has signed an agreement not-tocompete, the employee, while still
employed by the employer, may not
solicit clients of his employer, may

not copy his employer’s business
records for his own use, may not
charge expenses to his employer,
which were incurred while acting
on behalf of his own interest, and
may not actively divert the employer’s business for his own personal
benefit or the benefit of others.
The consequences of jumping the gun
and competing while still employed are
harsh. In addition to disgorgement, the
employee is subject to the “faithless
servant doctrine” which requires the
employee to forfeit all compensation paid
to him/her during the period of disloyalty. The faithless servant doctrine is a
subspecies of a breach of fiduciary duty/
duty of loyalty claim for which punitive
damages are also available.
In Pure Power Boot Camp, the full
range of damages was available to the
former employer. Prior to departing,
the former employees stole confidential
information, including business plans,
and downloaded customer information
onto a thumb drive with the intention of
soliciting those customers for a competitor. Consequently, the former employees
were subjected to monetary damages for
the business they unfairly brought to the
competitor, as well as salary forfeiture
for their disloyal service while at their
former employer.
Relying on Pure Power Boot Camp,
the court in Mercer Health & Benefits,
LLC, supra, in the context of ruling on
a preliminary injunction, held that the
former employer was likely to succeed
on breach of fiduciary duty claims where
the employees sent confidential information from their work computers with
the intention of using that information
to solicit customers after leaving their
former employer.
The faithless servant doctrine and
profit disgorgement are powerful weapons that should not be forgotten when
entering this arena.

A Potent Tool
Noncompete agreements remain a
potent tool in protecting an employer’s customer relationships and trade
secrets. Courts will enforce noncompete
agreements, even with a global territorial reach, when they are narrowly
tailored to protect legitimate interests.
When considering the use of such
agreements, employers ought to beware
of generic agreements that cover a broad
class of employees. Instead, the scope of
the agreement must be commensurate
with the importance of the employee’s
particular position within the company
and his/her access to confidential information and key client contacts. Drafting
such documents are an art form, and
a scattershot approach will likely be
rejected by a court.
Howard Miller is partner in the law firm
of Bond, Schoeneck & King, specializing
in labor, employment and education law.
Howard has litigated many noncompete
cases and advises clients on drafting noncompete agreements.
1. 92 N.Y.2d 382 (1999).
2. 307 F.Supp.2d 326 (S.D.N.Y. 2018).
3. 282 F. Supp. 3d 684 (S.D.N.Y. 2017).
4. 813 F.Supp. 2d 489 (S.D.N.Y. 2011).
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The Scope of Pre-Employment Screening
There are a number of good reasons
for a prospective employer to conduct a
pre-employment inquiry of prospective
employees. What is appropriate
depends in large part on the type of
position and the industry.
Questions on applications may
not seek information that would
elicit information about statutorily
protected characteristics. If the
employer runs a background check,
it must take care to comply with
the requirements of the Fair Credit
Reporting Act. In recent years, job
applications and background checks
are sometimes supplemented by
searches of an applicant’s social media
profiles, and/or by Google searches. In
recent years, employers have begun in
certain job categories to use artificial
intelligence, including video games, to
identify suitable employees.

Impermissible Interview Questions
To begin with, federal law1
generally prohibits certain types of preemployment inquiries. For example,
there is no permissible basis to ask job
applicants questions concerning their
race or color. Just as direct questions
about race and color are prohibited,
questions regarding membership in
all organizations, clubs or societies
may lead to the disclosure of this type
of information.2 The requirement of
a photo, absent business necessity,
could be argued is an attempt to obtain
information about an applicant’s race or
color in violation of Title VII.3

Similarly, it is improper
ness necessity, rejecting
to inquire as to a candidate’s
applicants on the basis
national origin or citizenship,
of poor credit ratings has
except where it is in the
been found to have a disinterests of national security
parate impact on minority
or as otherwise permitted
groups.12 Indeed, discrimiunder either statute or
nation against an applicant
U.S. Presidential Executive
who has filed for bankruptOrder.4 The same is true as to
cy is a violation of federinquiries about religion, with
al bankruptcy law.13 The
the exception of organizations
statutes of certain states,
that are legally permitted to
including New York, limit
discriminate on that basis,
Michael E. Olney
pre-employment inquiries
e.g., where religion is a bona
that pertain to protected
fide occupational qualification
class status.14
(BFOQ) or under section 703(e)(2) of
Background Checks: What Is
Title VII.5
Permitted,
What Is Required and
However, an employer may require
What
Is Forbidden
an applicants to provide evidence that
they can legally work in the U.S.6
The vast majority of employers use
Questions about language may be pre-employment background checks.15
lawful if language skills are required Approximately 70% of employers
to perform the job in issue.7 Questions with more than 2500 employees use
about gender are permissible if pre-hire drug testing.16 The most
gender is a Bona Fide Occupational common form of drug test is by urine
Qualification (BFOQ) for a particular testing.17 22% of employers are using
position.8 Questions about age personality tests.18 Approximately 87%
are permissible only where an age of employers are performing credit
requirement is a BFOQ for the job in checks.19 EEOC guidance dictates
question.9 Questions about handicap that pre-employment testing must
or disability should be limited to be related to the particular position,
whether an applicant can perform the and personal financial difficulties are
job in question, with or without a generally not considered to be relevant
reasonable accommodation, pursuant to most positions.20 Indeed, failing
to the Americans with Disabilities Act to perform a background check of a
of 1990.10
prospective employee may expose an
Questions about an applicant’s eco- employer to a negligent hiring claim
nomic status may also be deemed under New York common law.21
to violate Title VII.11 Absent busiThere are a number of different
reasons why employers ask prospective
employees to submit to background
checks. These include the following:
to inquire about criminal history;
flag infractions that might predict job
performance; reduce potential liability;
provide a fuller picture of an applicant;
increase safety for employees and
customers; help to keep the workplace
drug-free; highlight dishonesty; verify
credentials; provide peace of mind to
employers; and increase the odds of
hiring the right person for the job.22
Companies tend to do more
extensive screening of executive level
candidates, with the percentage of
companies performing background
checks correlating with the size of
the employer, ranging from 58% of
companies with 20 employees or
fewer, to 96% of companies with more
than 2500 employees.23 This survey
also reported that the most popular
types of background checks involved
criminal
searches,
employment
verification, identity and education
verification, and motor vehicle records
checks.24 Employers in the financial
services industry typically also review
candidates’ financial history.25In the
last decade or so, it has become fairly
common for employers to do a Google
search of prospective employees.
According to a survey by CareerBuilder,
about 70 per cent of employers are
doing this as a form of screening of
candidates during the hiring process.26
The purpose of this screening method
is not limited to searching for potential
adverse information. According to
a recent survey, 58% of employers
use social media in order to find
information supporting an applicant’s
claimed qualifications.27
It is typical for an employer to
use multiple screening techniques to
gather information about prospective

employees. These vary according to the
type of position involved. One example
of a screening technique distinct from
the traditional background and/or
credit check is an ability test.28 In New
York, communications by a former
employer in response to a reference
check are subject to the common
interest qualified privilege.29
For certain types of employers, there
are federal statutes that preclude hiring
individuals who have criminal records.
For example, credit unions cannot hire
employees who have previously been
convicted of certain criminal offenses.30
Similarly, nursing homes and home
care agencies are allowed to request
FBI criminal history checks for job
applicants seeking positions involved
in patient care.31
Pursuant
to
the
Employee
Retirement Income Security Act
(ERISA)32, no person who has been
convicted of robbery, bribery, extortion,
embezzlement, fraud, grand larceny,
burglary, arson and certain other crimes
may serve as an administrator, fiduciary,
officer, trustee, custodian, counsel,
agent, employee, or representative”
for the purposes of federally protected
employee benefit plans within “[13]
years of such conviction (or after the
end of such imprisonment).33 In a
similar vein, persons who have been
convicted of program-related crimes are
statutorily barred from participation
in Medicare and state health care
programs.34 Persons who have been
convicted of certain other crimes are
barred from participating in these
programs as well.35
Background checks are required for
jobs as airport security screeners.36
They are also mandatory for private
prisoner
transport
companies. 37
Federal criminal background checks
are required for job applicants for
positions involving the provision of
“security services.38 Background checks
are also required for port workers.39
Where an employee is hired for a
position that entails foreseeable risks,
the employer’s duty of reasonable care
may require checking references and a
search for possible criminal records.40
Prior to running a background
check, an employer must have a
permissible purpose, as that term is
defined in the Fair Credit Reporting
Act.41 In New York, there is a “job
relatedness” requirement. 42 The
applicable provision of the General
Business Law permits an employer
to request an “investigative consumer
report” for an applicant, so long as the
applicant receives notice and, upon
request, is provided both the name
and address of the consumer reporting
agency providing the report.43 There are
also various city and county laws that
prohibit obtaining criminal histories
pursuant to “ban the box” laws.44 In
New York State, this is prohibited by a
provision of the Human Rights Law.45
Section 753 of the Correction
Law, Article 23-A, contains 8 factors
for determining whether there is a
“direct relationship” between the job
[responsibilities] and the need for a
background check: the State’s public
policy in favor of employment;
the specific duties/responsibilities
related to the position; what bearing
the criminal offense will have on the
See SCREENING, Page 13
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Continued From Page 12
employee’s ability to perform job related
duties; the amount of time which has
elapsed since the criminal offense; the
seriousness of the offense; the age of the
person; information about the person’s
rehabilitation since the offense; and the
employer’s interest in protecting either
property or the safety and welfare of
the general public or specific persons.46
In addition to running a traditional
background check, [w]hen it comes to
positions involving law enforcement,
certain types of jobs may require preemployment psychological screening.47
Under New York law, employers
may not inquire into “any arrest or
criminal accusation not then pending
against that individual which was
followed by a termination of that
criminal action or proceeding in favor
of such individual”.48 Similarly, under
New York law, adverse employment
decisions based upon a prior criminal
conviction are prohibited unless
the employer can show a direct
relationship between the record and
the specific license or job or that the
position in question “would involve an
unreasonable risk to property or to the
safety or welfare of specific individuals
or the general public”).49
The presence of these laws suggests
that were a prospective employee to
be denied a position on the basis of
accusations of misconduct which bear a
distant relationship between the position applied for and the type of alleged
past misconduct, the employer would

be hard pressed to use the alleged prior
criminal conduct as a basis to deny the
applicant the position. Indeed, in Title
VII cases, courts tend to limit the time
period for relevant discovery.50
A federal statute, the Employee
Polygraph Protection Act (EPPA), largely
bans polygraph testing as a pre-hire
screening device.51 By contrast, integrity
and personality tests are not explicitly
prohibited by federal staute, nor are they
barred except in a few states.52

Innovations in Screening
A more recent innovation in the area
of pre-employment screening is that
some employers, motivated in part by
large numbers of applicants, coupled
with limitations in resume tracking
systems and a desire to avoid potential
liability, as well as to more precisely
identify candidates who are particularly
suited to a specific job, have begun to
use video games to help them to select
suitable employees, by using algorithms
to identify desirable characteristics
associated with on the job success.53
Examples of such games are Wasabi
Waiter, and Firefly Freedom.54
A startup company called Pymetrics
that was profiled in an article in Inc.com,
claims that it has developed “proven
neuroscience games and cutting edge AI
to reinvent the way companies attract,
select and retain talent.”55 Pymetrics
already claims that it has Unilever and
Tesla, among others, as clients.56
Michael E. Olney is an attorney in private
practice in Great Neck.
1. Title VII of the Civil Rights Act of 1986, 42
USC § 2000e (Title VII).
2. EEOC Prohibited Employment Policies/

Practices, EEOC www.eeoc.gov/laws/practices.
3. EEOC Publications, Facts About Race/Color
Discrimination, www.eeoc.gov/eeoc/publications/
fs-race.cfm.
4. Filipp, Mark R. & Castagnera, James Ottavio,
Employment Law Answer Book (2010) at *Q3:7.
5. 42 USC § 2000e-2(a)(1).
6. 8 USC § 1101 et seq.
7. See 29 CFR § 1606.6(b)(1).
8. 42 USC § 2000e-2(e)(1); see also McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973).
9. See generally 29 USC § 621.
10. See generally EEOC, Pre-employment
Disability-Related Questions and Medical
Examinations (Oct. 10, 1995), available at https://
goo.gl/qwEowA ; see also EEOC, Questions and
answers: Enforcement Guidance on DisabilityRelated Inquiries and Medical Examinations of
Employees Under the Americans with Disabilities
Act (ADA), available at https://goo.gl/9zYHAp.
11
11
EEOC Prohibited
Employment Policies/Practices, EEOC www.eeoc.
gov/laws/practices.
12. Id.
13. 11 USC § 525(b).
14. See, e.g., Exec. Law § 296(1)(d).
15. Doyle, Alison, Background Checks for
Employment (May 7, 2018), available at https://
goo.gl/YuZGPZ.
16. Kleiman, Mark A.R. Is it Time to do Away
with Drug Testing, Vox.com (July 30, 2018) *1-2.
17. 11th Annual Hire Right Employment
Screening Benchmark Survey, at 25.
18. hrblog, The Benefit of Personality Tests (May
4, 2018), available at https://goo.gl/zMhw1N.
19. November 2018, Survey Finds Employment
Background Checks Nearly Universal Today, *7
globalhrresearch.com.
20. Employment Tests and Selection Procedures,
available at https://goo.gl/dPL4HH.
21. Rossein, Merrick T., Employment Law
Deskbook for Human Resources Professionals §
2-21 *1 (Dec. 2017 update).
22. Klazema, Michael, Ten Important Reasons to
Conduct Pre-Employment Background Checks,
LinkedIn.com (Mar. 14, 2016), available at
https://goo.gl/8iHSx6.
23. Survey, supra n. 19, at *17.
24. Id. at 13.
25. Background Screening in the Financial
Services Industry, Bigreport.com, May 3, 2017.
26. Driver, Saige, Keep It Clean: Social Media
Screening Gains in Popularity, Business News
Daily (Oct. 7, 2018), available at https://goo.gl/
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27. Wolfson, Alisa, Doing These Things on Social
Media Could Cost You That Job You Want,
MarketWatch (Aug. 10, 2018), available at
https://goo.gl/QBiU2k.
28. Before, Steven F., (1997), Pre-Employment
Screening and Investigation: Navigating Between
a Rock and a Hard Place, 14 Hofstra Labor and
Employment L. Rev. 365, 368, Iss. 2, Article 1,
available at https://goo.gl/gXvEUW.
29. Rosenberg v. MetLife, Inc., 8 N.Y.3d 359, 365
(2007).
30. 12 USC § 1785(d)(1)(A).
31. 34 USC § 41105.
32. 29 USC § 1001 et seq.
33. 29 USC § 1111(a).
34. 42 USC § 1320a-7(a).
35. 42 USC § 1320a-7(b).
36. 49 USC § 44935(e)(2)(B), § 44936(a)(1), (b)(1).
37. 34 USC § 60101; 28 CFR § 97.11(a)(1).
38. 34 USC § 41106.
39. 46 USC § 70105(c), (d).
40. Id.
41. 15 USC § 1681(b).
42. Gen. Bus. Law § 380 et seq.
43. Gen. Bus. Law § 380-b(b).
44. See, e.g., Exec. Law (Human Rights Law Art.
15, § 296 (16). NYAC § 8–107.
45. Id.
46. Correct. Law § 753.
47. See, e.g., Bowie v. NYC Civil Service Comm.,
2008 N.Y. Misc. LEXIS 10492 (Sup. Ct. Queens
Co. 2007) (applicant for position of correction officer denied based on a finding of unsuitability in a
psychological screening).
48. Exec. Law § 296(16).
49. Correct. Law § 752.
50. See, e.g., Obiajulu v. City of Rochester, Dep’t
of Law, 166 F.R.D. 293 (W.D.N.Y. 1996) (court
limited discovery to the period 3 years prior to
plaintiff’s filing suit).
51. 29 USC § 2001–2009.
52. See, e.g., Mass. Gen. Laws Ann. Ch. 149,
§19B.
53. Savage, David D. & Bales, Richard, Video
Games in Job Interviews: Using Algorithms to
Minimize Discrimination and Unconscious Bias,
32 ABA J. Lab. & Emp. L. 211 at *1 (2017).
54. Id. at *2.
55. Gonzalez, Guadalupe, A.I. Assistants, Brain
Games, Virtual Clinics: Meet the Hottest NYC
Startups to Watch in 2019, Inc.com, June 6, 2018,
*8.
56. Id. at *9.
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PROGRAM CALENDAR
January 15, 2019
Cannabis and the Law: The Highs and the Lows –
Exploration of the Laws and Regulations
Governing Recreational and Medical Marijuana,
CBD and More
With the NCBA Community Relations and Public
Education Committee and the NCBA Lawyers
Assistance Program
6:30-8:30 p.m.
Credits offered: 2 credits in professional practice
January 16, 2019
A View from the Guardianship Bench – Part II
With the NCBA Elder Law Committee
Cocktail hour 5:30-6:30 p.m.
Program 6:30-8:30 p.m.
Credits offered: 2 credits in professional practice
NCBA Members $30; Non-Members $100;
Law Firm Staff $30
January 23, 2019
Dean’s Hour: Understanding a Title Report
Sign-in begins 12:30 p.m.; Program 1:00-2:00 p.m.
Credits offered: 1 credit in professional practice or
skills
January 26 and 27, 2019
Hon. Joseph Goldstein Bridge-the-Gap Weekend
January 29, 2019
Ethics in Witness Preparation
Sign-in begins at 5:00 p.m.; Program 5:30-7:30 p.m.
Credits offered: 2 credits in ethics
January 30, 2019
Dean’s Hour: Getting in the Spirits: Alcohol and
Beverage Law Primer
Sign-in begins 12:30 p.m.; Program 1:00-2:00 p.m.
Credits offered: 1 credit in professional practice or
skills
January 31, 2019
Dean’s Hour: Ethical Dilemmas that Cause
Sleepless Nights
Program sponsored by NCBA Corporate Partner
Champion Office Suites
Sign-in begins 12:30 p.m.; Program 1:00-2:00 p.m.
Credits offered: 1 credit in ethics
February 5, 2019
Dean’s Hour: Ask the Expert - Robert Freeman,
Executive Director of the NYS Committee on
Open Government: Everything You Need to Know
About the Open Meetings Law and the Freedom of
Information Law
With the NCBA Education Law Committee
Program sponsored by Bond, Schoeneck & King
Sign-in begins 12:30 p.m.; Program 1:00-2:00 p.m.
Credits offered: 1 credit in professional practice
February 6, 2019
Ending an Estate or Trust
Sign-in begins 5:00 p.m.; Program 5:30-7:30 p.m.
Credits offered: 2 credits in professional practice or
skills

NYSBA Dispute Resolution Section and the
Nassau County Bar Association present:
Advanced Commercial Mediation Training
April 12 and 15, 2019
8:00 a.m.—5:00 p.m. both days
Program will be held at the Nassau County Bar Association
This program is designed for mediators who have completed—or plan
to complete—a minimum of three days of basic mediation training and
who desire to enhance their commercial mediation skills.
Registration fee includes continental breakfast, lunch, and program
materials. Registration link coming soon. Registration and CLE credit
will be handled by the New York State Bar Association.
$530 NYSBA Dispute Resolution Section Member
$580 NYSBA or NCBA Member
$680 Non-Member of either Association
*This 2-day Advanced Commercial Mediation Training is approved
under Part 146 of the Rules of the Chief Administrative Judge.
Program provides 16 CLE credits.
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ORDER FORM

TO REGISTER OR ORDER: Circle your selections in the correct columns and total amount due.

•By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY
11501
•By Credit Card: FAX completed form with credit card information to 516-747-4147
•Seminar Reservations: Please email Academy@nassaubar.org

Seminar Reservation Form
Date

Seminar Name
P

E

18B

TOTAL
NonD S Credits Member Member

Jan 15

Cannabis and the Law

2.0

2

FREE

$35

N/A

Jan 16

A View from the Guardianship Bench

2.0

2

$30

$100

N/A

Jan 23

DH: Understanding a Title Report

1.0

1

FREE

$35

N/A

Jan 23

New Year, New You

N/A

FREE

$20

N/A

Jan 26-27

Bridge-the-Gap (Newly Admitted)

7.0 3.0

16

FREE

$199

N/A

Jan 26-27

Bridge-the-Gap (Experienced)

13 3.0 1.0

17

FREE

$299

N/A

Jan 29

Ethics in Witness Preparation

2.0

2

FREE

$70

N/A

Jan 30

DH: Getting in the Spirit(s)

1

FREE

$35

N/A

Jan 31

DH: Ethical Dilemmas

1

FREE

$35

N/A

Feb 5

DH: Ask the Expert

1.0

1

FREE

$35

N/A

Feb 6

Ending an Estate or Trust

2.0

2

FREE

$70

N/A

√

1.0

6.0

√
1.0

√

√ DIVERSITY CREDIT AVAILABLE
√ SKILLS CREDIT AVAILABLE

CD/DVD ORDER FORM THOSE WISHING TO PURCHASE TITLES
Area of Law Seminar Name

Criminal

P

Criminal Law Update 2018

Insurance Auto Insurance Update 2018

TOTAL CD/DVD
D E Credits Member N/M

2.5

0.5

3

2.0

0.5

75/80 105/110

102618

2.5

50/55

70/75

110818
112618

Mat/Family Joint Custody

2.0

2

50/55

70/75

General

NY CPLR Update 2018

2.0

2

50/55

70/75

Elder

DH: Flying South for the Winter: Estate/
Elder

1.0

1

25/30

35/40

PI

DH: Trial of the Non-Fracture Auto Case

1.0

1

25/30

35/40

Litigation

DH: E Discovery Made Simple

1.0

1

25/30

35/40

2.0

2

50/55

70/75

Real Prop. Presenting a Case to a Zoning Board

Seminar
Code

100318
91318
100318
102318
120518

(FOR CD/DVD orders only) SALES TAX: 8.625%

CD/DVD ORDER TOTAL:

TOTAL ENCLOSED

Name:
Address:

Phone:

City/State/Zip:

Email:

Credit Card Acct. #:

Billing zip for credit card:

Security Code: __________

Exp.

Signature:

PLEASE ALLOW 3-4 WEEKS FOR ORDER PROCESSING
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It’s Heartfelt to support WE CARE !
31st Annual Children’s Festival
Hosted by the WE CARE Fund of the
Nassau County Bar Association
Wednesday, February 20, 2019
at Domus

This spectacular event, made possible by your contributions,
treats deserving children to a fun-filled afternoon,
including hot dogs, ice-cream, DJ, clowns, games, gifts
and other entertainment!

Please open your hearts and wallets for WE CARE:
Platinum Heart $350
Gold Heart $200

Silver Heart $100
Caring Heart $50

(suggested minimum donation)

WE CARE Hearts

Make check payable to:
Nassau Bar Foundation - WE CARE

Mail to: Nassau County Bar Association
We Care Hearts
15th & West Streets, Mineola, NY 11501
To pay with a credit card, contact Jody Ratner at

(516)747-4070 x226 or jratner@nassaubar.org.
Contributions are tax deductible.

WE CARE
presents

Dressed to a Tea
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We Care
We Acknowledge, with Thanks,
Contributions to the WE CARE Fund
DONOR

IN HONOR OF

DONOR

WISHES FOR A SPEEDY RECOVERY

DONOR

IN MEMORY OF

Hon. Angelo A. Delligatti
Hon. Anthony F. Marano, Retirement
Douglas J. Good
Hon. Thomas A. Adams’ appointment to the
		
Appellate Term
Douglas J. Good
Hon. Elizabeth H. Emerson’s appointment
		
to the Appellate Term
Mary Jean LaManna
Florence Fass
Christopher T. McGrath
Hon. Anthony F. Marano, Retirement
Richard and Kathleen Wright
Jacob and Olivia Unger, Great Grandchildren
		
of Hon. Elaine Jackson Stack and
		
Grandchildren of Dede and Scott Unger
Stephen W. Schlissel

Mark Bogen

Rebecca Langweber & Nino Caridi
Salvatore Villano
Hon. Denise Sher
Christopher Crafa, son of Joseph Crafa
Hon. Denise Sher
Hon. John Copertino, father of Carl J.
		Copertino
Hon. Denise Sher
Helga Seifert, mother of Court Officer
		
Howard Seifert
Hon. Peter B. Skelos
Joel Nussbaum
Hon. Peter B. Skelos
Barbara Friedman, sister of Hon. John
		Leventhal
Hon. Peter B. Skelos
Hon. William Thompson
Alan M. Snowe
Barbara Friedman, sister of Hon. John
		Leventhal
Hon. Helen Voutsinas
Hon. Rosanna Clavin, mother of Hon. Virginia
		Clavin
Hon. Helen Voutsinas
Rose Mancusi, mother-in-law
		
of Hon. Joy M. Watson

IN MEMORY OF MOST REVEREND MSGR. JAMES M. McDONALD,
BROTHER OF HON. ROBERT A. McDONALD
Hon. Leonard B. Austin
Hon. and Mrs. Anthony J. Falanga

Christopher T. McGrath
Hon. Helen Voutsinas

IN MEMORY OF DR. DANIEL KORNFELD, FATHER OF HON. RANDY SUE MARBER
Hon. Ruth C. Balkin
Karen Bodner
Hon. and Mrs. Stephen A. Bucaria
Meryl and Stephen Gassman
Joanne and Frank Gulotta, Jr.
Joshua Gruner
Hon. Fred J. Hirsh

Hon. Steven and Peggy Jaeger
Hon. James and Marie McCormack
Susan Katz Richman
Hon. Marvin Segal
Hon. Peter B. Skelos
Hon. Joy M. Watson
Hon. Claire I. Weinberg

IN MEMORY OF JAY F. KORTH, FATHER OF LORRAINE, DONNA-MARIE & JAY T. KORTH
Hon. Ruth C. Balkin
Hon. Carnell T. Foskey
Richard Fromewick
Marilyn K. Genoa
Barbara and Artie Kraut
Christopher T. McGrath
Nassau Academy of Law Advisory Board

Susan Katz Richman
Hon. Denise Sher
Hon. Elaine Jackson Stack
Dede Unger
Hon. Ira B. Warshawsky
Elan Weinreb

Checks made payable to Nassau Bar Foundation — WE CARE
Contributions may be made by mail: NCBA Attn: WE CARE 15th & West Streets Mineola, NY 11501

THANK YOU
On behalf of The Nassau County Bar Association Lawyer Assistance Program and Committee
and the thousands of lawyers that we serve, we would like to express our deep gratitude to
We Care for its grants and support which have allowed us to continue to provide confidential
assistance to attorneys in crisis and their families.

Thursday, March 28, 2019
$50 per person
For tickets and information, contact Jody Ratner at
(516)747-4070x226 or jratner@nassaubar.org.
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WE CARE Grants $112,000
to Local Charitable Causes
In the fall 2018 grant cycle,
WE CARE, part of the Nassau
Bar Foundation, NCBA’s charitable arm, distributed $112,000 in
funds raised by attorneys to more
than 20 charitable organizations
in Nassau County. The following
organizations received grants in
this cycle.
Bethany House
Big Brothers/Big Sisters
Christmas Dream
ERASE Racism
Friends of the Glen Cove Youth
Board
Girl Scouts of Nassau County
Hicksville Boys and Girls Club
HorseAbility
Interfaith Nutrition Network
Island Harvest

Long Beach Reach
Long Island Council of
Churches
Long Island Sled Hockey, Inc.
Maurer Foundation
MOMMA’s House
Nassau Bar Foundation Lawyers Assistance Program
Nassau/Suffolk Law Services
P.E.A.C.E After School
Program
Port Washington Parent
Resource Center
Port Washington Senior
Citizens
RotaCare
Safe Center
Sarah Grace Foundation for
Children with Cancer

(l to r) NCBA Executive Director
Elizabeth Post and ERASE Racism
President Elaine Gross

(l to r) NCBA Lawyer Assistance
Program Chair Henry Kruman and
WE CARE Co-Chair Michael Masri

(l to r) Island Harvest Grant Writer
and Institutional Giving Manager
Michelle Lenox and WE CARE
Co-Chair Michael Masri

(l to r) P.E.A.C.E. After School
Program Assistant Director and
Technology Facilitator Celina
Shavuo and WE CARE Co-Chair
Michael Masri

(l to r) Long Island Reach Executive
Director R. Joseph Smith and WE
CARE Co-Chair Michael Masri

(l to r) RotaCare Board of Directors
Member Blanche Puglisi and WE
CARE Co-Chair Michael Masri

(l to r) Long Island Sled Hockey, Inc.
President Bryan Blomquist and WE
CARE Co-Chair Michael Masri

(l to r) Sarah Grace Foundation for
Children with Cancer President and
Chairman of the Board of Directors
Matt Weippert and WE CARE
Co-Chair Michael Masri
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#metoo...

Continued From Page 3
CPLR § 7515 will not prevent the
enforceability of an arbitration clause
with respect to any other types of
claims.9 Further, the inclusion of a
prohibited arbitration clause “shall
not serve to impair the enforceability
of any provision of such contract.”10
Additionally, to the extent there is
a conflict between a collective bargaining agreement and CPLR § 7515,
the terms of the collective bargaining
control.11

Likely Preemption Under the FAA
The enforceability of CPLR § 7515
is debatable. CPLR § 7515 provides
that arbitration clauses requiring
the arbitration of sexual harassment
claims is prohibited “[e]xcept where
inconsistent with federal law.”12 This
clause is a reference to the Federal
Arbitration Act (FAA) – a “congressional declaration of a liberal federal policy favoring arbitration agreements,
notwithstanding any state substantive or procedural policies to the contrary.”13 Reflecting Congress’ preference for arbitration, Section 2 of the
FAA provides:
A written provision in any maritime transaction or a contract evidencing a transaction involving commerce
to settle by arbitration a controversy
thereafter arising out of such contract
or transaction, or the refusal to perform the whole or any part thereof,

MARIJUANA ...

Continued From Page 6
CCA does not require an employer to
“do any act that would put the person
or entity in violation of federal law
or cause it to lose a federal contract
or funding.”10 The federal Drug-Free
Workplace Act (“DFWA”) generally
requires all federal grantees to agree
to provide a drug-free workplace as
a condition of receiving a contract or
grant from a federal agency.11 Since
marijuana remains a “Schedule 1” controlled substance for which there is
no accepted medical use under federal
law,12 this, by definition, puts federal
law in conflict with the CCA.
Faced with such a conflict, employers and other covered entities that
are regulated by specific federal laws
or that receive federal grants may be
able to enforce policies prohibiting the
use of medical marijuana to ensure the
covered entity is in compliance with
federal law, and to ensure it remains
eligible to receive federal funding or a
federal contract. Accordingly, employers who can craft a rational basis
to show qualification for the CCA’s
federal funding/contract exception to
an accommodation may best able to
find safe harbor under this exception.
Employers who receive federal funds,
perform work under federal contracts,
or maintain drug policies that prohibit employees from performing duties
while impaired by marijuana may
qualify for the CCA’s federal funding/
contract exception.
Similarly, the nature of an employer’s industry, for example the construction or trucking industries where safety interests are paramount, may mandate the maintenance of an anti-drug
policy that would allow the invocation

or an agreement in writing to submit
to arbitration an existing controversy
arising out of such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for
the revocation of any contract.14
The Supreme Court in AT&T Mobility LLC v. Concepcion, declared that
“[w]hen state law prohibits outright
the arbitration of a particular type of
claim, the analysis is straightforward:
The conflicting rule is displaced by the
FAA.”15 Under the Supreme Court’s
declaration in AT&T, CPLR § 7515
– which categorical prohibits arbitrating claims involving sexual harassment – would likely be preempted by
the FAA.16
That is not the end of the analysis, however, because employers must
consider what types of agreements
are covered by the FAA. The FAA
applies to “any maritime transaction”
or “a contract evidencing a transaction
involving commerce.”17 The Supreme
Court has interpreted these terms
broadly and determined that they
encompass any transaction that would
fall within Congress’ power to regulate transactions under the Commerce
Clause.18 Given the expansive reach
of the Commerce Clause, courts have
applied the FAA to uphold arbitration
clauses in employment contracts.19
There is one category of employment contracts that are not covered by
the FAA – “contracts of employment
of seamen, railroad employees, or any
other class of workers engaged in forof one of the CCA’s exceptions to the
reasonable accommodation mandate
of the CCA. Absent an exception, how
and whether to accommodate certified
medical marijuana patients is unsettled as that is a decision that employers must separately make via their
own interactive process.

Accommodation Under the New
York State Human Rights Law
The New York Human Rights Law
accommodation analysis is also relevant since the CCA specifically makes
the use of medical marijuana a disability under the HRL. The HRL does
not require “accommodations which
can be demonstrated to impose an
undue hardship on the operation of an
employer’s . . . business, program or
enterprise.”13 Statutory factors considered when determining undue hardship include:
The overall size of the business,
program or enterprise with
respect to the number of employees, number and type of facilities, and size of budget;
The type of operation which the
business, program or enterprise
is engaged in, including the composition and structure of the
workforce; and
The nature and cost of the
accommodation needed.
Under the CCA’s disability paradigm, the HRL undue hardship factors
do not seem to provide much guidance
since the only accommodation available under the CCA is to allow the use
of the prescribed substance. Hence,
the better approach for CCA covered
employers and entities would appear to
be to evaluate the applicability of any
CCA exceptions to the workplace. But
an employer who meets the standards
for a CCA exception would appear to
meet the HRL exception to accommo-

eign or interstate commerce.”20 The
Supreme Court has narrowly interpreted this provision to apply only
to “contracts of employment of transportation workers.”21 “Transportation
workers” has been narrowly defined
as workers “being a member of an
industry that primarily involves the
actual, physical movement of goods
through interstate commerce.”22 Thus,
the exemption has been applied to
truck drivers who transport physical
goods, but not to car service drivers
or airline pilots who transport passengers.23
The anti-harassment legislation
provides for a sweeping number of
protections prohibiting sexual harassment in the workplace. However,
while these laws require employers to
scrutinize their agreements to ensure
compliance with the proscriptions
against nondisclosure agreements and
arbitration provisions, the full extent
of the enforceability and effectiveness
of these laws is undetermined. A close
look should be taken to see how this
new legislation is ultimately interpreted and enforced by the courts.
Lisa M. Casa, Esq. is an Associate with the
Labor and Employment Practice Group at
Forchelli, Deegan & Terrana, LLP.

1. See, e.g., Michelle Kaminsky, The Harvey
Weinstein Effect: The End of Nondisclosure
Agreements in Sexual Assault Cases? Forbes, Oct.
26, 2017. https://www.forbes.com/sites/michellefabio/2017/10/26/the-harvey-weinstein-effect-theend-of-nondisclosure-agreements-in-sexual-assault-cases/; Hiba Hafiz, How Legal Agreements
Can Silence Victims of Workplace Sexual Assault,
The Atlantic, Oct. 18, 2017. https://www.theat-

dation as well, especially if an employer can show an accommodation would
impose an “undue hardship” on a business (e.g. via the loss of governmental
contracts or funding).

Recommendations for Employers
Employers and entities covered by
the CCA will bring legal scrutiny and
complaints upon themselves based on
an outright denial of a CCA accommodation request without engaging in an
interactive process since the presentation of a valid medical marijuana card
creates a presumptive disability under
the HRL. Employers would be best
served by determining how supervisors
or human resource professionals will
engage in the interactive process to
determine if an accommodation under
the CCA can be made.
While engaging in the interactive
process, the employer should remember that the CCA does not mandate
that an employer has a duty to accommodate: (a) medical marijuana possessed or consumed in a public place;
(b) the performance of job duties while
“impaired” by medical marijuana; or,
(c) the use of medical marijuana in an
otherwise lawful manner, if such use
would cause the employer or covered
entity to be in violation of federal law,
lose federal funding, or lose a federal
contract. Similarly, the HRL does not
mandate an accommodation where the
use of medical marijuana would cause
undue hardship, considering the HRL
factors of (i) the overall size of the
employer, type of facility, and budget;
(ii) the type of operation in which the
employer operates, such as whether
employees are covered by federal workplace regulations; and, (iii) the nature
and cost of the accommodation needed.
While an employer may wish to
deny such requests outright, the temptation to do so without engaging in a

lantic.com/business/archive/2017/10/legal-agreements-sexual-assault-ndas/543252/.
2. See L.2018 c. 57. (eff. April 12, 2018).
3. See CPLR § 5003-B.
4. See id.
5. 26 USC § 162(q).
6. See CPLR § 7515(2).
7. See Exec. L. § 296-d
8. See Exec. L. § 296-d.
9. See CPLR § 7515(4)(b)(ii).
10. See CPLR § 7515(b)(iii).
11. See CPLR § 75157(c).
12. See CPLR § 7515(4)(b)(i).
13. See Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 24 (1983).
14. See 9 USC § 2.
15. See AT&T Mobility LLC v. Concepcion, 563
U.S. 333, 341 (2011); see also Preston v. Ferrer,
552 U.S. 346, 353 (2008)(collecting cases).
16. See Mastrobuono v. Shearson Lehman Hutton,
Inc., 514 U.S. 52, 56 (1995) (“After determining
that the FAA applied to the parties’ arbitration
agreement, we readily concluded that the federal
statute pre-empted Alabama’s statutory prohibition.”).
17. 9 USC § 2.
18. See Allied-Bruce Terminix Companies, Inc. v.
Dobson, 513 U.S. 265, 281 (1995).
19. See, e.g., E.E.O.C. v. Waffle House, Inc., 534
U.S. 279, 289 (2002) (“Employment contracts,
except for those covering workers engaged in
transportation, are covered by the FAA.”); Circuit
City Stores, Inc. v. Adams, 532 U.S. 105, 114
(2001); Badinelli v. Tuxedo Club, 183 F. Supp. 3d
450, 453 (S.D.N.Y. 2016)(“Local employment contracts can clearly be covered.”).
20. 9 USC § 1.
21. See Circuit City Stores, Inc. v. Adams, 532
U.S. 105, 119 (2001).
22. Kowalewski v. Samandarov, 590 F. Supp. 2d
477, 484 (S.D.N.Y. 2008).
23. See id; Jetblue Airways Corp. v. Stephenson,
932 N.Y.S.2d 761 (Sup. Ct. N.Y. Co. 2010), aff’d,
931 N.Y.S.2d 284 (1st Dept. 2011); Singh v. Uber
Techs. Inc., 235 F. Supp. 3d 656, 671 (D.N.J.
2017).

full and thoughtful interactive process
to evaluate a requested accommodation will surely result in litigation or
an administrative proceeding before
the state Division of Human Rights.
Granting an exception to an employer’s
drug policy as an accommodation may
also satisfy the CCA and HRL, 14 but an
employer must evaluate whether such
accommodation will have an impact on
the employer’s compliance with federal
law, contract, or grant language.
James Versocki is a Partner and Paul
Brown is an Associate at Archer, Byington,
Glennon & Levine, Melville; they specialize
in labor and employment matters.
1. Pub. Health Law §§ 3360 et seq.
2. Pub. Health Law § 3360(7)(a)(listing approved
serious conditions).
3. Pub. Health Law §§ 3362.
4. Pub. Health Law § 3362(2)(a).
5. Pub. Health Law § 3369(2).
6. Pub. Health Law § 3369(2); (Human Rights
Law) Exec. Law § 296(1)(a); § 296(1)(c) (prohibiting labor organizations from discriminating on
the basis of disability); § 296(1-a) (prohibiting
apprentice training programs from discriminating
on the basis of disability).
7. See Executive Law (Human Rights Law) §
296(3)(a).
8. See, e.g., Ross v. RagingWire
Telecommunications, Inc., 42 Cal. 4th 920, (2008)
(Supreme Court of California holding that
California’s Compassionate Use Act does not
require employers to accommodate the use of
illegal drugs); Garcia v. Tractor Supply Co., 154
F.Supp.3d 1225, 1229 (D.N.M. 2016)(same); cf.
Barbuto v. Advantage Sales & Mktg., LLC, 477
Mass. 456, 464 (2017)(“an exception to an employer’s drug policy to permit [medical marijuana] use
is a facially reasonable accommodation”).
9. Pub. Health Law § 3369(2).
10. Id.
11. See 41 U.S.C. §§ 8101 et seq.
12. 21 U.S.C. § 812.
13. See Executive Law (Human Rights Law) §
296(3)(b).
14. See Barbuto v. Advantage Sales & Mktg.,
LLC, 477 Mass. 456, 464 (2017)(Massachusetts
Court considered a statutory scheme similar to
the CCA held that excepting medical marijuana
from an employer’s drug policy was a “facially
reasonable accommodation.”)
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Continued From Page 5
The rule also compelled employers
to provide employees’ contact information to union organizers, including
personal cell phone numbers, e-mail
addresses, and work schedules, without any opportunity for workers who do
not want their personal data released
to opt out. The NLRB has decided
to review what employers have derogatively called the “ambush” election
rule. On December 12, 2017, the NLRB
issued a Request for Information on
whether the rule should be rescinded
or what specific provisions should be
repealed. The comment period ended
on April 18, 2018. Now, the lengthy
rulemaking process begins.
Next, a trend developed under the
Obama Administration whereby the
NLRB fervently opposed employers’
efforts to restrict employees from using
class actions to vindicate their rights.
Toward that end, in 2014 the NLRB
held that the employer had violated §
8(A)(1) of the Act requiring its employees to agree to resolve all employment
related disputes through individual
arbitration. In the Epic Systems case,
three actions were consolidated to
address whether employer-employee
agreements that contain class action
and collective action waivers and stipulate that the employment disputes
be resolved by individual arbitration
violate the Act.
The Supreme Court held that such
agreements do not violate the Act and
the agreements must be enforced as
written pursuant to the Federal Arbitration Act, overruling the NLRB.
While the Supreme Court resolved this
issue, there is little question that had
the NLRB addressed this during the
present Administration, there most
assuredly would have been a different
outcome well before the courts became
involved.
Another area where change is coming involves employees’ use of e-mail
and corporate communications. In
2014, the Board decided that the use of
company e-mail for organizing purposes by employees constituted concerted
activity.
The employers argued that such
a policy would lower workplace productivity, compromise digital security
and ignore all other ways workers can
communicate. At present, the NLRB is
considering revising its e-mail rule in
a separate case which involves workplace rules at the Caesar’s Resorts
casino in Las Vegas. All briefing and
public comments have been filed and a
decision will be forthcoming.
However, in its brief to the General
Counsel’s office, the NLRB argued for
the return to its pre-2014 rule that
workers have no statutory right to use
company e-mail for unionization purposes provided the e-mail restrictions
on e-mail use are non-discriminatory.
An even bigger change may be coming regarding the joint employer concept which has been subject to significant evolution. In the Browning Ferris
case, the NLRB considered whether
it should adopt a different standard
for what constitutes a joint employer in the context of a subcontracting
case other than situations where the
employer meaningfully affects matters
related to employment relationships
such as hiring, firing, discipline, supervision and direction.

As of 1984, the NLRB required
“direct and immediate” control of a
putative employer over employment
matters.
On August 27, 2015, by a three
to two margin (not unusual for the
Board), the NLRB issued a decision
citing “the diversity of the workplace
arrangement in today’s economy has
significantly expanded.”
The NLRB stated it would file the
common law agency test whereby the
Board may find that two or more
entities are joint employers of a single
workforce if they are employers within
the meaning of the common law, and if
they share or codetermine those matters governing the essential terms and
conditions of employment. The NLRB
noted that it would no longer require
a joint employer to not only to possess
the authority to control employees’
terms and conditions of employment,
but also must exercise that authority
and do so immediately and not in a
“limited and routine manner,” thus
overturning two prior Board decisions
in two earlier cases.
This brings us to September 2018,
when the NLRB proposed to change
the joint employer test, yet again.
Under a proposed rule, an employer
may be found to be a joint employer
of another employer’s employees only
if it possesses and exercises substantial, direct and immediate control over
the essential terms and conditions of
employment and has done so in a manner that is not limited and routine.
Indirect influence and contractual
reservations of authority would no longer suffice to establish a joint employer
relationship.
Then there is the McDonald’s case.
On December 19, 2015 the NLRB’s
General Counsel commenced litigation against McDonalds USA and its
franchises claiming that it violated
the rights of employees who work in
McDonald’s restaurants around the
country by, among other things, “making statements and taking actions
against them for engaging in activities
aimed at improving their wages and
working conditions including participating in nationwide fast food and
worker protests about the terms and
conditions of their employment,” also
known as the fight for $15 per hour.
Thereafter, this was the subject of
litigation that was ongoing until very
recently when the parties seemed to
have settled their dispute. Settlement
agreements were entered into subject
to a review by the NLRB, which resulted in the ALJ’s rejection of the settlement agreements.
While the proceeding’s primary
focus was to accuse McDonald’s USA
of ULP’s, the end result could have
been that McDonald’s USA was found
to be a joint employer with its franchisees, which could have led to allowing
a certification election by the individual employees of franchisees against
McDonald’s USA. Indeed, in his opening statement of the hearing in March
of 2016, the NLRB’s General Counsel
argued that McDonald’s use of business consultants who monitor staffing
and business practices and conduct
periodic reviews of the implementation
of those practices to exert control over
its franchises indicated, essentially,
a joint employer status. It pointed
to McDonald’s operating manual and
pointed to sale and scheduling systems
concluding that the franchisees’ control
over the terms and conditions of their
workers’ employment was limited.

In opposition McDonald’s argued
that it was essentially doing its due
diligence as a franchisor. It further
stated that it did not tell the company business owners whom to hire or
when to schedule its employees. Rather, McDonald’s USA counsel maintained that McDonald’s USA exerts
a level of control that any franchisor
would expect to maintain a uniform
customer experience across the franchisees adding that “all franchisors,
if they are successful, do precisely the
same thing.” The parties proposed settlement was rebuffed by an ALJ and
the McDonald’s respondents are now
seeking to enforce the agreements stating that the ALJ engaged in an abuse
of discretion. Whether the settlement
comes to fruition or not, it is unlikely
that the continued push to demonstrate franchisees and franchisors are
joint employers will continue.
In sum, significant changes at the
NLRB, in terms of its decisions and
rulemaking, have been standard fare
over the last twenty years. The pendulum has a tendency to swing wildly, which should not be surprising,
considering the polarized positions of
one Administration or the next. However, this situation is not optimal for
workers or employers as uncertainty
abounds and planning each one’s next
steps for the future becomes ever more
unpredictable. Only time will tell if
balance will be restored.
Paul F. Millus is a Shareholder of Meyer,
Suozzi, English & Klein, P.C., and practices

in the firm’s Litigation and Employment Law
Departments.
1. 29 USC § 158.
2. 29 USC § 159.
3. Dish Network, LLC v. National Labor Relations
Board, 725 Fed.Appx. 682 (10 Cir. 2018).
4. Plaza Auto Center, Inc., 360 NLRB 972 (2014).
5. Preferred Building Services, Inc. and Rafael
Ortiz d/b/a Ortiz Janitorial Services, Joint
Employers, 20-CA-149353 (2018), 2018 WL
5734450.
6. Auciello Ironworks Inc. v. NLRB, 517 U.S.781
(1996).
7. NLRB v. Weingarten, 420 U.S. 251 (1975).
8. See Representation — Case Procedures, 79
Fed. Reg. 74308-10 (Dec. 15, 2014).
9. Epic Systems Corp. v. Lewis, 138 S.Ct. 1612
(2018) was a consolidated proceeding including
review of the Court’s decision in Lewis v. Epic
Systems, 823 F.3d 1147 (7th Cir. 2016), Morris
v. Ernst & Young, LLP, 834 F.3d 975 (9th Cir.
2016), and the Murphy Oil U.S.A., Inc. v. NLRB,
808 F.3d 1013 (5th Cir. 2015).
10. Purple Communications, Inc. 361 NLRB 1050
(2014).
11. Caesars Entertainment Corp. d/b/a Rio AllSuites Hotel & Casino, Board Case No. 28-CA060841.
12. Amicus Brief, Counsel for General Counsel/
Region (9/06/18) (Here the NLRB reversed course
and now opposes the position it had taken in support of Purple Communications).
13. Browning-Ferris Industries of California,
Inc. and FRRII, LLC d/b/a Leadpoint
Business Services and Local 350, International
Brotherhood of Teamsters, Case 32-RC-109684
overruled by Seven Seas Union Square LLC and
Key Foods Cooperative, 2018 WL 818125 (2018).
14. Laerco Transportation, 269 NLRB 324 (1984);
TLI, Inc. 271 NLRB 798 (1984).
15. Browning Ferris, 2018 WL 818125.
16. https://www.nlrb.gov/news-outreach/news-story/board-proposes-rule-change-its-joint-employerstandard.
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on 90.3 FM WHPC
Celebrating 25 Years!

Hosted by Kenneth J. Landau, Esq.

Shayne, Dachs, Sauer & Dachs, LLP • Mineola
Tips for Lawyers Handling Real Estate
Wed, Jan. 9, 2019 • 3:00 p.m.
or Mon, Jan. 14, 2019 • 3:30 p.m.

How Homeowners Can Rent to Section 8 Tenants
Wed, Jan. 16, 2019 • 3:00 p.m.
or Mon, Jan. 21, 2019 • 3:30 p.m.

How Older Attorneys Can Find Jobs
Wed, Jan. 23, 2019 • 3:00 p.m.
or Mon, Jan. 28, 2019 • 3:30 p.m.

Interview with Toni Jaeger-Fine, Assistant Dean,
Fordham Law School, on her book Becoming a Lawyer
Wed, Jan. 30, 2019 • 3:00 p.m.
or Mon, Feb. 4, 2019 • 3:30 p.m.

Interview with Bob Carlson,
President of the American Bar Association
Wed, Feb. 6, 2019 • 3:00 p.m.
or Mon, Feb. 11, 2019 • 3:30 p.m.

On WHPC 90.3 FM radio or
for PODCASTS of these or recent shows
go to www.nccradio.org.
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New Nassau County
Administrative
Judge Named

NCBA

Hon. Norman St. George has been
named the new Administrative Judge
of the Nassau County courts, succeeding Hon. Thomas A. Adams. Judge St.
George will take charge of the daily
operations of every court in Nassau
County, which includes nearly 100 judges and approximately 1,000 employees.
Judge St. George most recently served
as the Supervising Judge of the Nassau
County District Court. The Nassau
County Bar Association congratulates
Judge St. George and looks forward to
Hon. Norman St. George
working with him during his tenure.

NCBA New Members
We welcome the following new members
Attorneys

Nicholas G. Moneta
Farrell Fritz, P.C.

Bernadette M. Arnold
Law Office of Bernadette M.
Arnold

Elissa Rossi
Borrelli & Associates, PLLC

Taylor M. Ferris
Borrelli & Associates, PLLC

Roya Sadiqi
Colleran O’Hara & Mills

Manny A. Frade
Meltzer Lippe Goldstein &
Breitstone LLP

Jacqueline A. Smith
Bond, Schoeneck & King, PLLC

Gregg M. Kligman
Meyer Suozzi English & Klein,
P.C.

Students
Aleksandra Lamontanaro
Paola Reynoso

Take Advantage of Lower Cost

Mediation & Arbitration
Through the

Nassau County Bar Association
►Expeditious, time-saving and cost-effective solutions to
resolve disputes that might otherwise be litigated in the
courts
►Available to the public as well as to all legal
professionals
►Mediators and arbitrators are highly skilled, qualified
attorneys, admitted to the New York Bar a minimum of
10 years and screened and approved by the NCBA
Judiciary Committee
►Reasonable fees that are less expensive than other
alternative dispute resolution providers

For rules, applications and more
information, please visit nassaubar.org
or call (516)747-4070.

Sustaining Members
2018 - 2019

Every year thousands of attorneys renew their membership
in the Nassau County Bar Association. In addition to dues,
some members show their appreciation to the NCBA by
making a special contribution and becoming a
Sustaining Member.
The NCBA is grateful for these individuals, who strongly
value the NCBA’s mission and its contributions to the
betterment of the legal profession.
Martin P. Abruzzo
Mary Ann Aiello
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Louis F. Chisari
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Daniel J. Dillon
Hon.Dorothy T. Eisenberg
Charo Ezdrin
Howard S. Fensterman
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Russell C. Friedman
Lawrence R. Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Elliot S. Gross
Hon. Frank A. Gulotta Jr.
Alan B. Hodish
Warren S. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

Martha Krisel
John F. Kuhn
Donald F. Leistman
Steven G. Leventhal
Peter H. Levy
Gregory S. Lisi
Michael G. LoRusso
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Tomasina C. Mastroianni
John P. McEntee
Christopher T. McGrath
Anthony J. Montiglio
Matthew Morris
Rose Nankervis
Hon. Michael L. Orenstein
Michael E. Ratner
George P. Ricci
Catherine Rizzo
Marc W. Roberts
Edward T. Robinson III
Leonard M. Rosenberg
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Claire Talwar
Thomas A. Toscano
Hon. Joy M. Watson

To become a Sustaining Member,
please contact the
NCBA Membership Office at
(516)747-4070.
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Thank you for supporting the NCBA
PRO BONO CAMPAIGN
The Nassau County Bar Association gratefully acknowledges the generosity of its members
for supporting the valuable and essential work of the Mortgage Foreclosure Project.

Jacalyn and Andrew Aaron
Gerald H. Abrams
Charles J. Adams
Agoglia, Holland & Agoglia P.C.
The Altarac Law Firm, PLLC
Hon. Leonard B. Austin
Annabel Bazante
Blodnick, Fazio & Clark
Donna M. Brady
Adam Browser
Thomas L. Carroll
Certilman Balin Adler & Hyman,
LLP (Donna-Marie Korth)
Albert W. Chianese
Michael Coco
Richard V. Conza
William J. Croutier, Jr.
Anne J. Del Casino
Mitchell J. Devack
James F. DeVarso
Daniel J. Dillon
Karen M. Dowd
Edelman, Krasin & Jaye, PLLC
Samuel J. Ferrara
Flower & Associates, LLC
Roberta Fox
Hon. Elizabeth Fox-McDonough
Franchina Law Group, LLC
George P. Frooks
Stephen Gassman
Chester Gittleman
Eugene S. Ginsberg
Frank Giorgio, Jr.
John Giuffre
Gerald Goldberg
Douglas J. Good

Robert S. Greco
Alfred J. Hans
Harnick & Harnick, P.C.
Hon. Fred J. Hirsh
Stanley J. Hochberg
Alan B. Hodish
Hoffman & Behar, PLLC
Kase & Druker
David N. Kass
Kelly, Rode & Kelly, LLP
Ellen F. Kessler
Kestenbaum & Mark LLP
Hon. Susan T. Kluewer
Andrew S. Kress
Martha Krisel
John F. Kuhn
Thomas M. Lamberti
LaSalle, LaSalle & Dwyer, P.C.
Deborah C. Levine
Hon. Samuel M. Levine
Harvey B. Levinson
Peter H. Levy
Daniel G. Looney
Michael G. Lo Russo, P.C.
Anthony J. LoPresti
Chet Lukaszewski
Lynch & Lynch
Thomas Maligno
Peter J. Mancuso
Russell I. Marnell, P.C.
Mason & April, LLC
Christopher T. McGrath
Robert C. Minion
Bruce W. Mitgatz
Murphy, Bartol & O’Brien, LLP

Linda G. Nanos
Richard J. Nicolello
Michael L. Pfeifer
Polsky, Shouldice & Rosen, P.C.
Raimondi Law, P.C.
Edmund G. Rakowski
Matthew Rappaport
Marc W. Roberts
Jean M. Roncallo
Elihu I. Rose
Elisa Rosenthal
James Sawyer
Terry E. Scheiner
Steven P. Seltzer
Hon. Denise Sher
Brian L. Smith
Hon. Arthur D. Spatt
Armand T. Terpening
Hon. Ira Warshawsky
Cindy Watman
Claire I. Weinberg
Weiss Zarett Brofman Sonnenklar &
Levy, P.C.
Mary K. White
Kathleen Wright
Patricia Wright
Ira L. Zankel
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2018 Staff Holiday Fund
A special thank you to the following individuals and firms for generously donating
to the NCBA’s Annual Holiday Staff Fund this year.
Aiello, DiFalco & Gianakos, LLP
Bruce W. Albert
Mark A. Annunziata
Hon. Leonard B. Austin
John L. Bourquin III
William J. Corbett
Franchina Law Group, LLC
Lawrence Gaissert
Gassman Baiamonte Gruner, PC
Eugene S. Ginsberg
Chester Gittleman
Douglas J. Good
Hon. Frank A. Gulotta, Jr.
Adrienne Flipse Hausch

Hon. Steven M. Jaeger
Joseph Law Group
Evelyn Kalenscher
George M. Kaplan
Jared A. Kasschau
Peter H. Levy
Karen W. Mancuso
Michael A. Markowitz
Murphy, Bartol & O’Brien, LLP
Hon. Colin F. O’Donnell
Elizabeth D. Pessala
Susan Katz Richman
Marc W. Roberts
Kenneth L. Robinson

Jean M. Roncallo
Schlissel DeCorpo LLP
Hon. Marvin E. Segal
Hon. Denise Sher
Andrew J. Simons
William J.A. Sparks
Hon. Arthur D. Spatt
Jeffrey L. Stadler
Jeffrey S. Stichinsky
Peter J. Tomao
Mary Anne Walling
Hon. Joy M. Watson

NCBA Committee Meeting Calendar • Jan. 14 – Feb. 13, 2019
Questions? Contact Stephanie Pagano at (516)747-4070 or spangano@nassaubar.org
Please Note: Committee Meetings are for NCBA Members. Dates and times are subject to change.
Check www.nassaubar.org for updated information.
VETERANS & MILITARY LAW
Tuesday, January 15
12:30 p.m.
Gary Port

CRIMINAL COURT LAW & PROCEDURE
Tuesday, January 22
12:30 p.m.
Daniel W. Russo

ANIMAL LAW
Tuesday, January 29
6:00 p.m.
Matthew A. Miller

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, January 15
12:30 p.m.
Deborah E. Kaminetzky

ATTORNEY/ACCOUNTANTS
Wednesday, January 23
12:30 p.m.
Jennifer L. Koo/Edith Reinhardt

WOMEN IN THE LAW
Wednesday, January 30
12:30 p.m.
Christie R. Jacobson

ALTERNATIVE DISPUTE RESOLUTION
Thursday, January 24
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

ACCESS TO JUSTICE
Monday, February 4
12:30 p.m.
Joseph R. Harbeson/Dorian R. Glover

CIVIL RIGHTS
Thursday, January 24
12:30 p.m.
Robert L. Schonfeld

SURROGATES COURT ESTATES &
TRUSTS
Wednesday, February 6
5:30 p.m.
Lawrence N. Berwitz/Jennifer Hillman

ETHICS
Tuesday, January 15
5:30 p.m.
Alfred C. Constants III
SURROGATES COURT ESTATES &
TRUSTS
Tuesday, January 15
5:30 p.m.
Lawrence N. Berwitz/Jennifer Hillman
PLAINTIFF’S PERSONAL INJURY
Thursday, January 17
12:30 p.m.
John Coco
DIVERSITY & INCLUSION
Thursday, January 17
6:00 p.m.
Hon. Linda K. Mejias

LGBTQ
Friday, January 25
12:30 p.m.
Joseph G. Milizio/Barrie Bazarsky
MEDICAL-LEGAL
Tuesday, January 29
12:30 p.m.
Mary Anne Walling/Susan Darlington

HOSPITAL & HEALTH LAW
Thursday, February 7
8:30 a.m.
Douglas M. Nadjari
PUBLICATIONS
Thursday, February 7
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, February 7
12:45 p.m.
Moriah Adamo
GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Wednesday, February 13
12:30 p.m.
Deborah E. Kaminetzky
ASSOCIATION MEMBERSHIP
Wednesday, February 13
12:45 p.m.
Adam D’Antonio
MATRIMONIAL LAW
Wednesday, February 13
5:30 p.m.
Jennifer Rosenkrantz
REAL PROPERTY LAW
Wednesday, February 13
5:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link
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In Brief
Effective January 1, 2019, Chief
Administrative Judge Lawrence K.
Marks has designated Hon. Thomas
A. Adams as Presiding Justice of the
Appellate Term of the Supreme Court,
Ninth and Tenth Judicial Districts, and
Hon. Elizabeth H. Emerson as Associate Justice of the court. In making
the appointments, Chief Administrative
Judge Marks said, “These are richly deserved appointments, with both
candidates possessing the collegiality,
passion for the law and commitment to
the pursuit of justice to succeed in their
new roles.” Justice Adams began his
tenure as a judge on the Nassau County
District Court and was later elected to
the State Supreme Court. He was subsequently appointed to the Appellate
Division, Second Department. He was
named to his current post of Administrative Judge for the Nassau County Courts in 2013. Justice Adams is
stepping down from his Administrative
Judge assignment to take on the new
position with the Appellate Term.
Jeffrey D. Forchelli, managing
partner at Forchelli Deegan Terrano, LLP, has announced that partner
Andrew E. Curto, who concentrates
his practice in complicated commercial and employment litigation as well
as all facets of business conflict and
problem solving, is now Chair of the
Litigation practice group at the firm.
The firm also proudly announces that
NCBA Treasurer Gregory S. Lisi and
Elbert Nasis presented to the Long
Island Veterinary Medical Association
(LIVMA) and Peter B. Skelos moderated an NCBA CLE panel discussing
the ‘New Electronic Filing Requirements in the Appellate Courts,” while
Erik Snipas coached St. John’s Law
School students to the finals at the
Quinnipiac University Criminal Justice
Trial Advocacy Competition and Judy
Simoncic moderated the “Transit
Oriented Development and Downtown
Revitalization Projects” panel at the
2018 Vision Long Island Smart Growth
Summit. In addition, John V. Terra-

na’s article, “Real Estate Tax
administrative law, business
Exemptions for Solar Energy
torts, insurance, reinsurance
Systems,” was published in
sub-prime mortgage fraud,
the New York Real Estate
employment discrimination
Journal, Daniel P.
Deeand trade secrets.
gan was recently appointed as chairman of the Long
Pegalis & Erickson, LLC
Island Association’s Young
is proud to announce that
Professionals Committee and
partners James Baydar
John Bues was recognized
and Sanford Nagrotsky,
by Schneps Communications
who both concentrate their
as one of the ‘Kings of Queens’
practices in the representawhile Elbert Nasis and Lisa
tion of patients in medical
Marian C. Rice
M. Casa were honored by the
malpractice claims, were
Long Island Business News
named “Kings of Long
with the Leadership in Law Awards.
Island” Awardees by Schneps Community News Group and honored with the
Meyer, Suozzi, English & Klein, P.C. award event’s “Dynamic Duo” award.
is pleased to announce that five of its The event connects and recognizes sucesteemed colleagues have been named cessful business, community, and civic
Long Island Business News’ Leadership male leaders from Nassau and Suffolk
in Law honorees recognizing dedicated Counties for their work in their profesindividuals whose leadership, both in sions and communities.
the legal profession and in the community, has had a positive impact on
Karen Tenenbaum of Tenenbaum
Long Island. Recipients of this award Law, P.C., with other attorneys from
include: Lifetime Achievement Award: her office, spoke at the Network of
Lois Carter Schlissel, Chair of Meyer Allied Professionals, Inc. on sales tax,
Suozzi’s Board of Directors, a member “Don’t Lose Your Business Due to
of the Firm’s Management Committee Unpaid Sales Taxes.” Karen hosted a
and the firm’s Managing Attorney from webinar for the Goldman Sachs 10KSB
2002-2017; Partner Award: Paul Mil- Networking and Mastermind Group on
lus, member of Meyer Suozzi’s Litigation goal setting, “What’s Your Vision: Amp
and Employment Law Departments; Of Up Your Goals for 2019.” She joined
Counsel Award: Hon. Randall Eng, Of the panel for the Tower Talk Women
Counsel to Meyer, Suozzi’s Litigation Empowerment Live Broadcast, discussDepartment, including the Appellate ing the journey she took to create a
Practice and Criminal Defense groups successful business.
who also serves as referee, receiver and
arbitrator within the firm’s Alternative
Quatela Chimeri PLLC proudly welDispute Resolution practice; Associate comes the Hon. Joseph Covello as
Award: Elisa Santoro, an Associate a partner with the firm, and John J.
in the Wills, Trusts & Estates Law Fellin, as a partner concentrating in
Department; and Unsung Hero Award: the firm’s Matrimonial and Family Law
Patricia Cairo, Director of Operations practice group.
at Meyer Suozzi since 2006.
Ronald Fatoullah of Ronald FatoulAdam Silvers, Managing Partner
lah & Associates lectured on the “Legal
of Ruskin Moscou Faltischek P.C. anand Financial Concerns for Caregivers”
nounced the addition of Matt Bryant,
at the Long Island Alzheimer’s Associan experienced trial and appellate
ation Caregiver’s Conference in Hunattorney who has litigated, published
tington, New York. Elizabeth Forand lectured on employment and
span, the managing attorney of the

firm, presented on “Postmortem Estate
Planning” at the NYSSCPA’s Trust and
Estate Taxation Conference in NYC.
John Maggio, practicing in both the
New York and Miami offices of Condon
& Forsyth LLP, has been recognized as
a leading lawyer in the U.S. Legal 500,
Transport: Aviation and Air Travel –
Litigation and has been selected as a
Super Lawyer in Aviation & Aerospace
for the New York Metro Area. He was
also listed in the 2018 Who’s Who Legal:
Contentious for aviation law.
Russell Marnell of Russell I. Marnell, PC is pleased to announce that he
was elected as a New York Metro Super
Lawyer for 2018. Additionally, he was
recently honored by the Kiwanis Club of
the Bellmores for thirty years of service
to that organization.
Marc L. Hamroff, managing partner at Moritt Hock & Hamroff LLP, has
announced that Brett P. Garver, who
concentrates his practice in the area
of corporate law, has been named a
partner of the firm and Rachel A. Fernbach (non-profit law) and Brandi P
Klineberg (real estate litigation) have
been named counsel to the firm.
PLEASE EMAIL YOUR SUBMISSIONS TO:
nassaulawyer@nassaubar.org with subject
line: IN BRIEF
The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Ms. Rice is a
Past President of NCBA.
The Nassau Lawyer welcomes submissions to the IN BRIEF column announcing news, events and recent accomplishments of its current members. Due
to space limitations, submissions may
be edited for length and content.

Committee Reports
Corporation, Banking &
Securities Law
Meeting Date: 11/27/18
Chair: Chandra M. Ortiz

A joint committee meeting was held
with the General, Solo, and Small
Law Practice Management committee and Tax Law committee. Guest
speaker Victor S. Elgort, Esq., author
of Blumberg’s LLC form documents
used across the country, and who was
a drafter of the New Jersey LLC statutes, delivered a lecture entitled “10
Common Mistakes When Forming An
LLC.”

Elder Law, Social Services
& Health Advocacy
Meeting Date: 11/27/18
Co-Chairs: Kathleen Wright, Danielle
Visvader

Guest speaker Aaron D. Schindler,
Certified Financial Planner and
President of Care Concierge New York,
delivered a presentation on long-term
care, early elder care planning, quality

home-care options and the
different types of insurance
plans available, with case
studies incorporated into
the lecture.

Medical Legal

Animal Law
Committee
Meeting Date: 12/18/2018
Vice Chair: Kristi DiPaolo

The
rescue
group,
Representatives
from
Meeting Date: 11/16/18
Responsible Solutions for
Valued Pets (RSVP), spoke
Co-Chairs: Mary Anne Walling,
at the meeting. RSVP is a
Susan Darlington
501(c)(3) animal rescue
At the meeting, Joyce
group whose volunteers go
Michael J. Langer
Lipton Rogak gave a preinto economically depressed
sentation on the issue of
areas with outreach procontinuous treatment and
grams that, with the consent
the cases preceding and following the
of owners, include feeding, building dog
Court of Appeals case of Lohnas v. houses and providing beds, straw and
Luzi. Future committee topics to be coats to stay warm and dry. It focuses
discussed include the cost of obtaining on those dogs used for protection and/
electronic medical records. A subcom- or that live outside 24/7 without what
mittee met to discuss proposed prelimi- we consider the basic comforts for
nary conference orders in medical mal- survival. RSVP also provides low-cost
practice actions as well as the proposal and free veterinary services via particto have a designated Judicial Hearing ipating vets. RSVP presented a short
Officer available during preliminary documentary video depicting how they
conferences that is well-versed in med- provide outreach. The speakers from
ical malpractice matters for resolution the program included Kelly Kennan,
the Community Outreach Coordinator,
of issues.

Lillian Lennon, the President of RSVP
and Ray Bozello, the Treasurer and
dog trainer.
The Committee Reports column is compiled by Michael J. Langer, a partner in the
Law Offices of Michael J. Langer, P.C. Mr.
Langer is a former law clerk in the United
States Court of Appeals for the Second
Circuit, and a former Deputy County
Attorney in the Office of the Nassau County
Attorney. Mr. Langer’s practice focuses on
matrimonial and family law, estate and commercial litigation, and criminal defense.

For Information on

LAWYERS’
AA MEETINGS
Call

(516)512-2618
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CALL FOR NOMINATIONS
The Nominating Committee welcomes applications
for nominations to the following
Nassau County Bar Association
offices for the 2019-2020 year:
q President-Elect
q Treasurer

q Vice President

q Secretary

q Director

Applications are welcome for nominations to serve on the
Nassau County Bar Association Board of Directors. There
are eight (8) available Director seats, each is for a three year term.

The Nominating Committee invites applications for nominations to the
following offices of the Nassau Academy of Law for the year 2019-2020:
Dean

Associate Dean

Assistant Dean (3)

Treasurer

Secretary

Counsel

NCBA members interested in applying for any of the above nominations,
or in submitting suggestions for such nominations, are invited to
submit such information to:
Martha Krisel, Chair, Nominating Committee
NCBA
15th & West Streets
Mineola, NY 11501
or
email: spalley-engel@nassaubar.org

Deadline for all nominations:
January 25, 2019

n
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IRS AND NYS TAX ATTORNEY

NO FAULT ARBITRATIONS

NEIL R. FINKSTON, ESQ.
Benefit From a Reliable & Experienced Appellate Specialist
Former Member of Prominent Manhattan Firm
Available for Appeals, Trial Briefs & Substantive Motions
Free Initial Consultation • Reasonable Rates
Law Office of Neil R. Finkston
8 Bond Street Suite 202, Great Neck, New York 11021
(516) 441-5230
Neil@FinkstonLaw.com
www.FinkstonLaw.com

PHYSICIAN-ATTORNEY

TRAFFIC VIOLATIONS

MEDIATION/SETTLEMENTS
MEDIATION/SETTLEMENTS
SKILLED NEGOTIATOR • 45 YEARS EXPERIENCE
PERSONAL INJURY LITIGATION

Appeals and Complex Litigation

PREPARATION OF BRIEF • CASE PRESENTATION / ARGUMENT
SETTLEMENT DISCUSSIONS • FOLLOW UP UNTIL RESOLUTION

~CHARLES HOLSTER~

Send me your select files that are ready for mediation forum
HEAVY CASES ONLY

30 years experience ∙ Free consultation

FORECLOSURE & TAX LAW

(516) 747-2330
www.appealny.com
cholster@optonline.net

IRS TAX LITIGATION
NYC WATER LITIGATION

ROBERT P. ROVEGNO, ESQ. • ROVEGNO LAW, P.C.
600 OLD COUNTRY ROAD • SUITE 505 • GARDEN CITY, NY 11530
516-729-0033

OFFICE SPACE
GARDEN CITY AVAILABLE NOW!
500 OLD COUNTRY ROAD

S/W/C of Old Country Road & Glen Cove Road

1,300 - 3,900 SF Office Space
Owner Occupied, Convenient Parking,
Heated Sidewalks, Immaculately Maintained!

Call Greg Messina (516) 741-7400 ext. 252

DIVORCE MEDIATION
KENNETH B. WILENSKY, ESQ.

• Fellow, American Academy of Matrimonial Lawyers since 1992
• Named to NY Times List of Family Law “Super Lawyers” 2007,
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015 and 2016
• Author, Chapter on Alternative Dispute Resolution, Matthew
Bender, New York Civil Procedure, Matrimonial Actions-1997
• Chairperson (1993-1996) Nassau County Bar Association
Committee on Alternative Dispute Resolution
• 28 years of mediation/collaborative law experience

DISABILITY INSURANCE LAW

Law Offices of Vessa & Wilensky P.C.
626 RexCorp Plaza, Uniondale, N.Y. 11556
(516) 248-8010 ∙ www.lawvw.com

ENVIRONMENTAL COUNSEL

CONSTRUCTION LAW

ADVERTISE HERE
CALL 631-737-1700

