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NCBA Hosts Suffolk
County Bar Association
Annual Joint Board of Directors Meeting

BRIDGE THE GAP
Saturday and Sunday, January 26 and 27,
2019
At Domus
Details on page 14

Judicial
Election Results

WE CARE

Supreme Court
Hon. Ruth C. Balkin
Hon. Norman St. George
Hon. Helen Voutsinas

CHILDREN’S FESTIVAL
Wednesday, February 20, 2019
At Domus
See pg 18

NASSAU ACADEMY OF LAW

County Court
Hon. Catherine Rizzo

HON. ELAINE JACKSON STACK
MOOT COURT COMPETITION
March 26 and 27, 2019 at Domus
Details to follow

Family Court
Hon. Robin M. Kent

WE CARE

DRESSED TO A TEA
Thursday, March 28, 2019
At Domus
Details coming soon

District Court
Hon. Valerie Alexander
Hon. Andrew M. Engel
Hon. Scott Fairgrieve
Hon. Douglas J. Lerose
Hon. Colin F. O’Donnell
Hon. Andrea Phoenix

120TH ANNUAL
NCBA DINNER DANCE
Saturday, May 11, 2019
See pg 6

WHAT’S INSIDE
Commercial/
Bankruptcy/Tax Law
Eastern District Bankruptcy
Roundup

NCBA President Elena Karabatos (2nd from
left) and the Nassau County Bar Association Board of Directors hosted the Suffolk
County Bar Association Board of Directors
on November 13, 2018, at Domus. Special
guests included Chief Administrative Judge
Lawrence Marks (l), Nassau County Administrative Judge Thomas A. Adams (3rd from
left), Suffolk County Administrative Judge
C. Randall Hinrichs (2nd from right) and
Suffolk County Bar Association President
Justin Block (r). NYS Bar Association President Michael Miller addressed the Boards on
developments in the legal profession. More
event photos page 17. (Photos by Hector Herrera)
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a Simple Bankruptcy Case?
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Using an Arbitration Clause to
Resolve Corporate Deadlock
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Commercial Division Upholds Out-OfNetwork Physicians’ Right To
Reimbursement At Standard Rates Page 12

OF NOTE

NCBA Member Benefit - ID
Card Photo
Obtain your photo for Secure Pass Court
ID cards at NCBA Tech Center

Only For New Applicants
Cost $10 • January 8, 9 and 10, 2019
9:00 a.m.- 4:00 p.m.

UPCOMING PUBLICATIONS
COMMITTEE MEETINGS
Thursday, January 10, 2019, 12:45 p.m.
Thursday, February 7, 2019, 12:45 p.m.

Glen Cove City Court
Hon. Richard J. McCord
Long Beach City Court
Hon. William Miller
For Induction Ceremony
information, contact
Dan Bagnuola at
(516)493-3262.

NCBA MEMBER BENEFIT

Lawyer Referral Information Service
The Nassau County Bar Association
Lawyer Referral Information Service
(LRIS) connects individuals and businesses
in Nassau County who need legal counsel
with experienced and qualified attorneys
who meet their legal needs. Membership
on the panel is open exclusively to active
NCBA members to help build their practice. To generate referrals, the NCBA
promotes the LRIS widely in the courts,

agencies, businesses, and online.
Panel members are part of a database
program designed to refer cases on a rotational basis according to areas of practice
and geographic location. A caller is asked
a series of questions by LRIS staff to
determine the nature of the problem and
then given the appropriate referral. It is

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
Alcohol or drug use, depression or
other mental health problems?
Call Lawyer Assistance Program

(888)408-6222

See BENEFIT, Page 19

Domus closed Dec. 24-Jan. 1.

2

n

December 2018

n

Nassau Lawyer

Nassau Lawyer

n

December 2018

n

3

Commercial/Bankruptcy/Tax Law

Eastern District Bankruptcy Roundup
The year 2018 produced another
set of interesting decisions from the
U.S. Bankruptcy Court for the Eastern
District of New York. The following
is a capsule summary of some of the
highlights:

In re: Addison 1
This case involved a married debtor
living separately with “above-median”
income who leased a car and owned
three other cars and a motorcycle.
Despite being a household of one person, he took a deduction for vehicle
operating expenses of “two or more
vehicles” plus an additional deduction
of $200 for an older vehicle. The United
States Trustee moved to dismiss the
case, challenging these deductions
under the Means Test and claiming
that a presumption of abuse arose. The
applicable local transportation expense
for 2016 was $308 for one vehicle and
$616 for two vehicles. The U.S. trustee
argued that the IRS Handbook should
control and that a single taxpayer
should only get to deduct the expenses
for one vehicle.
In applying the language of Section
707(b)(2), Judge Trust found that there
was nothing in the Bankruptcy Rules
or Means Test form that limited a
single person household to deduct the
operating costs for only one vehicle or
that conditioned a deduction for two

consideration” because he
vehicles on the household
size. In addition, the judge
was not a direct beneficiary
found that the IRS Handbook
of the payments and had no
was not controlling and was
legal obligation to educate
at odds with both the Means
his children over the age of
Test official form and local
18. The critical factor here
standards that applied. The
was that the monies transdebtor was able to deduct the
ferred were deposited directexpenses for two vehicles if
ly into the student’s portal
he maintained the costs for
account electronically which
the two vehicles. However,
was accessible online; therethe judge found that there
fore, the account belonged to
was no authority to take an
the student with the parents
Jeff Morgenstern
extra deduction of $200 for
having no rights therein.
an older vehicle (one that is
The monies were ultimately
at least six years old or had
transferred from the student’s account
at least 75,000 miles) since the IRS to the school to cover the tuition and
Handbook again did not control.
only the student had the access and
control over the account by way of a
Pergament v. Hofstra University,
username and password. The school
Fairfield University, and Brooklyn was used as a mere conduit for the
Law School 2
transfers.
In applying Section 550(b) of the
These related actions involved the
Bankruptcy
Code, Judge Craig found
Chapter 7 Trustee seeking to recover
tuition payments made by the debtors that the children were the initial
to two undergraduate schools and a transferees of these transfers and not
law school for the debtor’s children’s the respective schools. The court noted
education. Payments to the under- that the students had the sole access
graduate schools were challenged as to these accounts only after they regfraudulent conveyances and the pay- istered for class, and if they withdrew
ment to the law school was challenged for any reason, they (and not their paras an improper post-petition payment. ents) would receive the monies back.
As to the former, the trustee alleged The students therefore had dominion
that the debtor did not receive “fair and control over these accounts and

the sole choice as whether to register
or withdraw.
Judge Craig also noted that even
if the transfers were avoidable, and
the schools were each treated as an
initial transferee, they still would have
a good faith defense available to them
under Section 550(b) of the Bankruptcy
Code since they provided an education in good faith to the children in
exchange for the tuition payments. All
of the cases were dismissed against the
respective schools.

Taylor v. Bank
of New York Mellon 3
The debtor brought a declaratory
judgment action, seeking to eliminate
a mortgage that was allegedly timebarred for failure to foreclose. The
bank had accelerated the mortgage
in February 2010 by bringing a foreclosure action. In February 2016, just
prior to six years running from the
date of the first action, it sent a letter
indicating that the loan had been deaccelerated and was being reinstated. It
then discontinued the first foreclosure
action in July 2016.
During the debtor’s Chapter 11 case
in 2017, he argued that the deacceleration letter sent while the first foreSee ROUNDUP, Page 19
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Celebrating the Season at Domus
the Bar Association’s historical milestones
Winter is almost here and that means
the holidays are just around the corner.
and wonderful events. It features numerI love the holidays and everything they
ous past presidents, including the late Jon
represent – family, traditions and parSantema, and describes different aspects
ties. However, my favorite aspect of the
of Domus through individual interviews. It
holidays is how it makes me feel connectis truly an inspirational film about all the
ed to others. The holidays bring people
wonderful things the NCBA does.
together, regardless of our differences or
The “Welcome to Domus” video is the
geographic locations. There is a sense of
product
of countless hours of hard work by
unity this time of year that we should all
many
of
our colleagues, whom we thank
foster and celebrate.
very
much
for their contributions. It was
Each year our members and their
filmed and edited primarily by the very
families and friends come together to
talented Hector Herrera, whose skills are
socialize and celebrate the holidays at
Wassail, a festive gathering held at the
unsurpassed. Jennifer Koo also invested
Nassau County Bar Association in early
many hours to the project by conducting
December. Often times, people ask me Elena Karabatos the interviews and drafting the narration.
the meaning of Wassail.
We were fortunate to be able
Historically, Wassail was a
to rely on research previousbeverage that people drank
As we round out another
ly done by Sarika Kapoor in
during holiday celebrations
great year at the NCBA, I am connection with a different
in the wintertime. People
Domus history project. That
would gather together to
so
glad
to
see
our
members
information provided great
drink from the wassail bowl,
background for the video.
sing songs and rejoice. We
participating
in
numerous
Thank you to Rick Collins,
have carried that sentiespecially for his wonderment to today through our
programs and events, and
ful acting abilities, and to
Wassail celebration at the
keeping our traditions, such each and every other perBar Association, where we
enjoy an evening together
son whose efforts went into
as Wassail, alive.
eating, drinking and being
making this project such a
merry! So, to me, the meansuccess.
ing of Wassail is a joyful celebration shared among
As we round out another great year at the NCBA,
friends, family and peers.
I am so glad to see our members participating in
This year’s Wassail at the NCBA was fantastic!
numerous programs and events, and keeping our
In addition to enjoying all of the evening’s festivities, we received a very special gift. To the delight traditions, such as Wassail, alive. Domus is such a
of the membership, we unveiled an 11-minute video wonderful place for us to come together. It truly is
entitled “Welcome to Domus,” a compilation of the something to celebrate.
I wish you all a wonderful and safe holiday seaover 100-year history of the NCBA and the building
we call “Domus.” The video, which is narrated by son. Looking forward to all the great things to come
President-Elect Rick Collins, highlights many of in the New Year. Happy Holidays!

From the
President

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
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Commercial/Bankruptcy/Tax Law

Bankruptcy Update, United States Supreme Court
By Matthew V. Spero
and Jeannine M. Farino

The United States Supreme Court
decided three bankruptcy issues this
year that are important for all bankruptcy practitioners to know.

Merit Management Group, LP
v. FTI Consulting, Inc.
The U.S. Bankruptcy Code permits
a bankruptcy trustee to avoid certain
prepetition transfers by a debtor, with
a few specific exceptions. One exception is the securities safe harbor under
Bankruptcy Code § 546(e), which provides:
[T]he trustee may not avoid
a transfer that is a margin
payment…, or settlement payment…made by or to a commodity broker, forward contract
merchant, stockbroker, financial
institution, financial participant,
or securities clearing agency, or
that is a transfer made by or
to (or for the benefit of) a commodity broker, forward contract
merchant, stockbroker, financial
institution, financial participant,
or securities clearing agency, in
connection with a securities contract…that is made before the
commencement of the case.1
The securities safe harbor exception
was at the heart of Merit Management

ent company, Centaur LLC.
Group, LP v. FTI Consulting,
FTI Consulting Corp. was
Inc.,2 wherein the United
appointed trustee of the
States Supreme Court held
Centaur Litigation Trust.4
unanimously that courts
must look to the specifFTI sued Merit in the
ic transfer that the trustee
U.S. District Court for the
seeks to avoid to determine
Northern District of Illinois,
whether that transfer met
seeking to avoid $16.5 milthe safe harbor criteria, and
lion that Valley View transnot the component parts of
ferred to Merit for the sale
the transfer.3
of the Bedford Downs stock
on the grounds that the
The Merit case involved
transfer was constructively
two companies, Valley View
Matthew V. Spero
fraudulent.5 Merit argued
Downs, LP and Bedford
Downs
Management
that the safe harbor proCorporation, who were competing for a vision of 11 U.S.C. § 546(e) preventharness-racing license to open a race- ed FTI from avoiding the transfer
track casino in Pennsylvania. Bedford because the transfer was a “settleDowns agreed to withdraw as a com- ment payment . . . made by or to (or
petitor for the license and, in exchange, for the benefit of)” a covered “finanValley View agreed to purchase all of cial institution” as provided under §
Bedford Downs’ stock for $55 million 546(e).6 The U.S. District Court for
once Valley View obtained the license. the Northern District of Illinois held
Valley View engaged the Cayman that § 546(e) applied.7 However, the
Islands branch of Credit Suisse to U.S. Court of Appeals for the Seventh
finance the $55 million purchase price. Circuit reversed, holding that § 546(e)
Credit Suisse wired the $55 million was not applicable since the financial
to Citizens Bank of Pennsylvania, institution at issue–Credit Suisse and
which was serving as the third-par- Citizens Bank–were mere conduits.8
ty escrow agent for the transaction.
Given the conflict among the circuit
Bedford Downs’ shareholders, includ- courts as to the proper application
ing Merit Management Group, LP of § 546(e), the U.S. Supreme Court
deposited their stock certificates into granted certiorari. The specific quesescrow as well. After the transaction tion before the Supreme Court was
was completed, Valley View filed for whether the transfer between Valley
Chapter 11 relief along with its par- View and Merit implicated the safe

harbor exception because the transfer
was “made by or to (or for the benefit
of) a . . . financial institution.”9
Merit’s position was that the Court
should consider not only the transaction
between Valley View and Merit, but
also the component parts of the transaction, which included the transfers made
by Credit Suisse and Citizens Bank.10
Merit argued that since the component parts included transfers by and to
financial institutions, § 546(e) prevented the transfers from being avoided.11
On the other hand, FTI contended that
the only transfer at issue for purposes
of § 546(e) was the transfer between
Valley View and Merit for the purchase
of the stock, and since this transfer was
not made by, to or for the benefit of a
financial institution, the safe harbor
provision was inapplicable.12
The Supreme Court upheld the
Seventh Circuit’s decision, holding
that the relevant transfer at issue was
between Valley View and Merit.13 The
Supreme Court established that the
plain language of § 546(e) provides
the specific transfer that the trustee
seeks to avoid, which is the relevant
transfer for purposes of § 546(e) analysis.14 In applying this principle, the
Court found that since the parties did
not contend that Valley View or Merit
were entities protected under § 546(e),
See BANKRUPTCY, Page 21
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DA E
T E!
The 120th
Annual Dinner Dance
of the Association

Saturday, May 11, 2019
6:30 p.m.

Long Island Marriott
Uniondale, New York

Distinguished Service Medallion Recipient

Stephen J. Gassman, Esq.
Nassau County Bar Association Past President
Founder of WE CARE
Senior Partner Gassman Baiamonte Gruner, P.C.

and Celebrating Our 50, 60 & 70 Year Honorees
For information about sponsorships,
contact Special Events at
events@nassaubar.org or (516)747-4070.

CALL FOR NOMINATIONS
The Nominating Committee welcomes applications
for nominations to the following
Nassau County Bar Association
offices for the 2019-2020 year:
q President-Elect q Vice President
q Treasurer

q Secretary

q Director

Applications are welcome for nominations to serve on the
Nassau County Bar Association Board of Directors. There
are eight (8) available Director seats, each is for a three year term.
The Nominating Committee invites applications for nominations to the
following offices of the Nassau Academy of Law for the year 2019-2020:
Dean

Associate Dean

Assistant Dean (3)

Treasurer

Secretary

Counsel

NCBA members interested in applying for any of the above nominations,
or in submitting suggestions for such nominations are invited to
submit such information to:
Martha Krisel, Chair, Nominating Committee
NCBA
15th & West Streets, Mineola, NY 11501 or
email: spalley-engel@nassaubar.org.

Deadline for all nominations
January 25, 2019
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A Primer on Two
Important Types of
New York Taxes
method, the city still has the
Tax law is such a vast
power to resort to alternafield that practitioners must
tive regulatory methods if
often pick and choose specific
the city feels the outcome of
areas within the discipline to
the formula method is not
establish firm expertise and
“fair and equitable.”13
a consistent book of business.
This reality resulted in my
Taxpayers owe a UBT
own focus on federal taxareturn (Form NYC-202) to
tion to the exclusion of state
NYC on the same due date
and local issues. Earlier in
as either a federal partnermy career, I quickly came to
ship income tax return (usulearn how important state
ally March 15) or a federal
and local taxes can be when
individual income or trust
Matthew E.
clients weigh decisions or
tax return (usually April
Rappaport
consider how much cash they
15).14 Civil penalties apply
can take away from a closing table free for failure to file a UBT return or
and clear of all tax liabilities. This pay UBT timely;15 if the city finds
article covers the basics of two catego- fraud, criminal charges may result.16
ries of state and local taxes that make A taxpayer may appeal a deficiency or
a major impact when planning for denial of a refund to the tax appeals
New York matters: the New York City tribunal,17 and a taxpayer can appeal
Unincorporated Business Tax (UBT), the tribunal’s decision to a court of law
and the New York State and New within four months if the taxpayer furYork City Real Property Transfer Tax nishes a bond.18
(RPTT).1

NYC UBT
New York City (NYC), but not New
York State (NYS), imposes a 4% tax on
the income of an unincorporated business.2 An “unincorporated business”
generally includes sole proprietorships,
partnerships, trusts, or any other entity not taxed as a corporation for NYC
purposes.3
Any taxpayer exclusively holding
property to invest for its own account
– including real and personal property – is exempt from the UBT,4 but this
exemption does not apply to property
dealers.5 Perhaps the most important
complete exemption exists for any taxpayer holding, leasing, or managing
real property, including any incidental businesses operated for the exclusive benefit of tenants (for instance,
an in-house parking garage or health
club).6
Credits against the UBT
amount to an effective exemption for
taxpayers with less than $100,000 of
UBTI allocable to NYC,7 but the credit
phases out completely after the taxpayer exceeds $150,000 of allocable UBTI.8
Determining the unincorporated business taxable income (UBTI)
to which the tax applies is intuitive:
the taxpayer subtracts unincorporated
business deductions from unincorporated business gross income,9 much
the same way as a business determines
federal taxable income. If a taxpayer
conducts an unincorporated business
in NYC and across other jurisdictions,
the calculation becomes more complicated. The relevant statute calls for
a “fair and equitable portion” of business income to be allocated to NYC.10
The statute provides this “fair and
equitable portion” should be determined by the taxpayer’s own books and
records,11 but if the taxpayer’s books
and records have not been prepared
to the city’s satisfaction, the city calls
for the taxpayer to take the average of
three different formulae to determine
the allocable portion: property percentage, payroll percentage, and gross
income percentage.12 Even after calculating the result based on the formula

RPTT

Contrary to the UBT, which is
imposed only by NYC and not by NYS,
the RPTT is imposed on both the state
and local level. The rates for each
jurisdiction, however, are markedly
different: the statewide rate of $2 per
$500 (a percentage rate of 0.4%) does
not influence taxpayers as much as the
NYC percentage rate of 2.625% for all
transfers where consideration exceeds
$500,000.19 In residential transactions, some taxpayers may base decisions on the imposition of an additional 1% RPTT on a buyer (grantee) of
residential property for consideration
of $1,000,000 or more (the so-called
“mansion tax”).20
Though each jurisdiction sets a different rate for its respective RPTT, the
rules and regulations governing both
systems are nearly identical. Both
NYC and NYS levy the RPTT on any
“conveyance” of real property, defined
as a transfer of real property by any
method, including a long-term ground
lease. The RPTT owed by the grantor
gets calculated by reference to “consideration,” which includes the price paid
for the property transferred and any
encumbrances assumed.21
Each jurisdiction presumes the
RPTT is due for each transfer of real
estate, but the party paying the tax
may present evidence to defeat the
presumption. Though the RPTT is
almost always owed by the grantor of
the transferred property,22 both parties
must file a joint return (NYS Form
TP-584 and NYC Form NYC-RPT), and
NYC requires a joint return to include
a smoke detector affidavit. The NYS
return is due 15 days after delivery of
the instrument effecting the real estate
transfer (usually a deed), and the NYC
return is due 30 days after the same;
to be safe, practitioners should file
both simultaneously before the NYS
deadline elapses. Both NYS and NYC
require cooperative housing corporations to file informational returns semiannually to report transfers of shares.
See PRIMER, Page 17
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Not-For-Profits & the Tax Cuts and Jobs Act of 2017
The new federal tax law that went
into effect at the beginning of this year,
the “Tax Cuts and Jobs Act of 2017” (Tax
Act), will affect almost every type of individual and business in the country, and
not-for-profit entities are no exception.
Although the Tax Act provisions affecting the not-for-profit sector generally
did not produce major headlines, these
changes are poised to impact not-forprofits in a significant way.

Colleges and Universities
One category of not-for-profit that is
certain to feel the influence of the Tax
Act is institutions of higher education.
The Tax Act imposes a 1.4 percent
excise tax on the net investment income
of select universities, effective for tax
years beginning in 2018.1 The affected
universities are those with more than
500 students (provided that at least
half of those students live in the United
States), with university assets in excess
of $500,000.2 For these purposes, university assets do not include assets used
directly in carrying out the university’s
exempt purposes,3 but do include net
investment income and assets of related
organizations.4
Additionally, the Tax Act imposes an
excise tax at the corporate rate (21 percent) on remuneration in excess of one
million dollars for the five highest-paid
employees at a § 501(c)(3) organization.5
While all but the largest not-for-profits
will skirt this issue—most not-for-prof-

ties, thus affording them the
opportunity to offset income
from one unrelated activity with losses from another.
Under the Tax Act, tax-exempt organizations must
now calculate income or loss
from each of their unrelated
business activities separately.8 This requirement is likely to increase both their tax
liability and their associated
administrative burden: these
Bernadette
Unrelated Business
Kasnicki
organizations will be unable
Income
to utilize any excess losses
Another category of notfrom one activity to reduce their tax
for-profits affected by the Tax Act are liability owing on income from anoththose with unrelated business activi- er, and will be required to track their
ties. When a tax-exempt organization income and expenses from separate
conducts a trade or business not sub- activities in increased details. To add
stantially related to its educational, to the problem, the IRS has yet to issue
charitable, or other purpose that is the guidance delineating what marks busibasis of its tax exemption, it is liable for ness activities as “separate.”
tax on income earned from that activThe Tax Act also limits the use of net
ity (this is called unrelated business operating losses (NOLs) to 80 percent
income tax, or UBI tax).7 For example, for tax years beginning after December
if a museum uses its theatre to show 31, 2017, and disallows the carryback
educational films to the public during of NOLs.9 However, it permits an
operating hours, but rents the the- indefinite carryforward of NOLs.10 For
atre out at night after hours for movie not-for-profits, these changes will be
screenings, any income earned that concentrated in their UBI tax calculathe museum earned from those movie tions. Note that the Tax Act does not
screenings would constitute UBI.
impose the 80 percent limitation on
Previously, tax-exempt organiza- NOLs originating prior to 2018.
tions that operated multiple unrelated
Continuing on the subject of
business activities were permitted to increased UBI tax, the Tax Act classiaggregate the income, expenses, and fies certain employer-provided fringe
associated deductions from those activi- benefits, previously not taxed, as UBI.
its on Long Island do not
have even one employee who
is compensated that highly—
many colleges and universities will be unable to avoid
it. Furthermore, because the
period to qualify as a covered
employee began in tax years
beginning in 2017, affected
not-for-profits were unable to
plan ahead for this cost.6

LONDON CALLING
September 17-22, 2019
Package includes:
* 5 STAR ACCOMODATIONS -WITH BREAKFAST
* ROUND-TRIP AIRPORT TRANSPORTATION
* WELCOME RECEPTION & FAREWELL DINNER
*JACK THE RIPPER NIGHT TOUR
*PRE-THEATER DINNER AND WEST END SHOW
*VIP ACCESS - LONDON EYE
*CLE SEMINARS (CREDITS PENDING)
*OPTIONAL DAY TOURS INCLUDING
STONEHENGE AND BUCKINGHAM PALACE
Pricing:
$2500 PP DOUBLE OCCUPANCY*
$500 DEPOSIT PER COUPLE REQUIRED. PLEASE MAKE
CHECKS PAYABLE TO NAL. *AIRFARE NOT INCLUDED
*SURCHARGE FOR SINGLE RESERVATIONS
*PRICE SUBJECT TO EXCHANGE RATE AT BOOKING

FOR INFORMATION:
Please contact Phil Nash
pnash@cgmbesq.com
(516) 294-0300

These include transportation benefits,
such as commuting and parking expenses, and on-premises gym facilities.11
While these benefits will continue to
be tax-free for employees, not-for-profits will now owe UBI taxes for them.
UBI is taxed at the new flat corporate
rate of 21 percent.12 Prior to the Tax
Act’s passage, the corporate rate was
15 percent on the first $50,000 of taxable income, and gradually increased to
35%. Notably, while the shift to the 21
percent flat rate is generally perceived
as a reduction in the corporate tax rate,
many not-for-profits that generate only
a small amount of UBI may actually
see an increase in their tax liability as
a result of this change.

Charitable Giving
Finally, much has been made of the
increased standard deduction, and its
potential effect on charitable giving.
Prior to the passage of the Tax Act,
according to the latest data available
from the IRS, approximately 30 percent
of individual filers itemized their deductions. Under the Tax Act, the standard
deduction has been doubled, and the
percentage of filers projected to itemize
their deductions is estimated, consequently, to decrease to between five and
ten percent. Thus, the vast majority of
taxpayers are not projected to be taking
the itemized deduction for charitable
See NOT-FOR-PROFITS, Page 16
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Tax Reform Changes Related to Family:
Marriage, Divorce and Children
The Tax Cuts and Jobs Act (TCJA)1
changed the way both married and
divorced couples will be treated for
federal income tax purposes. Some
things
remain
unchanged, however, such as marital status being
determined as of
the last date of
the taxable year.2
So long as couples
are married on or
before December
31 for income tax
purposes, they
will be considJennifer Ann
ered married for
Wynne
the entire year.3
The same goes for
divorce—couples who receive a judgment of divorce on or before December
31 will be considered single for the entire
year.4 Married taxpayers may still elect
to file a joint federal income tax return.5

Increase in Standard Deduction
and Decrease in Tax Rates
For the tax year ending December
31, 2018, the standard deduction for
married couples filing jointly almost
doubled from $12,700 for 2017 to
$24,000 for 2018, while the standard
deduction for married couples filing
separately likewise increased from
$6,350 each for 2017 each to $12,000
each for 2018.6 While the standard
deduction increased, tax rates correspondingly decreased. For the tax year
ending December 31, 2018, the top tax
rate for married couples filing jointly
will be 37% for taxable income over
$600,000,7 down from 39.6% for taxable income over $470,700 for 2017.8
The top tax rate for married couples
filing separately will be 37% for taxable income over $300,0009 for 2018,
down from 39.6% for taxable income
over $235,350 for 2017.10

Taxable Payments Incident to
Divorce
Monetary payments incident to a
divorce usually fall into one of three
categories: property settlements, child
support and alimony. Property settlements are non-taxable.11 Likewise,
child support is non-taxable.12 Alimony,
on the other hand, was traditionally a
deduction to the payor and income to
the payee.13
The TCJA eliminates the tax deduction for alimony payments.14 However,
the new rules will not affect couples
who either enter into a written separation agreement or obtain a judgment of
divorce prior to January 1, 2019.15 The
pre-TCJA treatment of alimony will
continue for those couples.16
For written separation agreement
or judgments of divorce obtained subsequent to December 31, 2018, alimony
will no longer be a deduction for the
payor nor income to the payee.17 This
TCJA treatment of alimony payments
may also apply to payments pursuant to pre-December 31, 2018, divorce
or separation instruments if they are
modified after December 31, 2018 and
the modification specifically states

that the TCJA treatment of alimony
payments now applies.18

Pre-January 1, 2019 Alimony
For divorcing couples who wish to
keep the pre-2109 rules in effect for
alimony, first they must ensure that
either a written separation agreement
or judgement of divorce is finalized
prior to January 1, 2019. Then they
must ensure that payments pursuant
to that agreement or judgment meet
the statutory requirements for alimony.
Negotiations related to divorce will
be affected by the TCJA. Unless couples can finalize their written agreements or obtain a judgment of divorce
by December 31, 2018, the payor of
alimony will be unable to tax any
deduction for it. This will have a dramatic effect on the amount of alimony
that the payor will agree to and will
most likely result in lower amounts
of alimony being paid. However, the
lower payment amounts will be partially offset by a decrease in tax for
the payee spouse. For those who wish
to retain the deductibility of alimony,
care must be taken in terms of both
timing (finalizing their written agreements or obtain a judgment of divorce
by December 31, 2018) and drafting
(ensuring that all statutory requirements are met).

Elimination of Dependency
Exemptions and Increase in Child
Tax Credit
The TCJA suspended dependency
exemptions.19 In 2017, taxpayers could
reduce their taxable income by $4,050
for each dependent which generally

Taxpayers should
remember to advise their
tax professional of any
changes to their marital
or family situation,
whether they marry,
divorce or have a child,
as these changes can
have substantial impact
on their income tax
returns.
included children up to age 19 (or up
to age 24 for full-time students).20
Starting in 2018, taxpayers will no
longer be allowed to take dependency exemptions on their income tax
returns.
The TCJA increased the Child Tax
Credit from $1,000 per qualifying
child to $2,000 per qualifying child.21
Unlike dependency exemptions, the
Tax Credit is a dollar for dollar offset
against income tax. The Child Tax
Credit is available to taxpayers who
have a child younger than age 17 at the
end of the year if that child lived with
them for at least one-half of the year.22
The maximum income you can earn
and still take the Child Tax Credit is
also higher for the 2018 tax year. If
you are filing as either single or head
of household, your Adjusted Gross

Income must be below $200,000 to
receive the full credit.23 If you are married filing jointly, your AGI must be
below $400,000.24
Taxpayers should remember to
advise their tax professional of any
changes to their marital or family situation, whether they marry, divorce or
have a child, as these changes can have
substantial impact on their income tax
returns.
Jennifer Ann Wynne, Esq., CPA is a tax
attorney focusing on the resolution of federal and New York State tax controversies
with her Garden City firm, Wynne Law, P.C.
1. H.R.1 - 115th Congress (2017-2018).
2. 26 USC § 7703(a).
3. Id.
4. Id.
5. 26 USC § 6013(a).
6. 26 USC § 63(c).
7. 26 USC § 1(j)(2)(A).
8. Rev. Proc. 2016 § 3.01.
9. 26 USC § 1(j)(2)(D).
10. Rev. Proc. 2016 § 3.01.
11. See, e.g., McIntee v. Comm’r, T.C. Summary
Opinion 2017-48.
12. 26 USC § 71(c).
13. 26 USC § 71; 26 USC § 215; see also, McIntee, T.C. Summary Opinion 2017-48.
14. H.R.1 - 115th Congress (2017-2018) § 11051.
15. H.R.1 - 115th Congress (2017-2018) §
11051(c)(1).
16. Id.
17. Id.
18. H.R.1 - 115th Congress (2017-2018) §
11051(c)(2).
19. H.R.1 - 115th Congress (2017-2018) § 11041.
20. “In 2017, Some Tax Benefits Increase Slightly Due to Inflation Adjustments, Others Are
Unchanged” available at https://www.irs.gov/
newsroom/in-2017-some-tax-benefits-increaseslightly-due-to-inflation-adjustments-others-areunchanged
21. H.R.1 - 115th Congress (2017-2018) §
11022(a)(h)(2).
22. 26 USC § 24(c).
23. H.R.1 - 115th Congress (2017-2018) §
11051(c)(3).
24. Id.
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Wayfair: New Sales Tax Landscape
& What You Need to Know
The U.S. Supreme Court’s recent decision in South Dakota v. Wayfair, Inc.,1
issued on June 21, 2018, is perhaps
the most significant state and local tax
case in a generation. In a 5-4 opinion,
the Court overturned over fifty years of
precedent, reversed its prior landmark
decision of Quill Corp. v. North Dakota,2
abandoned the bright-line physical presence requirement for the sales and use
tax collection responsibilities of out-ofstate retailers, and re-wrote the rules
affecting taxation of the digital economy.

Backdrop to Wayfair Decision
Wayfair is a “nexus” case. In the
simplest terms, the Court re-examined
under what circumstances a state has
jurisdiction to impose sales and use tax
obligations on an out-of-state retailer.3
Under Quill and prior precedent, the
Court previously concluded that a taxpayer must first have an in-state physical presence before it could be subject
to a state’s jurisdiction to impose tax.4
Quill also held that an out-of-state company with in-state customers but lacking
an in-state physical presence, such as
no in-state employees, offices or equipment could not be required to collect and
remit a state’s sales and use taxes.5 The
Wayfair Court threw that rule out the
window.

The concept of
nexus can be quite
thorny and has
been an evolving
and hotly contested
area within state
and local taxation.
States have slowly
sought to expand
their tax jurisdiction while taxpayers have sought to
reduce their expoLance E.
sure to multi-state
Rothenberg
taxation. Within
the income tax universe, though, the
states have largely been successful in
predicating nexus based merely upon
an “economic” in-state presence. Over
the past decade, the states have been
successful in widening the net by broadening the scope of what constitutes an
in-state physical presence.
In Wayfair, the Court examined a
South Dakota statute that was purposefully designed by South Dakota’s
Legislature to mount a direct challenge
to Quill.6 In 2016, South Dakota enacted a statute imposing a mere economic
presence test for its sales and use tax
on out-of-state retailers.7 Under the
statute, any retailer with either (a) at
least $100,000 of in-state sales or (b) at

LAW YOU SHOULD KNOW
on 90.3 FM WHPC
Celebrating 25 Years!

Hosted by Kenneth J. Landau, Esq.
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or Sun, Dec 23, 2018 • 7 a.m.

least 200 individual transactions
to South Dakota
customers, must
collect and remit
South Dakota’s
sales and use tax
without regard for
an in-state physical
presence.8
Wayfair, a large
internet retailer
with no physical
Karen J.
presence in South
Tenenbaum
Dakota,
challenged the statute and the litigation
rather quickly percolated to the Supreme
Court.
The original rationale behind the
physical presence rule was that sales
and use taxes were too complex, with
thousands of local jurisdictions imposing their own taxes across the nation.9
Therefore, it was simply too burdensome
to make an out-of-state retailer comply with a tax unless it was physically
present within the taxing jurisdiction.
The consequence, though, pitted in-state
brick and mortar stores against remote
internet retailers. In-state stores, those
with a physical presence, had to charge,
collect, and remit sales tax, while remote
internet purchases were seemingly tax

free.10 In reality, where a retailer did not
collect sales tax, then the retail customer
was obligated to self-assess and pay the
corresponding use tax. However, “use”
“tax compliance [by individual taxpayers] is notoriously low” and often the tax
goes unpaid.11
As the national economy has progressively become digital, states began to lose
significant tax revenues to out-of-state
internet sales. Simultaneously, as sales
tax collection has become increasingly
aided by tax software, states have argued
that the burdens of collection imposed
upon retailers have decreased. With
the battle lines drawn, the Supreme
Court ultimately decided with South
Dakota and removed the physical presence requirement and opened the flood
gates to economic nexus in the sales tax
universe.12

Practical Consequences of Wayfair
What does all of this mean to the business community and taxpayers at large?
First, much of this story remains to be
written. Many states are reacting to the
Wayfair decision by enacting, or seeking
to enact, legislation similar to the South
Dakota statute. Accordingly, a great
See WAYFAIR, Page 16
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So, Do I Need a Lawyer to File
a Simple Bankruptcy Case?
Your longtime clients call to tell you
they are suffering financial problems
and that they believe they need to file
a simple, straight-forward bankruptcy
case. The clients further advise you that
after having done some online research,
they are aware that there is an alternative to hiring an “expensive bankruptcy
attorney” and that is to hire a “petition
preparer,” an entity specifically authorized by the Bankruptcy Code to prepare
a bankruptcy petition on their behalf
and thus enable them to save a major
portion of the funds otherwise required
to pay an attorney for his services. What
do you tell them?
Any advice to the clients should begin
with the very basic proposition that a
bankruptcy petition preparer, defined as
“a person, other than an attorney… who
prepares for compensation a document
for [bankruptcy] filing,” may not “offer
a potential bankruptcy debtor any legal
advice.”1 Accordingly, if they are going
to seek as an alternative to retaining a
lawyer, the use of a non-lawyer bankruptcy petition preparer, not only will
they not receive any legal advice but
the rendering of such legal advice would
violate bankruptcy law, may make the
preparer liable for fines, penalties and
damages including reasonable attorney’s
fees,2 and may constitute a violation of
Federal criminal law.3

One might expect the
confident as to the appropriateclients to ask in response,
ness of a filing of a bankruptcy
“Well, do we really need legal
petition as the best alternaadvice if we are merely going
tive to deal with his finanto be filling out a series of
cial issues and has further
papers with the information
determined to file a Chapter
the court requires”? The
7 liquidation case. The next
answer to that question
question the petition preparer
might obviously depend on
cannot answer is whether any
the level of sophistication of
of the debtor’s assets are at
the clients. However, it may
risk. There are various bodies
be safe to assume that the
of law that enable a debtor to
clients may be less sophisprotect certain of his assets
Robert L. Pryor
ticated then they believe
from creditors. These are comthey are. Appropriate legal
monly known as “exemption”
advice must begin with the
statutes. However, it is absofollowing questions: First, is bankruptcy lutely clear that a bankruptcy preparer
the best alternative for the clients to deal may not render any advice as to the
with their financial problems? There availability of exemptions. Such legal
are various alternatives to bankruptcy. advice is expressly proscribed under the
Next, insofar as there are various chap- Bankruptcy Code.5 Certainly it would
ters that are available to a debtor, which be nothing short of a catastrophe if
chapter best accomplishes the debtors’ the debtor was forced to deliver to his
objectives?
To answer each of these Trustee appointed by the Court for the
fundamental questions is to render legal benefit of his creditors, assets that he
advice. Unless your clients are abso- never counted on losing when he chose
lutely sure of the answer to each of these bankruptcy as the vehicle to solve his
questions, they will not be able to obtain debt problems.
Under the 2005 Amendments to the
such answers from a petition preparer.
The case law is clear that a petition Bankruptcy Code, an individual debtor
preparer may not advise the debtor as is required to take a credit counseling
to the appropriate chapter under which course as a pre-condition to bankrupthe should file.4 However, for purposes of cy eligibility. If one does not take the
this analysis, let us assume the debtor is course before filing, his case is subject
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to dismissal.6 However, once again the
case law is clear; instructing a client as
to the need for credit counseling constitutes bankruptcy advice, again prohibited by bankruptcy law.7
To file for bankruptcy, a series of documents must be filed with the court. These
largely consist of a bankruptcy petition, supporting schedules, a Statement
of Financial Affairs, a Statement of
Current Monthly Income and MeansTest Calculation and “Statement of Your
Social Security Numbers.” These must
be correct and complete and the debtor
is required to swear or affirm the truth
under penalty of perjury. The first
thing a debtor must do in connection
with these papers is to list all of his
assets and correctly reflect the value
thereof. Certain assets are protected
(are exempt) up to certain monetary
thresholds. If the value of the asset is
greater, the Trustee may sell the asset
for the benefit of creditors, remitting to
the debtor only the amount protected by
the exemption statute. The preparer can
give no advice as to how much is protected and he also cannot advise the clients
whether to choose, as is their option,
state or Federal exemptions.8 Moreover,
the preparer cannot even give advice as
See BANKRUPTCY, Page 23
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Using an Arbitration Clause
to Resolve Corporate Deadlock
It is a familiar story: two owners of
a business cannot agree on its future.
One owner wants to buy another entity
or to sell a division and the other does
not. These disagreements concerning
the future of the company sometimes
arise because there are intergenerational disputes. The older owner may
be very happy to keep the status quo
or wish to sell. The younger generation wants to expand and invest in the
business. Often these differing visions
can lead to a toxicity that prevents
the company from functioning in an
optimal way. The deadlock—whether
it is among shareholders, members of
a limited liability corporation (LLC),
or co-managers—leads to accusations
that the other owner is breaching fiduciary duties and the parties’ agreements. In a family-owned business,
the lost or damaged relationships can
cause great harm, affecting other family members and relationships as well,
and can impair the future health of a
business. The next step may be litigation or arbitration of the claims.
These deadlocks can be addressed,
however, without litigation. Consider
the use of a broad arbitration clause
that provides that an arbitrator will
cast the tie-breaking vote in the event
of an impasse. A typical arbitration
clause provides for arbitration if there
is a “controversy, dispute or breach
arising from or concerning the agreement.” A broader clause, such as the
following example, can give a party
the opportunity to commence an arbitration in the event that there is a
deadlock:
All claims, disputes, deadlocks and other matters in
question between the parties
arising out of or relating to
this Agreement or the breach
thereof which have not been
resolved through good faith
negotiation between the parties … shall be decided by
arbitration.
Such a clause permits a party to
commence an arbitration to use an
arbitrator to break the deadlock. Or,
the parties can use a more limiting
clause that provides that, in the event
of a deadlock or the failure of a party
to provide consent to a corporate action
or approve a budget, “the dispute shall
be presented to the arbitrator for resolution.”
Of course, one can also
include a requirement to use pre-arbitration mediation or principal-to-principal negotiation to resolve the dispute.
The clause could also name a person
to serve as arbitrator. This article
addresses the use of arbitration to
break a deadlock.
Sometimes co-owners or co-managers have equal voting rights (concerning some or all issues), even if there
if they do not own equal shares of the
entity. An owner may negotiate for
a requirement of a supermajority or
unanimity to take certain corporate
actions, such as buying or selling a
company, taking on debt, termination
of employment of an owner, or other
major decisions. Such voting rights
can be at the owner level (whether
members of an LLC or shareholders
in a corporation) or at a management

the arbitrator should have—
such as providing for an
attorney, or an accountant,
or retired judge; it can name
the arbitrator. The clause
can go further, for example,
providing for experience in
a particular industry (such
as fashion or hospitality).
Even if the clause does not
express the qualifications,
the filing with the arbitration provider can request a
Erica B. Garay
particular background. It is
important that the arbitrator fit the needs of the particular issues
or industry involved. This is one of
How to Use Arbitration to Break the the primary advantages of arbitration.
Some clauses permit arbitrators to
Deadlock
hire their own experts to assist them
Either party can file and serve a in analyzing issues providing independemand for arbitration. (The parties dent information. If the clause does
could also file a single demand, jointly, not provide for such, an arbitrator can
to request intervention.) The demand always ask for such authority and, if
should lay out what the issues are the parties agree, then there is authothat require the deadlock to be broken, rization for such retention.
provide a brief factual background,
Most importantly, a deadlock-breakand annex the arbitration clause. The ing arbitration can avoid finger-pointdemand is filed with the entity that is ing and prevent damages; it is not
administering the arbitration (such as based upon legal claims of breach, and
the Nassau County Bar Association can be brought before harm has been
(“NCBA”) Arbitration Panels, JAMS caused.
or American Arbitration Association)
How Does the Arbitration Work?
or provide it to an independent, ad
hoc arbitrator chosen by the parties.
During the initial call with the arbiThe filing usually also advises what trator, the parties should discuss not
type of qualifications the arbitrator just the issues presented, but also the
should have. The arbitration clause structure of the arbitral proceedings,
can specify what the background of and schedule the hearing. If there

level of an LLC. Drafting
an arbitration clause broadly enough to ensure that
it covers deadlock can be
important – especially since
a mere deadlock may not
be addressable by statutory remedies such as dissolution, breaches of duties or
breaches of contracts.1 A
clause that merely addresses
breaches and disputes may
not address deadlocks or an
impasse. Many times, the
claims that are in pleadings
cannot be proven.

needs to be discovery or an exchange of
information, then the schedule should
address such. At the very least, there
should be an exchange of witnesses
who will testify and exhibits that will
be used at the hearing. (The list of
witnesses is important so that the arbitrator can advise if there are any conflicts that are posed by a witness and
disclose any relationships.) If reports
and testimony of experts is to be used
at the hearing, then a pre-hearing
schedule for the exchange of reports
should be set.
While a typical arbitration may
be less formal than judicial proceedings, it usually has much in common:
opening statements, sworn witnesses
and cross-examination, admission of
exhibits, and closing statements and/or
post-hearing submissions, leading to a
decision (called an award). In order to
break a deadlock, however, the format
of the arbitration may look quite different. The format should be flexible and
fit the needs of the case and the issues
presented.2
One way to handle the arbitration
to break a deadlock can be to hold a
hearing in the form of a board meeting.
Each side would present its case on the
issue. The witnesses at the sessions of
the arbitration should be sworn in, as
sworn testimony is a requirement of
arbitration. The witnesses need to be
available for cross-examination, even if
the examination is more in the nature
See DEADLOCK, Page 21
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Commercial Division Upholds Out-Of-Network Physicians’
Right To Reimbursement At Standard Rates
The Commercial Division of the
Supreme Court has rejected a series of
attempts by the nation’s largest health
insurer to limit reimbursements to medical providers, or to recoup standard-rate
payments previously made. The underlying suits have arisen in the context of
an important chess match long underway between out-of-network medical
providers and health insurance-carriers
concerning reimbursement rates.
Health care insurers predictably seek
to reimburse treating physicians at the
lowest possible rate. For “participating
physicians”—meaning those who participate in the carrier’s network pursuant to
a negotiated services agreement, the carrier’s goal is easily achieved. However,
many employer-sponsored group plans
give plan participants the option to pay
higher premiums in exchange for the
right to seek services outside the designated network, from non-participating
physicians. And in many states, such as
New York, coverage of hospital emergency services to treat an emergency condition is mandatory, regardless of whether
the provider is a network participant.1
Cases against carriers filed by outof-network physicians and medical providers have flourished in New York and
nationwide. Typically, the plaintiff providers have sued for reimbursement at

that the defendant physitheir standard rates, to challenge carrier efforts to impose
cians were not participating
their own substantially lower
providers, and thus were
rate schedules, or to block
not contractually bound by
carrier efforts to recoup stanthe carrier’s in-network rate
dard-rate payments previousstructure. United’s primary
ly made. Carriers frequently
claim was that the defendant
aim to pay non-participating
physicians’ charges nonetheproviders at levels more in
less were “excessive” based
line with their own in-neton FAIR Health’s guidelines.
work rates, or the Medicaid
There was no dispute
Reimbursement Rates prethat the physician defenscribed by the Centers for Mark S. Mulholland dants were not participating
Medicare & Medicaid Services,
providers, and thus were
or the rates promulgated by
not contractually bound by
FAIR Health, a not-for-profit research the carrier’s in-network rate structure.
organization maintaining a health care United’s primary claim was that the
cost database.2
physician defendants’ charges nonethewere “excessive” based on FAIR
Paracha: The Commercial Division less
Health’s guidelines.
Rejects Rate Limits
United challenged the right of the
In UnitedHealthcare Services, Inc. v. non-participating defendant physicians
Paracha, the Commercial Division of to retain the standard-rate reimburseSuffolk County Supreme Court reviewed ments, which United paid between 2011
the insurer’s claims aimed at clawing to 2012. The carrier also raised claims of
back roughly $1.7 million paid for out- tortious interference with contract, comof-network services.3 The defendant mon law fraud, negligent misrepresenphysicians were specialists in providing tation, unjust enrichment, and violation
laparoscopic surgery for a range of gas- of General Business Law § 349. At root,
trointestinal issues, and had rendered each of United’s claims was premised on
emergency laparoscopic appendectomies its primary claim that the defendants’
and gall bladder procedures at hospitals charges were fundamentally “excessive”
on Long Island. There was no dispute and “unreasonable.”

The physician defendants moved to
dismiss, relying on the right to contract
recognized by the U.S. Supreme Court in
Conn v. Gabbert4 and by the Appellate
Division in several recent opinions.5 The
defendants asserted that their constitutional right to freedom of contract
allowed them to contract with patients
for reimbursement at their own standard rates. The defendants argued that
they were not a party to any contractual
or statutory fee caps (as with no-fault
or workers’ compensation), and thus
remained free to contract with their
patients and to set their own fees.
In a decision by Justice Garguilo,
the Commercial Division granted dismissal, holding that, “[i]n the absence of
a contractually or statutory mandated
fee-cap, physicians are at liberty to set
their own fees. . . The Defendants were
not ‘in network’ and thus were not bound
by any pre-agreed fee schedule. The
Defendants present . . . as out-of-network providers who ‘set their own fees’
without any nefarious side deals.”6

Appellate Court Support
for Out-of-State Physicians
Appellate precedent supported the
Commercial Division’s conclusion. In
See REIMBURSEMENT, Page 25
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PROGRAM CALENDAR
December 12, 2018
Dean’s Hour: Ethics Challenges in the Courtroom
With the NCBA Ethics Committee and the Nassau County Assigned
Counsel Defenders Plan, Inc.
Sign in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in ethics
Program sponsor: NCBA Corporate Partner Champion Office
Suites
2019
January 10, 2019
Dean’s Hour: Non-Traditional Discovery Tips and Tricks
Sign in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in professional practice or skills
Program sponsor: NCBA Corporate Partner Champion Office
Suites
January 15, 2019
Cannabis and the Law: The Highs and the Lows – Exploration of
the Laws and Regulations Governing Recreational and Medical
Marijuana, CBD and More
With the NCBA Community Relations and Public Education
Committee and the NCBA Lawyers Assistance Program
6:30-8:30 p.m.
Credits offered: 2 credit in professional practice
January 16, 2019
A View from the Guardianship Bench – Part II
With the NCBA Elder Law Committee
Cocktail hour 5:30-6:30 p.m.
Program 6:30-8:30 p.m.
Credits offered: 2 credits in professional practice
Pricing:
NCBA Members $30; Non-Members $100; Law Firm Staff $30
Jurists from across the tri-county area will participate in an hour-long
meet and greet, followed by a roundtable discussion of guardianship
practice and procedure. Submission of questions by registrants in
advance of the event is welcomed and encouraged. Please email them
to jgroh@nassaubar.org. List of speakers to follow.
January 23, 2019
New Year, New You! Tips to Help You Keep Those Resolutions
(Dean’s Discussion Non-CLE Lecture)
Program 6:00-7:30 p.m.
Program is FREE to NCBA Members.
Non-attorney/Non-Member: $20
Program sponsor: NCBA Corporate Partner Tradition Title
Agency, Inc.
The catalyst for many changes is often the coming of a new year and a
little thing called New Year’s resolutions — that widely held tradition
in which millions of people take stock of their lives and resolve to
make changes. Our guest speaker, Linda Wood Hoyt, is known as the
woman for “whom time stood still.” Linda will be offering tips and
suggestions to not only help you keep those New Year’s resolutions,
but to help you be the best you in any year! Attendees should wear
comfortable clothes.

Hon. Joseph Goldstei
Bridge-the-Gap Weeken

January 26 and 27
Snow date: Feb 9 and

The Nassau Academy of Law is proud to announce that th
Goldstein, a respected jurist and Past Dean of the Nassau A
offered to sponsor our annual event in his honor. It is the
of attorneys will benefit from the courses offered at this pe

Courses to be offe

DRAM SHOP LAWS AND SOCIAL HO

MENTAL HEALTH LAW
TRIAL PRACTICE

COURT-ORDERED TRANSGENDER N

DEMYSTIFING CLASS ACTI
C IS FOR CRIMINAL:
FUNDAMENTALS IN THE TRIAL OF A

NURSING HOME AND MEDICAL LI

ETHICS OF SOCIAL MEDIA MAR

A VIEW FROM THE BENCH: ARRA
TOP 10 ISSUES IN REAL ESTATE

RESTORING PUBLIC CONFIDENCE IN
GOVERNMENT ETHICS 2
COLLEGE DISCIPLINE AND TITLE

INTELLECTUAL PROPERTY LAW

SEXUAL HARASSMENT IN THE #M
EVERYDAY ETHICS
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REGISTRATION FORM

TO REGISTER : Circle your selections in the correct columns and total amount due.
•By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY 11501
•By Credit Card: FAX completed form with credit card information to 516-747-4147
•Seminar Reservations Online: www.nassaubar.org >MCLE>Calendar, Reservations

Seminar Reservation Form

10

he family of the late Hon. Joseph
Academy of Law, has generously
eir hope that future generations
erennial favorite.

ered:

Date

Seminar Name

TOTAL
Credits

Member

NonMember

18B

Dec 12

DH: Ethics Challenges

1.0

FREE

$35

FREE

Jan 10

DH: Non-Traditional Discovery

1.0

1.0

FREE

$35

N/A

Jan 15

Cannabis and the Law

2.0

2.0

FREE

$35

N/A

Jan 16

A View from the Guardianship Bench

2.0

2.0

$30

$100

N/A

Jan 23

New Year, New You

N/A

FREE

$20

N/A

Jan 26-27

Bridge-the-Gap (Newly Admitted)

7.0 3.0

16.0

FREE

$199

N/A

Jan 26-27

Bridge-the-Gap (Experienced)

13 3.0 1.0

17.0

FREE

$299

N/A

P

E

D

S

1.0
√

6.0

√ DIVERSITY CREDIT AVAILABLE

OST LIABILITY

√ SKILLS CREDIT AVAILABLE

SEMINAR RESERVATION TOTAL:

W

TOTAL ENCLOSED

Name:

NAME CHANGES

IONS

Address:

Phone:

City/State/Zip:

Email:

Credit Card Acct. #:

Billing zip for credit card:

Security Code: __________

Exp. Date:______________

Signature:

ALL CLE SEMINARS ARE VIDEOTAPED. TO RENT OR PURCHASE ANY OF ABOVE, PLEASE CALL (516) 747-4464

CRIMINAL CASE

IABILITY LAW

RKETING

AIGNMENTS
CLOSINGS

N GOVERNMENT:
2019
IX DEFENSE

W PRIMER

MET00 ERA

15

16
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Bagel Breakfast
BLASTOFF!
First Family Fun Event at Domus

ABOVE: Up in the Air!
A workshop by the
Long Island Children’s
Museum
LEFT: Event Chair
Christie Jacobson,
husband Jared
Jacobson and their
children, Mark and
Sophia
Photos by Hector
Herrera

On Saturday morning, November
3, Bar Association members, their
children, family and friends, enjoyed
a workshop featuring the Long Island
Children’s Museum. This family event
at Domus engaged the children in an
exploration of the science of flight
where they made their own gliders,
parachutes, and more, based on their
observations of various AIR-MAZING
experiments and learned about milestones in the history of aviation. The
activities captivated and sparked the
children’s curiosity, creating a fun
learning environment.
This terrific morning was the
brainchild of Christie Jacobson, Chair
of the event. Christie crafted the
morning to include a delicious “crazy”
bagel breakfast and activities that
captured the imagination of the chil-

dren. The morning allowed the adults
to enjoy time with their children or
relax while the children participated
in the workshop. It was a winning
combination for all who attended.
A special thank you to our
sponsors: Abrams, Fensterman,
Fensterman, Eisman, Formato,
Ferrara, Wolf & Carone, LLP;
Forchelli Deegan Terrana, LLP—
Gregory Lisi; Gassman Baiamonte
Gruner, P,C; Mark Mohtashemi;
NCBA Matrimonial Law Committee
— Jennifer Rosenkrantz, Samuel J.
Ferrara, Jeffrey L. Catterson, Karen
Bodner; and Frazer & Feldman, LLP.
Also, thank you to Jared Jacobson for
providing the crazy bagel toppings
and the delicious “flying saucer” ice
cream.

WAYFAIR ...

Continued From Page 9
many taxpayers may soon find themselves subject to taxation in many more
states than had been the situation prior
to the Wayfair decision. Accordingly,
businesses need to immediately undertake an inventory of what products they
sell and in which states. For example,
if a company operates from two states,
but has customers in 35 states, it will
need to monitor how each state reacts
to Wayfair: which states adopt economic
nexus provisions for sales taxes; what
are the taxability thresholds; and is the
product sold taxable under each state’s
respective rules?
When a company determines that it
has nexus with a particular jurisdiction,
it will need to register to do business with
that jurisdiction. It will need to prepare
and file returns. It will need to collect
and remit tax. It will need to develop new
systems to track and document its sales,
including exemption certificates in each
new state and local jurisdiction. Further,
while Wayfair is a sales tax case, it will
also have repercussions in the income
tax arena. States that had applied the
physical presence test to income taxes
may soon reverse course and adopt economic nexus provisions for their income
taxes. Taxpayers that may have flouted
income taxes imposed under an economic
presence statute, aggressively interpreting Quill as applying to income taxes as
well as sales taxes, will need to change
course. In fact, taxpayers in these circumstances should consider whether to
file for a voluntary disclosure to minimize
their income tax exposure and cure their
noncompliance.
The Wayfair Court approved the
South Dakota statute, in part, because
the South Dakota legislature chose to
apply it prospectively only.13 What if
another state decides to impose econom-

NOT-FOR-PROFITS ...
Continued From Page 7

contributions.
With reduced tax incentives, the
thinking goes, people will make fewer
charitable gifts. However, this logic may
very well misunderstand what motivates
the average taxpayer to support his or
her favorite charitable causes. Whether
or not tax incentives affect charitable
contributions has been the subject of
some debate in the past. One commonly-accepted line of thinking is that the
amount that Americans give to charity
each year is fixed at roughly 2 percent of
the nation’s GDP, tax incentives (or the
lack thereof) notwithstanding.13 Other
studies, however, suggest that households’ contributions to the charitable
sector, particularly upper-income households, are highly sensitive to tax incentives.14 It remains to be seen whether or
not the revamped tax landscape will be
the blow that many in the not-for-profit
sector are anticipating.
Relatedly, the Tax Act increased the
federal estate tax exclusion from $5.49
to $11.2 million per person,15 thus reducing the tax incentive to make major
charitable bequests at death for those
individuals with estates valued in that
range. Again, if charitable gifts are truly
driven taxpayers’ bottom lines and not
their hearts, the Tax Act may negatively
impact the potential recipients of major
gifts (such as hospitals, colleges, and universities). Note, however, that there has
been no similar increase to the New York

ic nexus retroactively? Will the U.S.
Congress step in and pass federal legislation restoring the physical presence rule
or otherwise affecting any of this? If a
business finds itself suddenly facing sales
and use tax collection obligations in multiple states, what are the effective dates
for each state? In addition, many states
are considering imposing tax collection
obligations upon “marketplace providers,” such as Amazon and eBay, for their
sales platforms, which enable third-party
sales by small retailers. The imposition
of this new tax will broaden the scope of
transactions subject to taxation.
Not only are there more questions
than answers at this point, sales and use
taxes are trust fund taxes and often carry
personally liability for key owners, operators, and managers. As such, businesses
and their advisors need to tune in to this
dynamic set of developments, because
the stakes of non-compliance have never
been greater.
Lance E. Rothenberg is a tax attorney and is
Of Counsel with Tenenbaum Law, P.C. Karen
J. Tenenbaum, tax attorney, is the founder
of Tenenbaum Law, P.C. Karen and Lance
focus on state and federal tax controversies
and disputes, including sales and use tax and
residency tax disputes. The firm is located in
Melville, N.Y. Karen or Lance can be reached
at (631) 465-5000. Karen Tenenbaum can be
reached by email at ktenenbaum@litaxattorney.com. Visit Tenenbaum Law, P.C. at www.
litaxattorney.com.
1. South Dakota v. Wayfair, Inc., 585 U.S. ___
(2018).
2. National Bellas Hess Inc. v. Illinois, 386 U.S. 753
(1967), overruled by Quill Corp. v. North Dakota,
504 U.S. 298 (1992).
3. See Wayfair, 585 U.S. at 1.
4. See Quill, 504 at 298.
5. See id.
6. See Wayfair, 585 U.S. at 8.
7. S. 106, 2016 Leg. Assembly, 91st Sess. (S. D.
2016) (S. B. 106).
8. See Wayfair, 585 U.S. at 3.
9. See id. at 1.
10. See id. at 16.
11. See id. at 1 (explaining how South Dakota
is expected to lose between $48 and $58 million
annually).
12. See id. at 16.
13. See id.

State exclusion; for the 2018 calendar
year, it is $5.25 million. As a result, New
York charities can take comfort in the
fact that New Yorkers who will benefit
from the increased federal exclusion will
still owe significant tax on the state side,
and may give accordingly.
The foregoing focuses on just a few
provisions of the Tax Act that relate
to not-for-profits; there are many others that must be noted and digested.
Additionally, although Congress passed
the Tax Act almost a full year ago, the
breadth and depth of its effect on the
not-for-profit sector is yet to be revealed.
Not-for-profits should pay close attention to any forthcoming guidance from
the IRS, especially with respect to UBI
issues, and should consider revising any
marketing approaches that focus on the
tax incentives of charitable giving to correspond to current law.
Bernadette Kasnicki is a tax associate at
Farrell Fritz, P.C. who focuses on not-forprofit and tax-exempt organizations.
1. IRC § 4968.
2. IRC § 4968(b).
3. Id.
4. IRC § 4968(d).
5. IRC § 4960.
6. IRC § 4960(c)(2)(B).
7. IRC § 512.
8. IRC § 512(a)(6).
9. IRC § 172(a).
10. IRC § 172(b).
11. IRC § 512(a)(7).
12. IRC § 511.
13. See, e.g., “The Stubborn 2% Giving Rate” by
Suzanne Perry. The Chronicle of Philanthropy
(Jun. 17, 2013).
14. Duquette, Nicolas J. (2014). “Do Tax Incentives
Affect Charitable Contributions? Evidence from
Public Charities’ Reported Revenues.”
15. H.R. 1 § 11061.
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Continued From Page 6
Practitioners should certainly be
familiar with the many exemptions
from the RPTT, including:23
• Conveyances with no consideration: Most importantly,
these include bona fide gifts
and transfers to and from both
a qualified intermediary (QI)
and exchange accommodation
titleholder (EAT) for § 1031
exchange purposes.24 Many
estate planning transactions,
including transfers to revocable
living trusts and gifts to irrevocable trusts, also fall under the
ambit of this exemption.
• Mere change of identity or form
of ownership or organization:
Any conveyance after which the
beneficial owners of the property will remain the same does
not incur a transfer tax. These
include contributions to and
distributions from a tax partnership; certain tax-free reorganizations; and incorporation
transactions under IRC § 351.
• Mere pledges of property as
security for a debt
• Deeds to confirm, correct, modify, or supplement a previous
deed
• Merely granting an option to
purchase real property
In addition to levying the RPTT on
actual transfers of real property, both

NYC and NYS impose the RPTT on
any transfer of a controlling interest
in an entity owning real property. A
“controlling interest” is 50% or more
of the equity interests in the entity
by vote or value,25 even if the transfer
happens in stages within a three-year
period.26 NYS promulgated regulations creating a step transaction-like
regime for such transfers, where the
real property tax will apply when a
pre-arranged plan existed to circumvent the RPTT, regardless of whether
a series of transfers happened more
than three years apart.27
Unintentional failure to file or pay
the RPTT can result in civil penalties
from both jurisdictions.28 Intentional
failure to file or pay may result in both
civil and criminal penalties, including state-level felony charges.29 The
taxpayer can appeal any notice of
deficiency from NYS or NYC within 90
days, and the taxpayer has the burden
of proof before the fact-finder.30 The
taxpayer can appeal an administrative decision to a court of law within
four months if the taxpayer furnishes
a surety bond.31 If the taxpayer paid
the RPTT in error, the taxpayer has
either one year (NYC) or two years
(NYS) to file for a refund.32

Conclusion
Practitioners focusing heavily on
matters of federal taxation could easily overlook state and local income tax
matters such as the UBT and RPTT,
but the taxes imposed by NYS and
NYC could play a major role in tax

planning or client decision-making.
Anyone not familiar with either or
both types of tax would do well to
brush up on his or her knowledge;
comfort with the relevant rules and
regulations may make an outsized
difference when confronting the next
big transaction.
Matthew E. Rappaport is Vice Managing
Partner of Falcon Rappaport & Berkman
PLLC, with offices in Manhattan and
Rockville Centre. He concentrates his practice in tax planning, structuring, and compliance for closely held businesses, private
equity funds, and discerning families.
1. The changes to the Internal Revenue Code
brought about by the Tax Cuts and Jobs Act of
2017 did not change the federal deductibility of
the UBT or RPTT (when imposed on investment
real estate). § 164(b)(6) (flush language).
2. NYC Administrative Code § 11-503(a).
3. NYC Administrative Code § 11-502(a); RCNY
§ 28-02(b)(1).
4. NYC Administrative Code § 11-502(c)(2).
5. For real property, the question of whether
a taxpayer is a dealer or an investor has been
a murky one since the day the issue was first
litigated. See, e.g., Gault v. Commissioner, 332
F.2d 94 (2d Cir. 1964).
6. NYC Administrative Code § 11-502(d).
7. NYC Administrative Code § 11-503(b)(3-a)(A).
This statute contains a variety of other credits
against the UBT not discussed here.
8. NYC Administrative Code § 11-508(b)(3-a)(C).
9. NYC Administrative Code § 11-505; see NYC
Administrative Code §§ 11-506, 11-507.
10. NYC Administrative Code § 11-508(a).
11. NYC Administrative Code § 11-508(b).
12. NYC Administrative Code § 11-508(c).
13. NYC Administrative Code § 11-508(d), (h);
RCNY § 28-07(e).
14. NYC Administrative Code § 11-514(a). A
six-month extension is available if the NYC
Commissioner of Finance so approves. NYC
Administrative Code § 11-518.
15. See generally NYC Administrative Code §§
11-524, 11-525.
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16. NYC Administrative Code § 11-540; NYC
Administrative Code §§ 11-4001 et seq.
17. NYC Administrative Code § 11-529.
18. NYC Administrative Code § 11-530(a), (c).
19. New York Tax Law § 1402(a); NYC Administrative Code § 11-2102(a)(9)(ii), (a)(10)(ii).
Note both NYS and NYC cut the RPTT rates
in half when the grantee of a transfer is a real
estate investment trust (REIT). New York Tax
Law § 1402(b)(1); NYC Administrative Code §
11-2102(e)(1); see generally IRC § 856.
20. New York Tax Law § 1402-a.
21. For transfers of 1-3 family residences,
condominiums, and cooperative apartments,
encumbrances assumed are not included in the
consideration calculation. New York Tax Law §
1402(a); NYC Administrative Code § 11-2102(f).
22. As detailed above, the exception is the NYS
“mansion tax,” which the grantee must pay
instead. New York Tax Law § 1402-a(b).
23. This is by no means a complete list of
exemptions. For NYS exemptions, see New York
Tax Law § 1405; for NYC exemptions, see NYC
Administrative Code § 11-2106.
24. New York Advisory Opinion No. TSB-A-16(2)
R (December 7, 2016); New York City Finance
Letter Ruling No. 02-4795 (March 13, 2003).
25. New York Tax Law § 1401(b); NYC Administrative Code § 11-2101(8).
26. RCNY § 23-02.
27. Id.
28. See generally New York Tax Law § 1416; see
generally NYC Administrative Code § 11-2114.
29. New York Tax Law § 1417; New York Tax
Law § 1801 et seq.; NYC Administrative Code
§ 11-2114(h)(2); NYC Administrative Code §§
11-4001 et seq.
30. New York Tax Law § 1411(a); NYC Administrative Code §§ 11-2103, 11-2107.
31. New York Tax Law § 1411(a); NYC Administrative Code § 11-2108(b).
32. New York Tax Law § 1412; NYC Administrative Code § 11-2108(a).

It’s Heartfelt to support WE CARE !
31st Annual Children’s Festival
Hosted by the WE CARE Fund of the
Nassau County Bar Association
Wednesday, February 20, 2019
at Domus

This spectacular event, made possible by your contributions,
treats deserving children to a fun-filled afternoon,
including hot dogs, ice-cream, DJ, clowns, games, gifts
and other entertainment!

Please open your hearts and wallets for WE CARE:
Platinum Heart $350
Gold Heart $200

Silver Heart $100
Caring Heart $50

(suggested minimum donation)

WE CARE Hearts
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We Care
We Acknowledge, with Thanks,
Contributions to the WE CARE Fund
DONOR

IN HONOR OF

DONOR

IN MEMORY OF

Emily Franchina, Franchina Law Group Laurie J. Bloom, Recipient of the LI Business
News Leadership in Law Award
Stephen Gassman
Hon. Gary F. Knobel, Recipient
of the Paul J. Widlitz Award from the
Jewish Lawyers Association of Nassau County
Peter Panaro
Justice Ruth Balkin on her re-election
to Supreme Court Justice
Peter Panaro
Judge Andrew Engel on his re-election
to District Court
Peter Panaro
Judge Deborah Poulos on her election
to Supreme Court Justice
Kieth I. Rieger
John P. McEntee, named Chair of the Board
of Trustees at Molloy College
Gregory S. Lisi
Michael G. Lo Russo
Hon. Denise Sher
Hon. Joy M. Watson

Make check payable to:
Nassau Bar Foundation - WE CARE

n

Lauren Karafiol, daughter-in-law of
Susan J. Deith
His son, Michael, 3–year Anniversary in
Heaven
Hon. Rosanna Clavin, mother of
Hon. Virginia Clavin Higgins and
Hon. Donald Clavin
Hon. Rosanna Clavin, mother of
Hon. Virginia Clavin Higgins and
Hon. Donald Clavin

IN MEMORY OF ROSE MANCUSI, MOTHER-IN-LAW
OF HON. JOY M. WATSON

Mail to: Nassau County Bar Association
We Care Hearts
15th & West Streets, Mineola, NY 11501
To pay with a credit card, contact Jody Ratner at

(516)747-4070 x226 or jratner@nassaubar.org.
Contributions are tax deductible.

2018 Thanksgiving Day Senior Luncheon

Martha Haesloop
Patricia Harrington
Adrienne Hausch

IN MEMORY OF THE MOST REVEREND MSGR. JAMES M. McDONALD,
BROTHER OF SUPREME COURT JUSTICE HON. ROBERT A. McDONALD
Adrienne Hausch
Hon. John G. Marks
Hon. Andrea Phoenix
Hon. Denise Sher
Hon. Joy M. Watson

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501
Photos by Hector Herrera

WE CARE wishes to thank
WE CARE wishes to thank
Hon. Andrea Phoenix, Chair • Esquire Fine Dining
Hon. Andrea Phoenix, Chair • Esquire Fine Dining

Music Provided by Tim Aldridge ž
Jody Ratner, WE CARE Coordinator
Music Provided by Tim Aldridge ž
Jody Ratner, WE CAREPhotos
Coordinator
by Hector Herrera

Special thanks
thanks to
to the
the following
following Volunteers:
Volunteers
Special

Hon. Stacy Bennett
Vanessa Beveney
Richard Collins
Susan Deith
Matthew and Mateo Flores
Joseph Gentile
Gherardi Family
Hon. Jeffrey and Alyce Goodstein,
Alex and Max
Barbara and Devin Green
Karen Green
Jeffrey Halbreich
Carol Hoffman
Jessica and Neil Jones
Sarika Kapoor
Steven Leventhal

Elena Karabatos and Family
Karafio
Kim and Jordan Karafiol
lJoseph
and
Michele
LoPiccolo,
Piccolo,
Joseph and Michele Lo
Frank and Peter
Christopher McGrath
Janis Parazzelli
Pasternack Family
Lisa and Thomas Petrucci
Victoria Phoenix
Doreen and John Reali
Tom Scanlon
Hon. Denise Sher & Family
Sandra and Sophia Stines
Frank Tiscione

!
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WE CARE
e
v
a
S
Dressed to a Tea
“Take Me Out to the Ball Game”
Thursday, March 28, 2019
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ROUNDUP ...

Continued From Page 3
closure case was pending was not an
affirmative act sufficient to revoke the
prior acceleration before the statute
of limitations expired. The debtor also
argued that the bank did not discontinue that first action during the six-year
period after it had been commenced. In
reviewing New York foreclosure law,
Judge Craig held that the deacceleration letter sent did constitute a form of
an affirmative act of revocation which
has to occur during the aforementioned
six-year period, and has to be conveyed
in a clear and unequivocal manner. The
fact that there was no activity in the
foreclosure action for about five months
after that letter was sent was not inconsistent with an intent to revoke the
earlier acceleration, and that inactivity
did not indicate or give the debtor notice
that the lender still intended to pursue that first action; the fact that the
action had not been discontinued formally during the six-year period did not
matter. As a result, the bank’s motion
to dismiss the action was granted.

Galati v. Navarrete 4
This involved whether a debt owed
by the debtor from a child custody case
was dischargeable or whether it was
a “domestic support obligation” which
would not be a dischargeable debt. An
Order entered by the New Jersey Family
Court in that custody case directed the
debtor to pay attorneys’ fees of $70,670
to a woman with whom he had a child,
but was not married to. In analyzing
what a “domestic support obligation” is,
which involves a fact- sensitive inquiry,
the party seeking that treatment must
show that the debt
• is owed to or recoverable by a child
or parent of the child;
• is in the nature of alimony, maintenance or support; and
•
was established by applicable
provisions of an order of a court
of record.
The woman argued that the legal
fees awarded to her constituted familial obligations and moved for summary
judgment.
Judge Scarcella found no evidence in
the New Jersey Family Court ruling to
conclude that this was a familial obligation incurred in a divorce or separation.

BENEFIT...

Continued From Page 1
the client’s responsibility to call the
attorney.
By choosing to serve on the panel,
attorneys agree not to charge these
clients more than $50 for the first
half-hour consultation. Beyond the
initial 30 minutes, fee arrangements
are determined between the attorney and the client, except for the
Deferred/Reduced Fee Matrimonial
and Prisoners’ Rights panels. A client referred through the Deferred/
Reduced Fee Matrimonial Panel pays
the attorney a $1,500 retainer for a
maximum of ten hours of legal services, then $150/hour thereafter. Fees
for civil suits initiated by inmates
regarding mistreatment by prison
employees are handled on a contingency basis.
Panel members pay the NCBA 10%
of any fees earned on a case referred
by the LRIS (and any legal service

That Order did not discuss any factors
that it considered in awarding legal
fees and did not cite to any rules of the
New Jersey Family Court. Without any
showing of what the basis for the award
was, and what factors were considered
in the ruling, the motion for summary
judgment was denied in light of the factual conflict that still existed. The court
also noted that the provisions of Section
523(a)(15) would not apply to help the
nondebtor here since she was not a
“spouse, former spouse, or child.”

Geltzer v. Bevilacqua 5
This involved a trustee’s action to
sell a home in Staten Island occupied by
the debtor’s former husband who owned
the house with the debtor as tenants in
common. The debtor moved out of the
house when the parties separated, while
her husband remained and lived in the
basement. The husband claimed that as
part of their divorce he was to get full
ownership of the house, but no deed to
that effect was ever signed. He argued
that the court should impose a constructive trust on the debtor’s one-half share
in his favor.
In analyzing Section 363(h) of the
Bankruptcy Code, Judge Lord found that
the benefit of a sale of the entire house
by the estate out-weighed any detriment
to the debtor’s husband. The sale would
have fully paid off the mortgages (one of
which the husband was liable for), and
the balance would be divided between
the Chapter 7 estate and the husband,
producing a recovery for administrative
claims and unsecured creditors. Any survivorship interest was not a factor. In
addition, the defendant husband was 57
and employed with a pension, so that a
sale of the house would not leave him
without prospects for finding a new home.
He would also have a right of first refusal
at an auction sale to match the highest
offer, and he would still receive one-half
of the net proceeds. On this basis, the
court found that a sale of both the estate’s
interest and the husband’s interest under
Section 363(h) was justified. The husband’s claim for a constructive trust was
denied, as such a claim would only have
been relevant to the distribution of the
proceeds after a sale, and did not impact
whether the sale should take place at all.

In re: Regino 6
A Chapter 13 debtor objected to the
claim of a debt reduction law firm han-

directly related to the matter referred)
where the total fee is more than $1,000.
(The first $1,000 earned by the panel
member on each case is exempt for
the purposes of computing the referral
fee.) No fee is due on any matrimonial
matter referred through the Deferred/
Reduced Fee Matrimonial Panel.
LRIS renewals commence January
1. NCBA members can join the LRIS
by completing the application form
at www.nassaubar.org/lawyer-referral-application; submitting the declaration page of the attorney’s current
professional liability insurance policy; and paying the appropriate fees.
The annual LRIS registration fee is
$250. In addition, the Bankruptcy,
Criminal Law, Elder Law, Labor Law,
Matrimonial, Torts, and Trusts and
Estates panels require additional fees
ranging from $50 to $150 per panel.
Attorneys admitted between two and
five years receive a 30% discount.
To renew your LRIS membership or
join a panel, contact Pat Carbonaro at
(516) 747-4070.

dling debt settlement negotiations for
him prior to bankruptcy. The retainer
agreement between the debtor and the
law firm had one provision that provided that if any credit card balances were
resolved by settlement or court action
not involving the firm, or if the agreement was otherwise prematurely terminated, then the firm would be entitled
to a 20 percent flat fee on the balance
of those debts. Prior to the bankruptcy,
some of the debts were settled and the
firm was paid for those services; it was
the claim for the 20 percent flat fee on
the unsettled debts that was in dispute.
The debtor claimed that this portion of
the claim was excessive and was unjustified since no services were rendered.
Based upon Section 502(b)(4) of the
Bankruptcy Code, Judge Grossman
ruled that a claim for legal services to the
debtor can be disallowed to the extent
that it exceeds the reasonable value
of services rendered. Without deciding
the enforceability of the “early termination clause” in the retainer agreement,
Judge Grossman simply focused on an
analysis of whether the claim should be
allowed based upon the reasonable value
of services. He held that the law firm
was essentially seeking collection of fees
for accomplishing nothing on unsettled
debts, and noted that any time actually
spent by the firm had no bearing on payment of the flat fee. In applying federal
and state factors used in determining
reasonableness of legal fees, the entire
claim for the flat fee was disallowed, as
the firm was already compensated for
services actually rendered.

In re: Bridge Associates of SoHo, Inc. 7
The debtor owned a multiple dwelling
in SoHo that was covered by the New
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York Loft Law, which regulates illegal
conversions of commercial buildings to
residential usage and the requirements
for residential occupancy. The debtor
sought to sell the building under Section
363(f) of the Bankruptcy Code, free and
clear of the interests of the tenant occupants, at an auction with a reserve price
of $12.5 million. The tenants opposed
the application, claiming that their statutory rights could not be altered under
the Loft Law. The debtor argued that
the tenant’s interests was the subject of
a bona fide dispute since many had not
paid rent and were holdovers subject to
eviction. The building had no Certificate
of Occupancy for residential use.
Judge Grossman noted that the tenants’ continued rights to occupancy was
only conditioned upon the unit being
their primary residence; payment of rent
was not a condition. In addition, the
debtor could not collect rent under the
Loft Law unless it was in compliance
with its provisions. The judge held that
the occupants were not holdover tenants
since the statute allowed them to live
there if it was their primary residence.
On that basis, the sale could not disrupt
their possessory rights under the Loft
Law.
Jeff Morgenstern, Esq. maintains an office
in Carle Place, New York concentrating in
bankruptcy, creditors’ rights, commercial
litigation, and real estate transactions.
1.
2.
3.
4.
5.
6.
7.

Case No. 16-74856 (Jan. 2018).
582 B.R. 267 (March 2018).
584 B.R. 590 (May 2018).
2018 Bankr. LEXIS 1727 (June 2018).
585 B.R. 670 (March 2018).
585 B.R. 322 (May 2018).
2018 Bankr LEXIS 1993 (July 2018).
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NYSBA 10th JUDICIAL
DISTRICT REPORT: Fall 2018
Peter H. Levy

tainly true for lawyers. If we want
them to join or remain in our associThe moment I arrived in Albany ations, we must show them the value
for the NYSBA Executive Committee of what we do. My guess is that if
meeting on Friday, November 2, I you have taken the time to read this
knew it would be a good two days in article, you know the value of Bar
our state’s capital. The drive up the membership. It is our job to convince
scenic Taconic Parkway was filled our colleagues.
with wind, rain and falling leaves.
The House received a report from
But when I pulled into the parking
the Bylaws Committee that expandlot at the Marriott Renaissance, the
rain stopped. I was able to walk the ed the opportunity for NYSBA memtwo blocks to the Bar Center with- bers to become part of the Executive
out any precipitation. However, the Committee. If this provision is
moment I stepped into the building, approved by the membership at the
the skies opened. Great timing on Annual Meeting, any active member
of the association shall be eligible to
my part.
That was not why the weekend serve on the Executive Committee.
was
memoraA
memorial
ble. The real
was
presented
to
If we want them to
good news that
Past President
I can report is
Henry L. King by
join or remain in our
that the NYSBA
New York State
Nominating
associations,
we
must
legal legend and
Committee has
NYSBA
Past
proposed a slate
show
them
the
value
President
Henry
of officers for the
G. Miller. This
2019-2020 year
of what we do. My
was a moving
headed by Long
tribute to a great
Island’s
own
guess is that if you
Scott Karson as
leader.
have taken the time to
President Elect.
The
House
Once again, the
approved the recread this article, you
10 th
Judicial
ommendations
District has prothe Commitknow the value of Bar of
duced a future
tee on Mandated
President of the
membership. It is our Representation in
State Bar. Scott
regard to providwill first serve
job
to
convince
our
ing for the pre-peas
President
tition represenElect and Chair
colleagues.
tation of parents
of the House of
in child welfare
Delegates
and
then become the leader of the New cases. An informational report was
York State Bar Association commenc- presented by the Committee on Staning June 1, 2020. Congratulations dards of Attorney Conduct discussing
Scott!
amendments to the rules relating to
Now for the routine business of the conflicts of interest. This report will
House. As always, both Nassau and be presented for approval at a later
Suffolk had excellent representation
date.
at the meeting. For those of you who
President Michael Miller deviated
don’t otherwise know, the NYSBA
House of Delegates meets four times from the normal President’s Report
a year, twice in Albany in April and and gave an emotional presentation
November, once as part of the annu- on the recent tragic events in our
al meeting in January in Manhattan country. He urged all of us to return
and in June in Cooperstown. Your to our communities and promote
elected and appointed delegates civility not in just what we are as
take time out of their busy work lawyers but in our role as communischedules and private lives to attend ty leaders.
these meetings and represent our
President Miller established the
Associations. They have our thanks practice of having a Presiding Justice
for their service.
of the Appellate Division address
The House heard the Treasurer’s
the House. We were privileged to
Report from Mr. Karson and the proposed 2019 income and expense bud- hear from the Honorable Rolando T.
get from Andrew Brown, Chair of the Acosta from the First Department.
Hon. Barry Kamins delivered a
Finance Committee. Both Scott and
report
of the Task Force on Wrongful
Andrew reported on trends in revenue and membership numbers. Both Convictions. This group is working
of these reports are similar to what on reviewing the trends in this area
we face in our local associations.
in the last ten years.
Over the weekend an interesting
These are just some of the
thought was heard in regard to bar impactful items that came before
membership. There is a feeling that your Association’s delegates to the
today’s generation of lawyers are House in November. That is all from
not “joiners” — thus reflecting the
Albany. At least it didn’t snow.
decline in membership numbers of
If you have any questions or conall bar associations, ABA, NYSBA,
cerns
in regard to these issues or
SCBA and NCBA. The fact is that
others
involving the New York State
this is not true. Today’s generation
does join. They join Amazon Prime, Bar Association, I can be reached
Netflix and the like. The point is at (516)822-5800 or phlatty.1@juno.
that people join what they perceive com. I look forward to communicatgives them value. This is most cer- ing with you in the future.
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Sustaining Members
2018 - 2019

Every year thousands of attorneys renew their membership
in the Nassau County Bar Association. In addition to dues,
some members show their appreciation to the NCBA by
making a special contribution and becoming a
Sustaining Member.
The NCBA is grateful for these individuals, who strongly
value the NCBA’s mission and its contributions to the
betterment of the legal profession.
Martin P. Abruzzo
Mary Ann Aiello
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Louis F. Chisari
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Daniel J. Dillon
Hon.Dorothy T. Eisenberg
Charo Ezdrin
Howard S. Fensterman
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Russell C. Friedman
Lawrence R. Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Elliot S. Gross
Hon. Frank A. Gulotta Jr.
Alan B. Hodish
Warren S. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

Martha Krisel
John F. Kuhn
Donald F. Leistman
Steven G. Leventhal
Peter H. Levy
Gregory S. Lisi
Michael G. LoRusso
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Tomasina C. Mastroianni
John P. McEntee
Christopher T. McGrath
Anthony J. Montiglio
Matthew Morris
Rose Nankervis
Hon. Michael L. Orenstein
Michael E. Ratner
George P. Ricci
Catherine Rizzo
Marc W. Roberts
Edward T. Robinson III
Leonard M. Rosenberg
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Claire Talwar
Thomas A. Toscano
Hon. Joy M. Watson

To become a Sustaining Member,
please contact the
NCBA Membership Office at
(516)747-4070.
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Continued From Page 5
the transfer between Valley View and
Merit was not within the scope of
§ 546(e).15

U.S. Bank NA v. The Village at
Lakeridge, LLC
In U.S. Bank N.A. v. The Village
at Lakeridge, LLC, 16 the United
States Supreme Court determined
what standard of review is applicable
when an appellate court is faced with
reviewing a bankruptcy court’s determination of whether a party qualifies
as an insider within the meaning of
the Bankruptcy Code.17 Ultimately,
in this context, the appellate court is
faced with a mixed question of law and
fact.18 In a unanimous decision, the
Supreme Court held that clear error is
the proper standard of review.19
Lakeridge, LLC had a single owner,
MBP Equity Partners. When Lakeridge
filed for Chapter 11 bankruptcy, it had
two substantial debts–it owed $10 million to U.S. Bank and $2.6 million to
MBP. Under its plan of reorganization,
the interests of U.S. Bank and MBP
were impaired; however, U.S. Bank
would not consent to the plan.20 As
a result, Lakeridge sought to impose
the “cram-down” provision under 11
U.S.C. § 1129(9)(B)(ii) over U.S. Bank’s
rejection of the plan. To obtain judicial
approval of a crammed down plan,
another impaired class of creditors
must consent to the plan; however,
the consenting creditor cannot be an
insider of the debtor.21 Since MBP was
an insider of Lakeridge, its vote could
not be counted towards approval of
the plan. Accordingly, MBP sought to
transfer its claim against Lakeridge to
a non-insider who could then vote as an
impaired class of creditors to approve
the crammed down plan. Specifically,
Kathleen Bartlett, one of MBP’s board
members and an officer of Lakeridge,
offered the claim to Robert Rabkin, a
non-insider, for $5,000. Rabkin purchased the claim and consented to the
plan.22
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arbitration as a remedy for deadlock.
Best practices should include speaking
with an attorney who is well-versed
in arbitration law when drafting the
specifics of the arbitration clause for
use in breaking a deadlock. The use
of a well-drafted agreement to arbitrate deadlocks can ensure that the
parties’ relationships can survive the
disagreement and provide a full and
fair opportunity to air their respective
positions. The use of the arbitration
clause to resolve the dispute can help
preserve the assets of the company and
the relationships among the owners
and managers.

Continued From Page 11
of asking questions in order to elicit
the information that the arbitrator
will need to cast a deciding vote, so
that due process requirements are met.
Witnesses should expect that the arbitrator will be asking questions as well.
Let’s look at an illustrative example.
The co-owners or co-managers of an
entity owns property that it intends
to develop. The parties cannot agree
on whether a hotel and commercial
space should be developed or whether it should be a residential condominium development. At the arbitration hearing, conducted as though it
were a board meeting, each side would
make a presentation, explaining why
the arbitrator should adopt its view.
Witnesses would present time-lines
for development, construction budgets,
and the expected cashflows and what
the resulting values of the property
would be. Experts can provide testimony, too. All witnesses would be questioned by opposing counsel (or party)
and the arbitrator. The evidentiary
portion of the hearing can be preceded
by counsel’s opening statements (and/

n

or pre-hearing briefs) that preview the
issues. Once the witnesses’ testimony
concludes, counsel can summarize in
oral and/or written presentations. The
arbitrator can make an inspection too,
by visiting a site or business operation
that is germane. The arbitrator will
then decide the issue, which must be
in the form of a written, final award
that can be the subject of post-award
confirmation or vacatur applications.3
Thus, the arbitrator cannot merely
vote at the conclusions of the presentations but will provide a written
presentation that conforms with fed-

U.S. Bank objected to the debtor’s
plan on the basis that Rabkin was a
non-statutory insider because he had
a romantic relationship with Bartlett
and the purchase was not an armslength transaction.23 The Bankruptcy
Court rejected U.S. Bank’s argument
after conducting an evidentiary hearing, which revealed that Rabkin purchased the claim as a “speculative
investment,” although he indeed had
a relationship with Bartlett.24 The
Ninth Circuit affirmed, holding that
the finding by the Bankruptcy Court
was entitled to clear error review and,
as such, should not be reversed.25
The Bankruptcy Code identifies
certain parties who qualify as insiders, including a director, officer or
person in control of the debtor.26 This
list is not exhaustive, however, and
Courts have held that a party may be
considered a “non-statutory” insider
depending upon “whether the person’s
transaction with the debtor was at
arm’s length.”27
The United States Supreme Court
agreed with the Ninth Circuit, establishing that the proper standard of
review is clear error.28 U.S. Bank contended that a mixed question of law
and fact is subject to de novo review,
while Lakeridge argued that a clear
error standard should apply.29 The
Court found that when a bankruptcy judge is determining insider status, the analysis is three-fold where
the judge is confronted with issues
that are legal and factual and issues
that are a combination of the two.30
In turn, when an appellate judge is
reviewing the bankruptcy judge’s
determination of insider status, each
of the aforementioned components
is subject to a different standard of
review.31 Here, the question before the
Court dealt specifically with whether
Rabkin was a “non-statutory” insider,
which the Court deemed to be a mixed
question of law and fact. Ultimately,
the Court found that the determination of whether Rabkin’s purchase
of MBP’s claim was an arms-length
transaction was primarily fact-intensive and, therefore, clear error was
the appropriate standard of review.32

eral or state arbitral law. Even if the
arbitration hearing is informal, it is
important that the witnesses be sworn
in and that there be presentations of
testimony and exhibits, along with the
opportunity to cross-examine. This is
because the arbitrator’s award can be
vacated if a party is not given due process at the hearing.4

Conclusion
Transactional lawyers who are preparing shareholder agreements and
operating and other agreements used
by LLC’s should consider including

Lamar, Archer & Cofrin, LLP
v. Appling
In Lamar, Archer & Cofrin, LLP v.
Appling,33 the United States Supreme
Court determined “what constitutes a
statement respecting the debtor’s financial condition” under 11 U.S.C. § 523.34
The debtor, Appling, owed the petitioner, Lamar, Archer & Cofrin, LLP, legal
fees relative to the petitioner’s representation of the debtor in a litigation.
The debtor represented to the petitioner
that he would be able to pay all current
and future legal fees from a tax refund
that he was expecting to receive. The
debtor never paid the final invoice, so as
a result, the petitioner sued the debtor
and obtained a judgment against him.
Subsequently, the debtor and his wife
filed for bankruptcy under Chapter 7.
The petitioner commenced an adversary
proceeding, alleging that its claim was
non-dischargeable under 11 U.S.C. §
523(a)(2)(B) on the grounds that the
debt arose from “false pretenses, a false
representation or actual fraud, other
than a statement…representing the
debtor’s financial condition” and that
the false statement at issue was related
to the debtor’s statements about his tax
refund.35 The debtor moved to dismiss
the complaint, arguing that the alleged
statement concerning the debtor’s financial condition that the petitioner relied
upon must be in writing.36 The bankruptcy court denied the motion, finding
that the debtor made two misrepresentations, which the petitioner replied
upon, and as a result incurred damages.
The District Court affirmed; however,
the Eleventh Circuit reversed, finding
that a statement relative to a debtor’s
financial condition may relate to a single
debt, but because the statement was
not in writing, the claim was dischargeable.37
Generally, a debt may be deemed
non-dischargeable in a bankruptcy when
it was procured by “false pretenses, a
false representation or actual fraud.”38
Statements that fall within this category
are not required to be in writing in order
to be considered non-dischargeable.39 In
addition, a debt is non-dischargeable if
made in writing and if it is a “materially
false” statement “respecting the debt-

Erica B. Garay, Esq., the owner of Garay
ADR Services, serves as a neutral arbitrator and mediator to resolve commercial,
business, and employment disputes. She
also serves on the NCBA Arbitration and
Mediation Panels. Erica B. Garay can be
reached at ebgaray@gmail.com.
1. See, e.g., Bus. Corp. L. § 1104(a).
2. See CPLR § 7506(b)(providing that the parties
be given notice of the hearing); CPLR § 7506(c)
(stating that each party is entitled “to be heard,
to present evidence, and to cross-examine witnesses”); 9 USC § 7.
3. CPLR § 7507 (requiring an award to be in
writing and affirmed by the arbitrator); 9 USC
§ 9 (same).
4. CPLR § 7511(b)(1);9 USC §§ 9-11.

or’s…financial condition.”40 Here, the
statement at issue was made about a
single asset and was not committed to
writing. In applying the plain language
of the Bankruptcy Code, the Supreme
Court held that a statement about a
single asset can be considered a statement respecting the debtor’s financial
condition, and if the statement is not
in writing, the debt may be discharged,
even if it is false.41
Matthew V. Spero is a Partner in Rivkin
Radler LLP’s Bankruptcy and Commercial
Litigation practice groups.
Jeannine M. Farino is an Associate in Rivkin
Radler LLP’s Bankruptcy, Complex Torts &
Product Liability and Medical Malpractice
Defense practice groups.
1. 11 USC §546(e).
2 138 S. Ct. 883 (2018).
3. Id. at 886.
4. Id. at 885.
5. Id.
6. Id.
7. Id. at 885-86.
8. Id. at 886.
9. Id. at 888.
10. Id. at 886.
11. Id. at 887.
12. Id. at 886-87.
13. Id. at 892-93.
14. Id. at 893-96.
15. Id.
16 138 S. Ct. 960 (2018).
17. Id. at 962.
18. Id. at 963.
19. Id.
20. Id.
21. 11 USC §1129(a)(10).
22. 138 S. Ct. at 962.
23. Id.
24. Id. at 964.
25. Id. at 962.
26. 11 USC §101(31)(B)(i)-(iii).
27. 138 S. Ct. at 962.
28. Id.
29. Id. at 966.
30. Id. at 965.
31. Id. at 965-66 (finding that when an appellate
court assess a purely legal conclusion made by
a bankruptcy judge, the standard of review is
de novo while issues that are purely factual are
subject to clear error standard of review).
32. Id. at 968-69.
33. 138 S. Ct. 1752 (2018).
34. Id. at 1757.
35. Id. at 1754 (quoting 11 USC §523(a)(2)(B)).
36. 138 S. Ct. at 1754.
37. Id. at 1755.
38. Id. at 1757 (citing 11 USC §523(a)(2)(A)).
39. Id.
40. Id. at 1757 (quoting 11 USC §523(a)(2)(B)).
41. Id.
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to the proper standard to utilize to value
the scheduled asset. Is it liquidation
value? Is it replacement value? Is it the
amount the debtor had to pay to acquire
the asset? These questions cannot be
answered by the preparer without violating the law.
Next, the debtor is required to list
all of his creditors in the appropriate
categories in which they fall. To do so,
the Debtor must be able to differentiate
between secured claims, priority claims
and general unsecured claims. Case law
is clear that a petition preparer can give
no advice with respect to the proper categorization of debts.9 Sometimes, whether
an obligation is a debt at all is not totally
clear. For example, when a client takes
a loan from a tax qualified retirement
plan, is the obligation to repay that loan
a debt? A petition preparer may not give
that legal advice.10
The debtors’ schedules require them
to outline their income and expenses on
a current basis. There are consequences
if those schedules are improperly completed. For example, if the debtors omit
some of their expenses and thereby show
that at months’ end they have surplus
income, the Court may determine that
they should be repaying their creditors
in an alternative chapter proceeding over
time, rather than obtaining a discharge
without paying anything on their claims
as is the case in Chapter 7. A petition
preparer can provide no advice when
completing the schedules of income and
expenses.
The Statement of Financial Affairs is
an important document which provides

to the Trustee and the creditor body,
detailed background information that
could give rise to various actions by the
Trustee to recover assets and to investigate whether suits may be brought to
bring assets into the bankruptcy estate.
Typically, an attorney will counsel a
proposed debtor as to the implications
of various of his answers to the questions posed in the Statement of Financial
Affairs. However, a petition preparer is
neither sufficiently informed nor authorized to provide legal advice as to the
completion of this form. An uninformed
client could trigger unintended lawsuits
against friends and relatives as a result
of information provided in the Statement
of Financial Affairs.
The Statement of Intention which
must be filed as one of the official forms
requires the debtor to take a position
with respect to whether he wishes to
reaffirm mortgage obligations and car
loans, and whether he wishes to continue
to honor or disclaim vehicle leases. Once
again, there are very distinct bodies of
law governing a debtor’s obligations with
respect to the completion of this form,
and whether and under what circumstances he is required to reaffirm his
mortgage obligation to preserve his right
to keep the mortgage in force and effect.
Similarly, there are implications to timely completing this form to preserve or
surrender rights in vehicles. It is almost
certain that a petition preparer will not
be versed in the legal nuances governing
the completion of this form. Moreover,
he certainly has no legal authorization
to opine on how it should be completed.
In 2005, the Bankruptcy Code was
amended under the Bankruptcy Abuse
Prevention and Consumer Protection
Act of 2005, Public Law 109-8. These

amendments included the creation of
the so-called “Means Test” to determine
the debtor’s eligibility to file a Chapter 7
petition. The Means Test, among other
things, requires a complicated calculation of “Current Monthly Income” based
upon a debtor’s last six months income
and provides certain express deductions
there against, often not bearing any relationship to the debtor’s actual expenses,
to determine whether the debtor is eligible to file a Chapter 7 petition. The proper completion of the Means Test is challenging even to bankruptcy attorneys
who file multiple Chapter 7 cases in the
course of a year. It is inconceivable that
a petition preparer could even address
some of the nuances involved. Certainly,
to the extent that he attempts to, he will
be rendering unauthorized legal advice.
Finally, the Bankruptcy Code is
explicit that a preparer cannot collect or
receive any payment from or on behalf of
the debtor “for the court fees in connection with filing of the petition.”11 Thus,
the petition preparer cannot even file the
petition on behalf of the debtor. In this
era of electronic filing, this limitation
creates a substantial inconvenience and
impediment to debtors’ expedited filing of
papers with the Bankruptcy Court.
As the legislative history to § 110
makes crystal clear, to operate within permissible guidelines, a bankruptcy
petition preparer is little if anything more
than a typist (“while it is permissible for a
petition preparer to provide services solely limited to typing, far too many of them
also attempt to provide legal advice and
legal services to the debtors.”).12 While
in practice many petition preparers go
beyond the limitations of the statute,
not only is this illegal, but it subjects the
preparer and his client to investigation by
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the Office of the United States Trustee,
the watch dog of the process. Your clients do not need to face the potential
anxiety and uncertainty while a U.S.
Trustee examines them as to their potential illegal relationship with the preparer.
Just as importantly, any advice, albeit
improperly given, will not be as sound as
that being rendered by an experienced
bankruptcy attorney. Finally, it should
be noted that properly undertaken, in
most cases, an attorney’s representation
in a consumer bankruptcy need not be
an expensive undertaking. It may very
well be that the total fees charged by an
experienced bankruptcy attorney may
amount to not very much more than that
charged by a non-lawyer preparer.
Robert L. Pryor is a partner and founder of the
Westbury law firm of Pryor & Mandelup, L.L.P.,
concentrating in bankruptcy, reorganization
and insolvency-related litigation. Mr. Pryor is
past Chairman of Bankruptcy Committee of
the Nassau County Bar Association.
1. See 11 USC § 110(a)(1) and 11 USC § 110(e)(2)
(A).
2. See 11 USC § 110(i)
3. See 18 USC § 156
4. See US Trustee v. Costello, (In re Rankin) 320
BR 171 (Bankr. D. Mont. 2005); In re Guttierez,
248 BR 287 (Bankr. W.D. Tex. 2000).
5. See In re Gross, 2009 Bankr. LEXIS 2761
(Bankr. E.D.Va. 2009); In re Brummitt, 323 BR 522
(Bankr. M.D. Fla. 2005).
6. See 11 USC §109 (h)(1).
7. See In re Martin, 424 BR 496 (Bankr. D.N.M.
2010).
8. See In re Bonarrigo, 282 B.R. 101 (D. Mass 2002)
9. See Bonarrigo, 282 B.R. at 101.
10. See Taub v. Weber, 366 F. 3d. 966 (9th Cir.
2004).
11. See 11 USC § 110(g).
12. House Report No. 109-31, PT 1, 109th Cong.,1st
SESS 62-63 (2005); See also Taub v. Weber, 366
F.3d at 966; Guitierrez, 248 B.R. at 237.
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In Brief
The Nassau Lawyer welcomes submissions to the IN BRIEF column announcing news, events and recent accomplishments of its current members. Due
to space limitations, submissions may
be edited for length and content.
PLEASE NOTE: All submissions to the
IN BRIEF column must be made as
WORD DOCUMENTS.

Forchelli Deegan Terrana LLP proudly announces that the firm has been
awarded a 2018 Top Workplaces honor
by Newsday. The Long Island Business
News featured Lisa M. Casa as Ones to
Watch: Law and honored Andrea Tsoukalas Curto as one of Long Island’s Top
50 Influential Women Class of 2018.
Erik Snipas was a panelist at the Real
Estate Young Alumni Roundtable lunch
at St. John’s University School of Law
sponsored by St. John’s Mattone Institute for Real Estate Law.
The Law Offices of Alan J. Schwarz,
P.C. of Garden City is pleased to
announce that Alan J. Schwartz has
been honored with the Super Lawyers
designation as a Top Rated Criminal
Defense Attorney in the New York
Metro Area.
Joan Lensky Robert of Kassoff,
Robert & Lerner received the 2018
Outstanding Service Award from the
Community Living Corporation for her
years of support and advocacy on behalf
of individuals challenged by age and

REIMBURSEMENT ...
Continued From Page 12

Huntington Hospital v. Abrandt,7 a hospital had sued a former patient on an
account stated. The patient defended by
arguing that she had been charged more
than the “fair market value” for the services rendered to her, based on the fact
that the hospital typically charged lower
rates to other patients – such as patients
covered by Medicaid and Medicare. The
patients’ argument was thus implicitly
the same as the carriers’ argument in
Paracha: that a medical provider’s rate
should be deemed unreasonable and
unenforceable simply because it is higher – even substantially higher – than
“governmental” or other types of “high
volume” rates charged for the same service in other settings.
The Appellate Term rejected the argument, just as the Commercial Division
did in Paracha, reasoning that, “[t]he
fact that lesser amounts for the same
services may be accepted from commercial insurers or government programs
as payment in full does not indicate that
the amounts charged to [these] [patients]
were not reasonable.”8 The Appellate
Term also rejected the argument that
the provider’s rates were unreasonably
high based on a comparison with other
contractual cost structures – which the
plaintiff in Huntington Hospital cited
as “evidence” of the “fair market value”
of the services in question – precisely as
United argued in Paracha.9 The court
went on to dismiss the claim regarding
“unreasonable charges” and awarded
summary judgment to the provider hospital.
In two other cases with remarkably similar overtones, UnitedHealthcare Servs.,

neys were featured presenters
at the Long Island Tax Professionals Symposium 2018 in
Woodbury, New York. Partner
Gregory Matalon presented
Karen Tenenbaum of
on Estate Planning updates,
Tenenbaum Law, P.C. spoke
partner Stuart Schoenfeld
with other firm attorneys
and associate Monica Ruela
at the 2018 NYS Society of
presented on navigating the
CPAs, Nassau All Day Tax
Medicaid application process
Conference on NYS Residenand partner Yvonne Cort
cy Audits, presented at the
presented on IRS collection
Tax Practitioner’s Institute,
updates. Partner Robert
discussing the Nuts & Bolts
Marian C. Rice
Barnett presented a total of
of NYS Tax Residency Audits
seven programs on topics conand NYS Tax Collection
issues, and spoke about IRS and NYS cerning Tax and Estate Planning and
Tax Collection at the NYS Society of TCJA updates, throughout this threeCPAs, Suffolk Annual Tax Conference. day event.
Ms. Tenenbaum is a finalist for the
Bernard Kennedy and Craig L.
KPMG’s ATHENA Leadership Award
and has also been nominated by Best Olivo announced that the Bond, Schoeof Long Island for “Best Lawyer” and neck & King Garden City office has been
Tenenbaum Law, P.C. for “Best Law recognized by the 2019 U.S. News-Best
Lawyers® “Best Law Firms” in four
Firm.”
categories, including Education Law;
Capell Barnett Matalon & Schoenfeld Employment Law – Management; Labor
LLP partners Robert Barnett, of the Law – Management; and Litigation –
firm’s Tax, Estate Planning and Estate Labor & Employment.
Administration areas, and Stuart
It is with pride that Pegalis & ErickSchoenfeld, of the firm’s Elder Law,
Medicaid and Estate Planning practice son, LLC announces its founding partner
areas, recently presented at the Nassau/ and one of the nation’s foremost medical
Suffolk Chapter of the National Confer- malpractice trial lawyers for patients,
ence of CPA Practitioners. The program Steven E. Pegalis, was recognized as
was titled “TCJA AND IRA Yesterday & “Lawyer of the Year” by Best Lawyers®
Today”. Partner Yvonne Cort recently for 2019, for Long Island Medical Malparticipated on a panel at Long Island practice Law — Plaintiffs. Mr. Pegalis
University Civil and Criminal Tax Con- was previously named the “Lawyer of
troversy Forum. Five of the firm’s attor- the Year” for Plaintiffs’ Personal Injury
disability-related issues, and
over 25 years of dedication to
elder and disability law.

Inc. v. Tesser,10 and UnitedHealthcare
Servs., Inc. v. Davenport,11 United sued
non-participating physicians (surgeons),
again to limit those physicians’ reimbursements to amounts consistent with
FAIR Health billing guidelines. Justice
Bucaria of The Commercial Division
of the Nassau County Supreme Court
initially either dismissed outright or
expressed significant concerns regarding
the viability of United’s core claims.
In Tesser, the court dismissed
United’s tortious interference, fraud,
negligent misrepresentation, and GBL §
349 claims, consistent with the outcome
in Paracha, while leaving intact United’s
claim based on unjust enrichment.12 The
court in Tesser reasoned that although
United’s ability to recoup alleged overpayments may be limited in light of the
New York Insurance Law, “a doctor may
not charge a fee which is excessive or
unreasonable.”13 The general principle
of freedom to contract is not discussed
in the Tesser decision. In Davenport,
the court similarly dismissed each of
United’s claims based on excessive billing rates, and left intact only United’s
conceptually distinct claim (unique to
that case, apparently) regarding allegedly “duplicate payments.”14
15

In another case, discontinued by stipulation of the parties, UnitedHealthCare
Servs., Inc. v. Asprinio,16 United again
had sought to prevent a non-participating
physician from billing at rates deemed
by United to be “excessive” and “unreasonable.”17 Justice Scheinkman of The
Commercial Division of the Westchester
County Supreme Court denied United’s
initial motion for injunctive relief, which
was aimed at preventing the non-participating provider from billing his patients
for the unpaid balance due based on

his standard-rate invoices, after applying United’s remittance.18 Just as in
Paracha and Tesser, United claimed
that the physician’s standard charges
were “unlawful, excessive and unenforceable,”19 and that billing patients
at that level tortiously interfered with
United’s contractual relations with its
insureds, and violated General Business
Law § 349.
The court found it unlikely that
United would succeed on the merits of
its claims and denied injunctive relief,
observing that, “while the predicate of
the action against Defendants is the
contention that their charges are excessive, United has not offered any evidence
that such is in fact the case.”20 The court
rejected United’s suggestion that the
FAIR Health guidelines constituted a
binding measure: “[T]he FAIR Health
database . . . has not been shown to
be the sole authoritative standard.”21
Following the filing of counterclaims by
the involved provider, on December 11,
2015, the parties stipulated to discontinuance of the case, with prejudice.

Conclusion
These cases commenced by United
are notable in that each involved a
carrier in the role of plaintiff, seeking offensively to limit reimbursements.
More commonly, the non-participating
provider initiates suit in an effort to win
reimbursement from a defendant carrier.22 In that setting, the physician plaintiffs frequently assert claims under the
Employee Retirement Income Security
Act of 1974.23 ERISA’s civil enforcement
provisions provide avenues for non-participating providers to seek reimbursement at their standard rates, provided
that the requisite circumstances are presented.24

Litigation in 2017. Pegalis & Erickson,
LLC has also been recognized for the
eighth consecutive year by U.S. News
“Best Law Firms,” as a TIER ONE Long
Island law firm for Medical Malpractice
Law – Plaintiffs and Personal Injury
Litigation – Plaintiffs.
Brian Andrew Tully of Tully Law,
PC and founder of ElderCare Resource
Center, Inc., has announced that he has
earned his Elder Law Attorney Recertification from the National Academy of
Elder Law Attorneys, Inc. (NAELA). Mr.
Tully’s most recent certification will run
through November 2023.
Ronald Fatoullah & Associates is
pleased to announce that four of the
firm’s attorneys have been selected as
Super Lawyers for 2018 including Ronald Fatoullah, for his tenth consecutive
year (Elder Law), Managing Attorney,
Elizabeth Forspan as a Super Lawyers Rising Star (Estate Planning &
Probate), and James A. E. Asquith as a
Super Lawyers Rising Star (Elder Law).
PLEASE EMAIL YOUR SUBMISSIONS TO:
nassaulawyer@nassaubar.org with subject
line: IN BRIEF

The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Ms. Rice is a
Past President of NCBA.

For the foreseeable future, non-participating providers will continue to fight
for their right to standard-rate reimbursements, both in federal and state
court. The series of negative decisions
suffered recently in this area by United
constitute important developments in a
complex field.
Mark S. Mulholland is a Senior Litigation
Partner and former Managing Partner of
Ruskin Moscou Faltischek, PC in Uniondale.
Mr. Mulholland represented defendants in
Paracha.
1. Ins. Law §§ 3216(i)(9), 3221(k)(4) and 4303(a)
(2).
2. See www.fairhealth.org/About-FH.
3. No. 070033/2014, Short Form Order at 1-2
(Sup. Ct., Suffolk Co. Sept. 16, 2015), available
at https://goo.gl/axRdo6.
4. 526 U.S. 286, 291 (1999).
5. See, e.g., Village Taxi Corp. v. Beltre, 91
A.D.3d 92, 99 (2d Dept. 2011); Matter of Riese,
100 A.D.3d 516, 516 (1st Dept. 2012).
6. Paracha, supra n.3, at 3.
7. 4 Misc.3d 1 (App. Term 2d Dept. 2004).
8. Id. at *3 (emphasis added).
9. Id.
10. No. 606619/2014 (Sup. Ct., Nassau Co. Dec.
11, 2015).
11. No. 603617/2015 (Sup. Ct., Nassau Co. Nov.
2, 2015).
12. Tesser, supra n.10, at 3.
13. Id. at 4 (citing Ins. Law § 3224-b[b]).
14. Davenport, supra n. 11, at 2-4.
15. Id.
16. No. 58353/2015, Short Form Order at 1-2
(Sup. Ct., Westchester Co. Aug. 27, 2015).
17. Id.
18. Id. at 4-6.
19. Id. at 6.
20. Id. at 10.
21. Id.
22. See, e.g., Star Multi Care Servs., Inc. v.
Empire Blue Cross Blue Shield, 6 F. Supp.3d
275 (E.D.N.Y. 2014); The Plastic Surgery Group,
P.C. v. United Healthcare Ins. Co. of New York,
Inc., 64 F.Supp.3d 459 (E.D.N.Y. 2014).
23. 29 U.S.C. § 1001 et seq.
24. See Neuroaxis Neurosurgical Assoc., P.C. v.
Costco Wholesale Co., 919 F.Supp.2d 345, 351
(S.D.N.Y. 2013); The Plastic Surgery Group,
P.C., 64 F.Supp.3d at 459.
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Committee Reports

NCBA New Members

Women in the Law
Meeting Date: 9/26/18
Chair: Christie Jacobson
The committee sponsored a lecture entitled “Marketing for Female
Attorneys” given by Edith Reinhardt
(Principal of RDT Content Marketing LLC), and Mindy Wolfle (Chief
Marketing Officer, Vishnick McGovern Milizio LLP and President
of Neptune Marketing LLC). The
lecture provided insights regarding
online presence enhancement and
networking skills in the digital age.

Money, Make it Last.”

We welcome the following new members

Construction Law

Attorneys

Meeting Date: 11/20/18

Nadine G. Citron

Chair: Michael Ganz

Michael J. Langer

Women in the Law

Meeting Date: 10/31/18
Chair: Christie Jacobson
This meeting enjoyed the presence of members from the Nassau County Women’s Bar
Association and featured a presentation by
Denisa Tova, MBA, CFP®, CDFA™, of Klein,
Leibman & Gresen, LLC, entitled “It’s Your

Students

Guest speaker Joseph Wallwork,
P.E., of Nautilus Consulting LLC,
delivered a presentation entitled
“Determining the Cost to Complete
A Construction Project,” which included a discussion on various topics
related to contractor termination in
the middle of a construction project.

The Committee Reports column is compiled by
Michael J. Langer, a partner in the Law Offices
of Michael J. Langer, P.C. Mr. Langer is a former
law clerk in the United States Court of Appeals for
the Second Circuit, and a former Deputy County
Attorney in the Office of the Nassau County
Attorney. Mr. Langer’s practice focuses on matrimonial and family law, estate and commercial litigation, and criminal defense.

Daniel Johnston
Johnston Law LLC

Anthony M. Alesandro
Melanie Lacey
Sasha Amanda Pezenik

Suzanne B. Leeds Klein
Leeds Brown Law, P.C.

Marc Scolnick

Patrick B. McKeown
Smetana & Schwartz

Jay F. Korth

In Memoriam
Edward J. Shapiro

Erik W. Snipas
Forchelli Deegan
Terrana LLP

NCBA Committee Meeting Calendar • Dec. 10, 2018 - Jan. 17, 2019
Questions? Contact Stephanie Pagano at (516)747-4070 or spagano@nassaubar.org.
Please Note: Committee Meetings are for NCBA Members. Dates and times are subject to change.
Check www.nassaubar.org for updated information.
COMMERCIAL LITIGAION
Monday, December 10, 2018
12:30 p.m.
John P. McEntee
MATRIMONIAL LAW
Wednesday, December 12
5:30 p.m.
Jennifer Rosenkrantz
CIVIL RIGHTS/MENTAL HEALTH LAW
JOINT MEETING
Thursday, December 13
12:30 p.m.
Robert L. Schonfeld-Civil Rights/Jamie A.
Rosen, David Z. Carl-Mental Health Law
LABOR & EMPLOYMENT
Thursday, December 13
12:30 p.m.
Paul F. Millus
BANKRUPTCY LAW
Friday, December 14
8:00 a.m.
Matthew V. Spero
WOMEN IN THE LAW
Tuesday, December 18
12:30 p.m.
Christie R. Jacobson
ATTORNEY/ACCOUNTANTS
Tuesday, December 18
12:30 p.m.
Jennifer L. Koo/Edith Reinhardt

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, December 18
12:30 p.m.
Deborah E. Kaminetzky
VETERANS & MILITARY LAW
Tuesday, December 18
12:30 p.m.
Gary Port

EDUCATION LAW
Tuesday, January 8
12:30 p.m.
Candace J. Gomez
LABOR & EMPLOYMENT
Tuesday, January 8
12:30 p.m.
Paul F. Millus

ETHICS
Tuesday, December 18
5:30 p.m.
Alfred C. Constants III

REAL PROPERTY LAW
Wednesday, January 9
12:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link

ANIMAL LAW
Tuesday, December 18
6:00 p.m.
Matthew A. Miller

ASSOCIATION MEMBERSHIP
Wednesday, January 9
12:45 p.m.
Adam D’Antonio

ALTERNATIVE DISPUTE RESOLUTION
Wednesday, December 19
5:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

MATRIMONIAL LAW
Wednesday, January 9
5:30 p.m.
Jennifer Rosenkrantz

DIVERSITY & INCLUSION
Thursday, December 20
6:00 p.m.
Hon. Linda K. Mejias

PUBLICATIONS
Thursday, January 10
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

HOSPITAL & HEALTH LAW
Thursday, January 3, 2019
8:30 a.m.
Douglas M. Nadjari

APPELLATE PRACTICE
Monday, January 14
12:30 p.m.
Barry J. Fisher

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, January 3
12:45 p.m.
Moriah Adamo

VETERANS & MILITARY LAW
Tuesday, January 15
12:30 p.m.
Gary Port

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, January 15
12:30 p.m.
Deborah E. Kaminetzky
ETHICS
Tuesday, January 15
5:30 p.m.
Alfred C. Constants III
SURROGATES COURT ESTATES &
TRUSTS
Tuesday, January 15
5:30 p.m.
Lawrence N. Berwitz/Jennifer Hillman
PLAINTIFF’S PERSONAL INJURY
Thursday, January 17
12:30 p.m.
John Coco
DIVERSITY & INCLUSION
Thursday, January 17
6:00 p.m.
Hon. Linda K. Mejias
NEW LAWYERS
Thursday, January 17
6:30 p.m.
Jamie A. Rosen/David Z. Carl
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IRS AND NYS TAX ATTORNEY

NO FAULT ARBITRATIONS

NEIL R. FINKSTON, ESQ.
Benefit From a Reliable & Experienced Appellate Specialist
Former Member of Prominent Manhattan Firm
Available for Appeals, Trial Briefs & Substantive Motions
Free Initial Consultation • Reasonable Rates
Law Office of Neil R. Finkston
8 Bond Street Suite 202, Great Neck, New York 11021
(516) 441-5230
Neil@FinkstonLaw.com
www.FinkstonLaw.com

PHYSICIAN-ATTORNEY

TRAFFIC VIOLATIONS

MEDIATION/SETTLEMENTS
MEDIATION/SETTLEMENTS
SKILLED NEGOTIATOR • 45 YEARS EXPERIENCE
PERSONAL INJURY LITIGATION

Appeals and Complex Litigation

PREPARATION OF BRIEF • CASE PRESENTATION / ARGUMENT
SETTLEMENT DISCUSSIONS • FOLLOW UP UNTIL RESOLUTION

~CHARLES HOLSTER~

Send me your select files that are ready for mediation forum
HEAVY CASES ONLY

30 years experience ∙ Free consultation

FORECLOSURE & TAX LAW

(516) 747-2330
www.appealny.com
cholster@optonline.net

IRS TAX LITIGATION
NYC WATER LITIGATION

DIVORCE MEDIATION
KENNETH B. WILENSKY, ESQ.

• Fellow, American Academy of Matrimonial Lawyers since 1992
• Named to NY Times List of Family Law “Super Lawyers” 2007,
2008, 2009, 2010, 2011, 2012, 2013, 2014, 2015 and 2016
• Author, Chapter on Alternative Dispute Resolution, Matthew
Bender, New York Civil Procedure, Matrimonial Actions-1997
• Chairperson (1993-1996) Nassau County Bar Association
Committee on Alternative Dispute Resolution
• 28 years of mediation/collaborative law experience

DISABILITY INSURANCE LAW

Law Offices of Vessa & Wilensky P.C.
626 RexCorp Plaza, Uniondale, N.Y. 11556
(516) 248-8010 ∙ www.lawvw.com

ENVIRONMENTAL COUNSEL

CONSTRUCTION LAW

ADVERTISE HERE
CALL 631-737-1700

ROBERT P. ROVEGNO, ESQ. • ROVEGNO LAW, P.C.
600 OLD COUNTRY ROAD • SUITE 505 • GARDEN CITY, NY 11530
516-729-0033

OFFICE SPACE

