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NCBA Welcomes
New Executive Director
New NCBA Executive Director Liz
Post has a vision for the 119-yearold Nassau County Bar Association, to
become the premier metropolitan bar
association in the country by combining
the rich history of Domus with modern
technology.
“Domus provides a ‘home’ for our local
legal community to gather, break bread,
socialize, and learn,” says Post. “This
camaraderie stands out among today’s
bar associations, but it is not enough to
draw in the newer generations of attorneys. I plan to keep the NCBA relevant
to all Nassau County lawyers by using
technology: including, online CLE and
webinars, search engine optimization for
the Lawyer Referral Service, an interactive website and active social media
marketing campaign to complement the
quality live events and services our Bar
Association offers.”
While Liz is looking ahead, she has
spent almost three decades dedicating
herself to public service and the administration of justice.
Post was raised in Middletown,

New
York,
the second of
five children.
After
earning her B.A.
in
Political
Science from
the Maxwell
School of Citizenship and
Public Affairs
at
Syracuse
University,
Executive Director
Liz Post
she moved to
Washington D.C.
to become a legislative aide for her
hometown congressman, U.S. Representative Benjamin A. Gilman.
“Working for Congressman Gilman
set the tone for the rest of my career in
public service,” remembers Post. “He
was extremely tolerant and accepting
of different viewpoints, to the point that
many members of his staff, including
myself, did not belong to his political
party. But we all shared the common
goals of providing exemplary constitu-

ent services and representing the interests of our diverse community.”
It was also on Capitol Hill that Post
first began to climb the executive ladder. “During my first year on the Hill,
there was an opening for Congressman
Gilman’s Legislative Director and, for
the first time, I envisioned myself as
a manager. I was very grateful for the
promotion and the opportunity to supervise the staff and direct Congressman
Gilman’s legislative agenda.”
After three years on Capitol Hill,
Post returned to New York to pursue
a Master of Public Administration at
NYU Wagner School of Public Service,
specializing in Management for Public
and Nonprofit Organizations. “I learned
the nuts and bolts of running an organization: budgeting, finance, accounting,
organizational development, and human
resources.”
During her two years back in New
York, Post also served as Legislative
See DIRECTOR, Page 12
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Does the Warrantless Utilization of DNA

NCBA Hosts Another Successful
Open House During Pro Bono Week

Against a Non-Consenting Third Party
Violate the Fourth Amendment?

Page 8

Portable Breath Test Results Should Be
Admissible At Trial

Page 9

Gale D. Berg

More than Just Notorious: The Remarkable
Ruth Bader Ginsburg

Page 10

General

Recent CPLR Amendments Make
Trial Prep Easier

Page 11

OF NOTE
NCBA Member Benefit - ID Card Photo
Obtain your photo for Secure Pass Court
ID cards at NCBA Tech Center

Only For New Applicants
Cost $10 • December 4, 5 and 6, 2018
9:00 a.m.- 4:00 p.m.

UPCOMING PUBLICATIONS
COMMITTEE MEETINGS AT
DOMUS
Thursday, November 29, 2018, 12:45 p.m.
Thursday, January 3, 2019, 12:45 p.m.

October means Pro Bono and the
attorneys of the Nassau County Bar
Association show their support by participating in the Open House held at
Domus during Pro Bono Week. This year
the Open House took place on Thursday,
October 26, between the hours of 3:00 to
7:00 p.m.
Since 2011, NCBA has hosted the Open
House jointly with Nassau Suffolk Law
Services and The Safe Center L.I. twice a
year. Help is provided on various issues,
including mortgage foreclosure, matrimonial and family, bankruptcy, labor
and employment, trusts and estates and
immigration. Members of the public regChandra Ortiz and John Zenir provide pro bono ister to ask questions on any legal topic
they have and receive guidance on how to
assistance to Nassau residents at the Open
House.
resolve them.

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
Alcohol or drug use, depression or
other mental health problems?
Call Lawyer Assistance Program

(888)408-6222

“The people who came for
our help were appreciative
of all the time the volunteer
attorneys gave them.”
Joseph Harbeson, co-chair of the
Access to Justice Committee

“The Open House was a great success,”
remarked Joseph Harbeson, co-chair of
the Access to Justice Committee. “The
people who came for our help were appreciative of all the time the volunteer attorneys gave them. Hopefully, we were able
to resolve some of their problems or send
them in the right direction.”
Forty-six volunteer attorneys met oneSee OPEN HOUSE, Page 17
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Criminal Law
The Court of Appeals Claws Back on
“Innocence” Claims in Tiger
“A plea of guilty . . . generally marks
the end of a criminal case, not a gateway
to further litigation.”1 The New York
Court of Appeals recently reinforced
this principle in People v. Tiger,2 wherein the majority held that a defendant
who has pleaded guilty may not subsequently raise a “freestanding” claim of
“actual innocence” in a CPL § 440.10(1)
(h) motion to vacate a judgment of
conviction on the ground that the judgment was obtained in violation of the
Constitution.3 This article examines the
Tiger decision and its implications for
practitioners, as well as the continuing
viability of actual-innocence claims.

The Tiger Decision
The criminal defendant in Tiger pleaded guilty to endangering the welfare of a
vulnerable, incompetent, or physically
disabled person in the first degree by
recklessly bathing a profoundly disabled
child in scalding water and causing the
child serious physical injury. Two years
after her guilty plea, the defendant
moved to vacate her conviction pursuant
to § 440.10(1)(h), based upon, inter alia,
her allegation that she was actually
innocent. The defendant contended that

she did not cause
the child’s injuries
but, rather, the
injuries resulted
from the child’s
adverse reaction
to medication. An
issue that arose
from the defendant’s motion was
whether a freestanding claim of
Tammy J. Smiley
actual innocence,
made by a defendant who had
pleaded guilty, was cognizable under
§ 440.10(1)(h). The Appellate Division,
Second Department, held that it was, but
the Court of Appeals (in a 5-2 decision),
held that it was not, and reversed the
Second Department.
In reaching its determination, the
Court of Appeals assessed numerous
factors, including statutory construction,
legislative intent, and the concept that
a “defendant who has entered a valid
guilty plea no longer enjoys the presumption of innocence and, in fact is
presumed guilty.”4 The Court’s majority
noted that other subsections of § 440.10

— a statute that
provides for collateral, post-judgment challenges
to
convictions
— carve out the
instance where
a defendant who
pleaded
guilty
may raise a freestanding claim of
actual innocence,
Andrea M.
and also carve
DiGregorio
out the circumstances where a
claim of “newly discovered evidence”
may support an actual-innocence claim
(which is available only to a defendant
who was convicted after trial). However,
§ 440.10(1)(h) does not have such a
provision. Therefore, the court concluded, the legislature did not intend for §
440.10(1)(h) to afford a basis upon which
a defendant who has pleaded guilty
can raise a freestanding claim of actual
innocence.5 The Tiger majority noted,
“[c]ourts, of course, cannot broaden the
scope of the remedy afforded by § 440.10
beyond what the Legislature unambiguously specified.”6

Viability of
Actual-Innocence Claims
The Tiger decision, however, does not
foreclose all post-judgment freestanding
claims of actual innocence. Nor does the
decision deprive defendants who claim
they are innocent — even those defendants who had previously pleaded guilty
— from bringing post-judgment collateral challenges to the validity of their
convictions. Indeed, in his concurring
opinion in Tiger, Judge Garcia discussed
various procedural protections that may
be employed by criminal defendants who
maintain their innocence.
For example, and as noted in Tiger,
§ 440.10(1) (g-1) provides for a specific form of newly discovered evidence—
DNA evidence—to provide a basis for
a defendant to collaterally challenge a
conviction at the post-conviction stage.
As set forth in the statute, this procedural challenge is available even to a
defendant who has pleaded guilty.7
CPL § 440.10(1)(g) also provides a
basis upon which a defendant — including a defendant who asserts actual innoSee TIGER, Page 17
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Create Change ... Volunteer
As we savor all of the wonderful things fall has
to offer – warm foliage, apple picking, pumpkin
spice lattes, Halloween candy – and approach
Thanksgiving, a holiday where we gather with
family and friends and reflect on what we are
thankful for, I cannot help but think about all of
the things I am appreciative of in my life. This
time of year also motivates me to contemplate
what more I can do to help others and assist those
who are less fortunate. So, among the things I
am thankful for, I am thankful for the NCBA, its
staff and all the volunteers who together provide
diverse opportunities to give to others. I know we
all want to help others, so I encourage you to take
advantage of all of the opportunities offered by
the Nassau County Bar Association to give back
and here are just some of those ways.

for its charitable endeavors. One of these events is
the Thanksgiving lunch for senior citizens. Each
Thanksgiving, local seniors who find themselves
without close family to spend Thanksgiving with
are treated to a luncheon with all the trimmings
at Domus. This lunch is served by members of the
Bar Association and their families, so roll up your
sleeves and come join us on Thanksgiving. The food
is generously donated by NCBA’s in-house caterer,
Esquire Fine Dining.

From the
President

LAWYERS ASSISTANCE PROGRAM (LAP)

In addition to all of our community outreach
programs, the NCBA also provides necessary support to our members. The Nassau County Bar
Association Lawyer Assistance Program offers support to lawyers, the judiciary, law students, and
Elena Karabatos their immediate family members facing substance
ACCESS TO JUSTICE
abuse, emotional, physical or mental difficulties,
among other struggles. Members of LAP engage in
Our Bar Association, along with other local organizaa
variety
of
activities, including, but not limited to, attending
tions — including The Safe Center LI, Nassau Suffolk Law
Services, Legal Aid Society of Nassau County, Nassau County monthly meetings, speaking at law schools, presenting at CLE
Assigned Counsel Defender Plan, Hofstra School of Law, programs, and providing support to individual peers in need.
Touro Law Center, and Nassau County government — work It is a great outlet for members to help their colleagues while
together to provide information to the community about pro also helping themselves. LAP services are free and strictly
bono and reduced fee legal resources available to those in confidential pursuant to Section 499 of the Judiciary Law and
need. We not only coordinate legal services for community the Rules of Professional Conduct. LAP is completely indepenmembers specific to their individual issues, but we also dent of the grievance committees of the Appellate Division and
strengthen the core of volunteer attorneys through education NCBA.
and professional development. Giving back takes many forms,
NASSAU ACADEMY OF LAW
but the gift of time is often more valuable than the gift of
The
NCBA
also offers continuing legal education promoney. This season, consider donating your legal expertise to
grams
through
the Nassau Academy of Law, which organizsomeone in need. It can be life changing.
es such programs on an endless range of topics. Members
have the opportunity to not only gain additional knowledge
COMMUNITY RELATIONS AND PUBLIC
in various areas of the law while earning their required
EDUCATION (CRPE)
CLE credits, but also to volunteer their time and share
In another effort to provide legal information to the com- their own legal expertise by participating as presenters
munity, several times a year the Bar Association offers free during these programs.
community education seminars on legal issues of concern to
the general public. Seminar presentations focus on topics of
MOOT COURT/MOCK TRIAL
interest to reach a wide-ranging audience, and include, but
It is crucial to our profession and to our Bar Association
are not limited to, DWI laws, real estate taxes, elder law, to encourage and support the next generation of lawyers.
workplace issues, housing, family and matrimonial law, Each year, the Nassau Academy of Law hosts the Elaine
discrimination, identity theft, special education, and home Jackson Stack Moot Court Competition for local law stuimprovement contracts. Another way to donate your time is dents. It is a great way for the students to practice their
to be a presenter at one of our CRPE seminars.
litigation skills before a tribunal made up of our members

MORTGAGE FORECLOSURE PROJECT
In early 2009, the NCBA established a pro bono mortgage
foreclosure prevention clinic to provide one-on-one guidance,
advice and direction to Nassau County homeowners facing
mortgage foreclosure. In April 2010, members of our Bar
began volunteering to represent homeowners in the Supreme
Court in Nassau County during mandated mortgage foreclosure conferences between the lender, borrower and court
officials. To date, our members have helped more than 14,000
families facing foreclosure or dealing with the aftermath of
Superstorm Sandy, on a pro bono basis through the Mortgage
Foreclosure Project. Clinics are held twice a month to address
the demand for help, and include the services of interpreters
in several languages, bankruptcy attorneys, and nonprofit
housing counselors. Volunteering your time to this wonderful
project is another great way to give back.

WE CARE
The WE CARE Fund is nationally-recognized and is part of
the charitable arm of the Nassau County Bar Association. WE
CARE is nurtured by the tireless efforts of lawyers and judges. With the financial support and personal effort of so many,
WE CARE has been able to serve the community and improve
the quality of life for children, the elderly and others in need
throughout Nassau County. Since its inception in 1988, WE
CARE has raised and gifted over $3 million to more than 100
charitable causes by creating wonderful events to raise money

who volunteer their time to act as moot court judges.
In addition, during the year our members have the opportunity to volunteer their time to local high school students as
they prepare for and participate in the Mock Trial competition, which has been re-named “The Caryle Katz Mock Trial
Competition” in honor of Caryle Katz. Ms. Katz, for the past
29 years, was the NCBA staff coordinator for the Mock Trial
competition. The mock trial process is a great way to teach,
encourage and motivate high school students to consider a
career in the legal profession by providing them with support
and advice to argue a real case in a real courtroom setting.

STUDENT MENTORING
Our Bar Association also works in conjunction with local
middle schools to provide mentoring to students. Members
have the opportunity to volunteer to be assigned to students, one-on-one, to mentor them and motivate them to
set and work toward positive goals. Mentors meet with
students on school premises twice a month for 45 minute
sessions. This program is a great way to give back and be a
role model for a younger generation.
Whether through volunteering your time or donating
funds, the Nassau County Bar Association offers so many
opportunities to get involved and give back. As we reflect
on all of the things we are thankful for in our own lives
this season, let’s come together at the NCBA to help give to
others and have fun while we do it.

Esquire’s Email Address Correction
The email address for James Poirot, the Manager of NCBA’s restaurant Esquire, was incorrectly listed in the October 2018
issue of the Nassau Lawyer. The correct email address is gcc505@gmail.com. If you are celebrating a special occasion or
simply enjoying lunch at the Bar, please contact James with any questions or concerns you may have.
Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.
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Criminal Law

Gun Seizures Under the “SAFE Act”
The New York Secure Ammunition
and Firearms Act (hereinafter “SAFE
Act”) was enacted in January 2013,1
and was a response to the Newtown,
Connecticut, school shooting of 2012.
The Act significantly changed the
Penal Laws regarding guns, and
included provisions allowing for the
removal of guns from persons found
to be harmful pursuant to the Mental
Hygiene Law. At first glance, those
provisions seemed reasonable, but in
practice they have been the opposite.
The specific provisions are MHY §
9.46 and PL § 400.00(11)(b) and (c).
MHY § 9.46 requires that a Director of
Community Services be notified “when
a mental health professional currently
providing treatment services to a person determines . . . that such person
is likely to engage in conduct that
would result in serious harm to self
or others.”2 Pursuant to Article 41 of
the MHY, the Director of Community
Services is the “chief executive officer”
of the mental health unit that has been
established by a local government for
purposes of the MHY.3

Notification Leads to Gun Seizure
When a Director receives an MHY
§ 9.46 notification and agrees that
the subject person is likely to engage
in harm, the Director must notify the
New York State Division of Criminal
Justice Services. After such a report is

made, § 400.00(11)(b) and (c)
provide variously that:

shotguns, that may happen
only if police are pro-active
and conduct a full inquiry
regardless that the subject
has no pistol license.

Whenever the director . . . makes a report
pursuant to section 9.46
Improper Reporting
. . . [DCJS] shall conis Common
vey such information,
whenever it determines
That point aside, the real
that the person named
problems with the reportin the report possesses
ing requirement are that,
a license issued pursu(1) there is no hearing or
Jerold E. Levine
ant to this section, to
other due process requirethe appropriate licensment; (2) once reported to
ing official, who shall
DCJS, the subject becomes
issue an order suspending or disqualified from gun ownership fedrevoking such license. [S]uch per- erally and will be denied gun purchasson shall surrender such license es under the National Instant Check
. . . and any and all firearms, System (NICS); (3) the only way out of
rifles, or shotguns owned or pos- the disqualified system is to obtain a
sessed . . . . In the event such . . Certificate of Relief from Disabilities,
. is not surrendered, such items and (4) most importantly, MHY § 9.46
shall be removed and declared a reports are being filed routinely even
nuisance.4
where subjects are not likely to engage
in harm. An avalanche of such cases
Presumably, the DCJS records check have been cited by an attorney in
also includes whether the subject holds Monroe County,5 and this writer curan assault weapon registration.
rently is representing several clients
An interesting wrinkle in the sys- who have lost their rights after the
tem is that if the subject does not hold filing of a § 9.46 report.
a pistol license (or assault weapon regThe reason for improper MHY § 9.46
istration), then police might never visit reporting is obvious: Doctors and psybecause there will be no State record chiatric units in hospitals are terrified
of gun ownership for DCJS to check. of potential liability for not reporting
In such cases, even though the law someone who appears to be non-threatrequires surrender of any rifles and ening, but who upon release from a

facility then uses a gun to shoot themselves or others. Not filing a report
probably would create a claim that the
care provider failed to comply with a
statutory requirement, and that such
failure led to the harm; virtually automatic liability in a negligence case.
Therefore, the solution for care providers is easy: report everyone.
This approach to MHY § 9.46 reporting was confirmed in testimony given
in a 2016 case in Yates County. In re
McKay6 involved a pistol license revocation hearing based upon Ms. Donna
McKay’s visit to the “psychiatric floor”
of a local hospital because “she had
been feeling anxious after starting on
some cold medicine with codeine she
had been prescribed a few days earlier
for bronchitis.”7 In testimony regarding
the § 9.46 report made by the hospital,
a doctor from the hospital stated, “I
am signing it every day, every patient
that comes into the Hospital, and it’s a
generic form . . . .”8
The results of routine automatic
MHY § 9.46 reporting are piling up.
Estimates are that 6,500 people each
month are being entered into the system,9 and based upon what has been
discovered thus far, perhaps most do
not represent any threat to themselves
or others.
See GUN, Page 23
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CELEBRATE THE SEASON AT DOMUS...
AND BRING THE FAMILY!
NCBA 86TH ANNUAL HOLIDAY CELEBRATION

Photo by Hector Herrera

There are many events at Domus throughout the year, but the Holiday
Celebration is truly a family occasion. Rejoice in the simple pleasure of sharing
a fun evening with friends and colleagues. Members are encouraged to bring
their children and grandchildren to hear seasonal music, listen to the spirited
“Wassail” storytelling told by the President-Elect and enjoy the simple holiday
fare by Esquire. Plus, goody bags for the kids!
The Holiday Celebration will be held on Thursday evening, December 6 at
6:00 p.m. There is NO CHARGE to attend the event, but pre-registration is
requested.
We ask that each guest or family bring a new, unwrapped toy to the event to
be distributed by WE CARE to the less fortunate children in Nassau County.

Come celebrate with us!
To register for the Holiday Celebration or for more information, please contact the Special Events office at (516)747-4070 x226 or events@nassaubar.org.

Holiday
Celebration
Come Celebrate the Season with Song and Fun!

Thursday, December 6, 2018
6:00 p.m. at Domus
Bring the whole family...
Goodie Bags for the Children
Hear the true “Tale of Wassail” as told by
President-Elect Richard D. Collins
Seasonal Music and Sing-along by
NCBA Past Presidents,
plus a light supper!

No charge for this event.
Contact Special Events to reserve your seat.
(516)747-4070 x226 Ÿevents@nassaubar.org
Please bring an unwrapped toy to be distributed by
WE CARE to the less fortunate of our county.
NCBA Corporate Partners
AssuredPartners Northeast • Baker Tilly • Brisbane Consulting Group
BST & Co. • Champion Office Suites • Dime Community Bank
Klein Liebman & Gresen • Northeast Private Client Group
PrintingHouse Press • Realtime Reporting • Tradition Title Agency

Criminal Law

New York’s Stun Gun
Law: Off Target
text of a well-regulated State
New York State allows, on
a limited and regulated basis,
Militia, it would have said so.
private individuals to own,
Next, the Court swatted
possess, and carry firearms,
away the contention that
but forbids the possession of
only “arms” or weapons that
non-lethal stun guns and elecare used by and specially
tronic dart guns. This article
designed for the military are
examines whether this total
protected. The Court reasoned
prohibition runs counter to the
that “arms” historically and
Second Amendment.
presently meant any weapon
As noted by the United
for offense or defense, or simStates Supreme Court in
ply meant “to have weapons,”
Karl C. Seman
Caetano v. Massachusetts,
not only military-grade.6
“[h]undreds of thousands of
The District’s next arguTasers and stun guns have been sold to ment for the ban on personal handprivate citizens.”1 Indeed, citizens may guns in the home was that the Second
lawfully possess such devices in, appar- Amendment only protected “arms” that
ently, 45 states.2 In 1990 New York were in existence in the 18th Century.
banned stun guns, however, because Justice Scalia rejected that argument too.
they were akin to the already-outlawed The Bill of Rights and our Constitution,
Taser, which shoots out a barb and he wrote, are not interpreted based on
delivers a shock; a stun gun delivers a the time it was written. If so, that would
shock, but only by direct contact. As the mean that the only protections for free
ban’s supporters observed, “[w]hile the speech would be for the verbal word,
effect of the charge is to stun, knock out pen-written statements, or maybe a sinor paralyze a person and is temporary, it gle hand-set printing press, and not any
causes great pain and may well be lethal other modern-day forms of media.7 Thus,
to a person in poor health.”3 Accordingly, not Twitter, Facebook, broadcast, cable,
possession in New York of these weapons satellite, or internet-based statements
is a per se crime.4
would have free-speech protections.
A review and analysis of a trilogy of
The Court cautioned, however, that
United States Supreme Court decisions no right is an absolute, and Heller should
interpreting the Second Amendment’s not “cast any doubt” on the authorized,
protection and prohibitions suggest long-standing denial of Arms to the menthat New York’s total ban on non-lethal tally ill and felons, or on limitations
stun and Taser guns runs counter to imposed when the Arms are possessed
Constitutional mandates, a recent dis- in “sensitive places” or conditioned and
trict court decision notwithstanding.
regulated for commercial sale.8
Heller’s application was limited to
Heller: The Right
federal
infringements of the Second
to Bear Arms Redefined
Amendment, since District of Columbia
The first of the trilogy, District of is a federal enclave. Thus the Second
Columbia v. Heller, involves Justice Amendment’s application to the States
Scalia’s landmark analysis of the Second was left open.
Amendment in which the District of
Columbia’s handgun ban was struck McDonald: The Second Amendment
down.5 The District of Columbia had
Applied to the States
criminalized the possession of all handTwo years after Heller, the second
guns unless registered and licensed, and
of the trilogy was decided: McDonald
simultaneously prohibited all licensing
v. Chicago.9 The decision addressed
and registration of handguns. Justice
Chicago’s total ban on handgun ownScalia’s use of common sense, logic,
ership, which was similar to those
ordinary application of words, historical
analysis, and prior Court precedents restrictions imposed by the District of
formed the basis for determining that Columbia in Heller, and, for the first
the Second Amendment prohibits a fed- time, held that the Second Amendment
eral total ban on personal “arms” owner- is applicable to the States as a fundamental right under the Fourteenth
ship and in-home possession.
The issue presented in Heller revolved Amendment. The Court ruled that
around the interpretation of the two the Second Amendment reflected
“Fundamental” rights to our scheme
clauses in the Second Amendment:
• A well-regulated Militia, being of ordered liberty so the Second
necessary to the security of a free Amendment applies to the States.
Much of the analysis by Justice
State,
• the right of the people to Alito in the seven-Justice majority
keep and bear Arms, shall not be was aimed at countering the dissent
of Justices Stevens and Breyer and
infringed.
Justice Scalia, writing for the majori- their proposed selective application
10
ty, traced the roots of the Amendment by of the Incorporation Doctrine. Once
applying “the words and phrases in their that hurdle was overcome, it followed
normal and ordinary meaning, to be best easily that Heller’s protection against
understood by voters, and not technical- “Arms Infringement” applied with
ly applied. A common sense reading of equal vigor to the States and resultthe clauses yields two distinct rights.” ed in the striking down of Chicago’s
The four dissenting Justices in Heller total handgun ban as offensive to the
reasoned that the two clauses were con- Second Amendment.11 Interestingly,
nected, and that the right to bear arms Justice Stevens’ proposed limited prois for the use of, and in connection with, tections of the Second Amendment has
the State’s Militia only. Justice Scalia now become a call to repeal the Second
noted that if the Constitution ratified by Amendment.12
the voters was intended to only allow citizens to keep and bear arms in the conSee STUN GUN, Page 13
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Not so Fast: The Constitutional Right to a
Speedy Trial, and How Long Is Too Long?
Do Constitutional Speedy Trial
rights exist in New York?1
Recently, the New York Court of
Appeals tackled the inquiry—how long
is too long—in People v. Wiggins,2 determining that over five years of incarcerated without a trial is too long. The majority decision reminds legal practitioners of
the constitutional right to a speedy trial,
a due process right to prompt prosecution,3 and that “a defendant’s right to a
CPL 30.30 dismissal has its origin solely
in legislative enactment which is in no
way expressive of or dependent on any
constitutional right to speedy trial.”4 The
dissent, however, exclaimed that there
is no New York constitutional right to a
speedy trial. Although not a per se violation based on time alone, Wiggins should
prompt criminal defense attorneys to
make the federal challenge when a case
languishes.
Constitutional speedy trial violations
require more than a sandglass inquiry.
The Wiggins case recapitulates the five
factors set forth in People v. Taranovich5
as the guiding light in evaluating whether the accused is suffering a constitutional violation based on a constitutional
speedy trial violation. Those factors are:
(1) the extent of the delay; (2) the reason for the delay; (3) the nature of the
underlying charge; (4) whether or not
there has been an extended period of
pretrial incarceration; and (5) whether
or not there is any indication that the
defense has been impaired by reason
of the delay.6 In reversing the First
Department, the Wiggins court was a
divided one, the majority holding that
there was a constitutional speedy trial
right violation here, finding “presumptive prejudice,”7 mandating a dismissal,
whereas the dissent, led by Chief Judge
DiFiore, came to a different conclusion
based on a “careful balancing of all the
[same Taranovich] factors.”
In Wiggins, the defendant was
allegedly handed a gun at a party and
shot a fifteen-year-old bystander; the
unintended target of the shooting died.
Sixteen-year-old defendant Reginald
Wiggins “was arrested on May 28, 2008
and remanded without bail. Defendant
[Wiggins] and [co-Defendant] Armstead
were charged in an indictment with murder in the second degree, two counts of
attempted murder in the second degree,
and criminal possession of a weapon
in the second degree.” The New York
Court of Appeals recites a nearly fiveyear history of Wiggins waiting for trial
while the People attempted to secure the
testimony of co-defendant, Armstead, to
be utilized against Wiggins. Reginald
Wiggins filed his first motion to dismiss
on constitutional speedy trial grounds
in May 2013, five years after arrest.
Reginald Wiggins remained incarcerated throughout this time. He was not
afforded bail. He would turn twenty-twoyears old in prison before the resolve of
this case.
Reginald Wiggins’s 2013 motion to
dismiss was denied in December 2013.
The court acknowledged the five-year
delay “but reasoned that ‘a good part of
the extraordinary delay was caused by’
Armstead, and that defendant had been
incarcerated due to his unrelated pending cases during much of that time[and]
that the defense did not appear to be

impaired by the delay.”8 The
should be met with a motion
trials of the co-defendant
to dismiss. The constituserved as the People’s reasontional factors set forth by in
ing to keep Reginal Wiggins
Taranovich, and reaffirmed
incarcerated. After three triby the New York Court of
als, the codefendants’ fourth
Appeals in Wiggins, still sets
trial was scheduled for August
forth the appropriate stan2014, six years after Reginald
dard. Perhaps Wiggins is a
Wiggins was incarcerated and
signal that criminal defense
held without bail. “In June
counsel should not be callous
2014, defendant filed a second
in applying such standard
motion to dismiss the indictand filing the motion when
Cory H. Morris
ment based on a violation
a defendant remains incarof his constitutional right to
cerated.
a speedy trial.”9 Without a
Practitioners must be
response to his motion, Wiggins pleaded clear that “the problem of prosecutorial
guilty months later.
readiness addressed by CPL 30.30 and
The story is not unique and should the constitutional speedy trial right are
remind one of Kalief Browder who, “[i]n not analogous.”19 Further, “each crim2010, at the age of 16 . . . was arrested inal defendant has an individual conafter being accused of stealing a back- stitutional right to a speedy trial that
pack. He would spend three years in cannot be rendered meaningless by the
New York City’s Rikers Island prison, dilatory tactics of his or her codefenmore than two of those years in solidant.”20 As the Court of Appeals made
tary confinement.”10 Similarly, Reginald
clear, “[w]here the delay is long enough,
Wiggins would enter Rikers Island and
the Defendant need not show any actual
11
languish there for years without a trial.
prejudice.”21 One must look past the
Not unique to Browder after his release,
sandglass however as the delay, in itself,
Wiggins has put the city on notice that
simply not be enough in some
he intends to sue, stating, among other may 22
cases.
Practitioners should emphasize
things, that Rikers was a nightmare.12
the
purported
reason for delay. Rather
It is no wonder that the facility is due to
close the “notoriously troubled jail com- than a case of court congestion, People’s
continued failure to be ready is not a
plex over 10 years.”13

Unlike Browder, however, Reginald
Wiggins pleaded guilty to get off Rikers
Island. “The time between [Wiggins’]
arrest on May 28, 2008 and defendant’s
plea on September 23, 2014 spanned six
years, three months, and 25 days, from
when defendant was 16 years old until
he was 22. Defendant spent the entirety
of that period incarcerated.”14 An appeal
ensued and the Appellate Division,
First Department, held that the defendant’ speedy trial rights were not violated. The Court of Appeals reversed.
Rejecting the appellate division’s finding
of prosecutorial good faith,15 the Court
of Appeals emphasized the delay born
after the indictment16 may have been
prevented. In examining the above reasons for delay in the prosecution of a
murder charge, although not dispositive,
the over five years of delay where the
defendant remained imprisoned coupled
with the prejudicial effect of such delay
seemed to have persuaded a majority of
New York State’s highest court.
Notable in Wiggins was the Court of
Appeals majority stating that although
the “[d]efendant has not demonstrated
any specific impairment to his defense
as a result of the extraordinary delay…
both the United States Supreme Court
and this Court have recognized that a
demonstration of specific prejudice is
not necessarily required” in asserting a
constitutional speedy trial violation.17
Between troubled prisons and clogged
courts, the focus seems to be on the
extent and reason for delay.

So, How Long Is Too Long?
Answering the question of how long
is too long in Kings County, “there is no
indication that the trial of [a] Driving
While Ability is Impaired by Alcohol
charge is a complex legal matter requiring much preparation and proof to prosecute.”18 The glut of traffic violations
and misdemeanors that sit for years

reason to continue to burden the defendant.23
From cases such as Reginald Wiggins
to Kalief Browder, the government and
the public are putting pressure on courts
to recognize and treat differently pretrial detainees,24 persons who are innocent until proven guilty. While it may
start with the criminal defense attorney,
Wiggins should serve as a reminder that
it is a shared responsibility.
Cory H. Morris is an adjunct professor at
Adelphi University and CASAC-T, and runs a
litigation practice focused on helping individuals facing addiction and criminal matters, constitutional issues, and personal-injury matters.
1. See, e.g., Ben Kochman and Victoria Bikiempis,
Bronx Criminal Court So Slow It Violates Constitutional Right To Due Process, Lawsuit Says, Daily
News (May 11, 2018), http://www.nydailynews.
com/new-york/bronx/bronx-criminal-court-slow-violates-constitution-lawsuit-article-1.2631376; see
also Stephen Rex Brown, Settlement Reached Over
Delays In Bronx Courts As Case Backlog Reduced,
Daily News (Aug. 9, 2018), http://www.nydailynews.
com/new-york/ny-metro-bronx-court-delays-lawsuit20180809-story.html.
2. People v. Wiggins, 31 N.Y.3d 1 (2018).
3. People v. Vernace, 96 N.Y.2d 886, 887 (2001).
4. People v. Brothers, 50 N.Y.2d 413, 418 (1980).
5. People v. Taranovich, 37 N.Y.2d 442 (1975).
6. Id. at 445; see also Barker v. Wingo, 407 U.S.
514, 530 (1972) (citing the federal constitutional
factors for whether a defendant’s right to a speedy
trial has been violated); but see Wiggins, 31 N.Y.3d

See TRIAL, Page 24

8

n

November 2018

n

Nassau Lawyer

Criminal Law

Does the Warrantless Utilization of DNA Against a
Non-Consenting Third Party Violate the Fourth Amendment?
With the ever-increasing consumer popularity of determining one’s
genetic make-up, law enforcement
has found a convenient avenue, readily available on the open market,
to circumvent the strictures of the
Fourth Amendment.
The publicized capture of Joseph
James DeAngelo (the alleged “Golden
State Killer”), aided by the utilization of a commercial DNA database,
is an example of such use that has
concerned many members of the legal
community. The use of DNA from
data banks raises questions not only
for the individuals who voluntarily
submit their genetic material to particular websites, but also for ethicists,
law enforcement and the criminal justice system as a whole. As the Golden
State Killer case revealed, sites such
as 23andMe.com (“23andMe”), Ancestry.com (“Ancestry”) and GEDmatch.
com (“GEDmatch”) may offer solutions for solving cold cases. Simultaneously, however, a time is rapidly
approaching when a court will have
to balance society’s interest in solving
heinous, cold cases with protecting
an individual’s right to privacy of
their DNA.
The premise seems straightforward: an individual contracts with
and submits a DNA sample to a
DNA testing company, perhaps to
locate a genetic birth parent, to confirm an ethnic heritage, or to ascertain genetic risks for disease. Similar
to many consumer-based contracts,
DNA companies have clearly defined
legal terms and conditions that the
consumer consents to when entering
into the agreement with the company. Under these terms and conditions, the donor waives her privacy
interest in the findings.
The legal dilemma arises when, as
in the Golden State Killer case, the
DNA obtained is not utilized against
the donor who submitted the sample DNA but rather is used by law
enforcement to ascertain the identity
of a third party. In Golden State,
the police collected the DNA off the
website GEDmatch without using a
warrant and then used it to evaluate
genetic traits shared by the donor to
derive possible relatives. Through
this DNA, along with other evidence,
law enforcement was able to narrow
the search to DeAngelo. Far from settled is the issue of whether the utilization of the DNA results obtained in
this way violates an accused’s Fourth
Amendment rights. To what extent
are privacy interests afforded Fourth
Amendment protection when those
interests intersect with the public
domain and the open marketplace?
Preliminarily, the procedure for
using a privately owned genealogical
database is simple and is presumed
to be relatively similar among all
genealogical service companies. Prior
to the purchase of the DNA kit, every
consumer is expected to accept the
Terms and Conditions, including the
clause regarding the privacy of the
DNA submitted. By using such service, the DNA donor agrees to the
terms associated with each website.
Ancestry and 23andMe are two of
the more recognizable private genealogical database websites. They

Elizabeth S. Kase

Amy Marion

allow donors to purchase autosomal
markers to predict the donor’s family
history and genetic ethnicity, and
even provide a donor with potential
DNA matches to other persons in the
company’s database.1 The terms and
conditions of each company state that
the donor’s DNA may be available to
law enforcement under certain circumstances—namely, if the company
believes it is necessary to comply with
legal process, enforce their terms
of service, or protect the company,
services, employees, users, or property.2 GEDmatch is distinguished from
Ancestry and 23andMe. Unlike these
two services, GEDmatch is free and
more critically, open sourced. The
GEDmatch consumer allows their
DNA profile to be available to the
public domain; DNA profiles are more
easily searchable than Ancestry and
23andMe, which are private domains.
Moreover, whereas the terms and
conditions set out in Ancestry and
23andMe anticipate that legal process

vitstudio via depositphotos.com

Cody Lehrer

Danielle Corbisiero

would need to be followed to obtain
DNA data possessed by these two
companies, GEDmatch takes pains
to warn its users about law enforcement’s potential use of its databank.

crime or identify the remains of individuals.3
While law enforcement certainly
has another potential crime fighting
tool in these DNA databases, the
Supreme Court’s decision in Carpenter v. United States could place
some much-needed restrictions on
its usage if Carpenter is extended to
require law enforcement to secure
a warrant to use DNA data against
a non-donor party.4 In Carpenter, a
case involving access to cell phone
records, the Supreme Court held
that a search is deemed conducted
under the Fourth Amendment when
the government accesses cell phone
records that provide a comprehensive timeline of a user’s movements.5
There, law enforcement obtained two

The publicized capture of Joseph James DeAngelo
(the alleged “Golden State Killer”), aided by the
utilization of a commercial DNA database, is an
example of such use that has concerned many
members of the legal community.
According to the GEDmatch Terms of
Service and Privacy Policy, when an
individual uploads the raw DNA to
GEDmatch, they agree that the DNA
may be designated as DNA obtained
and authorized by law enforcement
to identify a perpetrator of a violent

court orders directing defendant Carpenter’s wireless carriers to disclose
the location of Carpenter’s cell phone
over the four-months a set of robberies took place after receiving a confession from an accomplice naming
See DNA, Page 26
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Portable Breath Test Results
Should Be Admissible At Trial
A police officer suspects that a motorist is intoxicated. The officer requests a
breath sample using a scientifically
reliable portable breath test instrument. A portable breath test (PBT) is
an important tool that helps police officers determine whether a motorist is
intoxicated. The PBT results indicate
that the motorist is intoxicated. The
officer arrests the motorist for driving
while intoxicated and transports him
to the stationhouse, where the motorist
is again asked to submit to a breath
test, this time using a scientifically
reliable stationary breath test instrument. Those test results also indicate
that the motorist is intoxicated.
Some courts have held that the stationary breath test results are admissible, but the portable breath test results
are not. To reach such a holding, those
courts have misconstrued precedent
and science. PBT results are relevant,
scientifically reliable evidence, and
courts should admit both portable and
stationary breath test results as proof
that a motorist is intoxicated.

PBT Results are Relevant and
Reliable Evidence of Intoxication
In a driving while intoxicated case,
any evidence that tends to prove that
the defendant was intoxicated is relevant.1 Generally, relevant evidence
is admissible if a proper foundation is
laid, its probative value outweighs the
risk of prejudice to the opposing party,
and its admission does not violate some
exclusionary rule. More specifically, scientific evidence—including breath test
results—is admissible if it is generally
accepted as reliable by the scientific
community.2
The PBT instruments used by police
officers in Nassau County are generally
accepted as reliable by the scientific
community and have been deemed reliable by the State of New York and the
United States government. The State
Legislature authorized the Department
of Health (DOH) to issue “rules and
regulations approving satisfactory techniques or methods of conducting chemical [breath tests].”3 The DOH adopted the
Conforming Products List of Evidential
Breath Measurement Devices (the
Conforming Products List) approved by
the U.S. Department of Transportation
National Highway Traffic Safety
Administration (NHTSA).4
The instruments on the Conforming
Products List are rigorously tested
to ensure reliability and accuracy at
numerous blood alcohol levels, including .000, .020, .040, .080, and .160. The
instruments are also tested to ensure
accuracy and reliability despite conditions such as acetone interference, varying voltages, extreme temperatures, and
vibrations.5
The State Legislature, through its
adoption of the Conforming Products
List, has deemed these instruments scientifically reliable, obviating the need
for courts to determine whether these
instruments are reliable.6
There is no distinction between portable and stationary instruments in terms
of scientific reliability. The Conforming
Products List includes both mobile/portable and non-mobile/stationary instruments. The PBT instruments used by

In keeping with the fact
police departments across
Nassau County, including
that a PBT qualifies as a
the Intoximeter Alco-Sensor
“chemical” test and not a
FST, are all included on the
mere “field” test, NHTSA
Conforming Products List
maintains a separate list of
and are approved for both
Approved Screening Devices
mobile and non-mobile use.
to Measure Alcohol in Bodily
Similarly, the stationary
Fluids, which test merely for
instruments used by these
the presence of alcohol and
police departments—includnot the concentration of alcoing the Intoxilyzer 5000EN,
hol in the suspect’s blood. If
Intoxilyzer 9000, and Draeger
NHTSA had intended that
Alcotest 9510—are also includ- Christopher Casa
PBT instruments be used
ed on the Conforming Products
only as screening devices,
List.7 These mobile/portable
then they would be listed
and non-mobile/stationary instruments there, instead of on the DOH-adopted
were all subjected to the same rigor- Conforming Products List of Evidential
ous vetting process and were required Breath Measurement Devices together
to satisfy the Model Specifications for with the instruments that reliably meaEvidential Breath Testers to be includ- sure blood alcohol concentration.14
ed on the Conforming Products List.8
Courts Are Divided
Therefore, the Legislature, DOH, and
NHTSA have all deemed the mobile/porEven so, New York courts have split
table and non-mobile/stationary instru- on the issue of whether to admit PBT
ments on the Conforming Products List results into evidence at trial. Some
to be scientifically reliable and do not courts have admitted PBT results at
distinguish these instruments in terms trial and held that the mere fact that a
of scientific reliability.
PBT instrument is mobile does not render it any less reliable,15 or held that it
PBT Results Are Admissible
was not improper to admit PBT results
Pursuant To The VTL
into evidence.16 Other courts, however,
VTL § 1195(1) provides that, where have held that PBT results are inadmisa defendant has been charged with sible at trial.17
Courts that have held that PBT
driving while intoxicated or impaired
under section 1192, “the court shall results are not admissible generally
admit evidence of the amount of alcohol cite to People v. Thomas, a 1987 Court
or drugs in the defendant’s blood as of Appeals case affirming a Fourth
shown by a test administered pursu- Department decision holding that the
ant to the provisions of [VTL § 1194].” PBT results were not admissible at the
Since VTL § 1194 required DOH to defendant’s trial.18 However, the Court
approve devices for blood alcohol testing, of Appeals did not hold–and has never
the results of tests administered with held–that PBT results were always inadinstruments approved by DOH–the por- missible, or that mobile instruments are
table or stationary instruments on the inherently less reliable than stationary
Confirming Products List–are admissi- instruments. To the contrary, Thomas
ble.9 Additionally, VTL § 1195 does not held that the PBT result in that case
distinguish between initial and subse- was not admissible to prove that the
quent chemical breath tests, or between arresting officer had a reasonable basis
to administer a post-arrest breath test,
portable and stationary breath tests.10
Although VTL § 1194 does distinguish because whether an officer has a reabetween “field” tests and “chemical” sonable basis to administer such a test
tests, nothing in VTL § 1195 specifies is not an element of the crime of driving
that only “chemical” test results “shall” while intoxicated. Critically, in Thomas,
be admissible.11 VTL § 1194 also sets the specific model of the PBT instruforth consequences and sanctions for ment at issue was not included on the
refusing to submit to “chemical” tests, Conforming Products List. Moreover,
but not “field” tests, although those ram- the prosecutor presented no evidence to
ifications pertain to the motorist’s driv- establish the reliability of the test.19
Accordingly, not only did Thomas not
ing privileges and are unrelated to the
reliability or admissibility of test results. establish a bright-line rule prohibiting
Furthermore, even if VTL §§ 1194 the admissibility of PBT results at trial,
and 1195 were interpreted to mean that but its reasoning is utterly inapplicable
only “chemical” test results “shall” be in cases involving instruments that are
admissible, that would not render PBT on the Conforming Products List, or
results inadmissible. VTL § 1194 sug- in cases where the prosecution lays a
gests that PBT results are admissible proper foundation for the admissibility
as “chemical” tests rather than relegat- of the PBT results. Indeed, the Court
ed to “field” tests. The language of the of Appeals has acknowledged that “[t]
“field” testing section simply provides he scientific methods incorporated in
that a suspect shall submit to a test to modern-day breath testing instruments
determine whether he “has consumed are substantially different from the
alcohol,” and if so, the police may then earlier generations of these devices[,]”
ask him to submit to a “chemical” test.12 and that the scientific advancements
A “chemical” test, by contrast, deter- in breath testing in the 30 years since
mines the “alcoholic…content of the Thomas have led to the instruments
blood”–i.e., blood alcohol concentration.13 on the Conforming Products List being
Accordingly, a PBT that determines a deemed scientifically reliable.20 For
suspect’s blood alcohol concentration–as example, the Conforming Products List
opposed to merely whether the suspect now includes a newer model of the PBT
“has consumed alcohol”–should be classi- instrument at issue in Thomas that
fied as a “chemical” test, even if adminis- did not appear on the list at the time
tered in the “field.”
Thomas was decided.21

Some courts have recognized that
Thomas did not create a bright-line rule
rendering PBT results inadmissible at
trial and held that PBT results are
admissible where the PBT instrument is
on the Conforming Products List and the
prosecutor can lay the proper foundation
for the PBT results.22 Even so, other
courts, including the Third Department
in People v. Kulk, and the Second
Department in People v. Palencia and
People v. Krut, have misapplied Thomas
as if it had created such a rule, and held
that PBT results are not admissible
at trial.23 However, these cases should
be distinguished, rather than blindly
followed, in cases where the PBT instrument is on the Conforming Products List
and where the prosecution lays a proper
foundation for the admissibility of the
PBT results.

Distinguishing Precedent
As Judge Crane pointed out in People
v. Brockington, Kulk involved the unusual situation where the defendant sought
to admit the .06 PBT result to show
his lack of intoxication. The prosecution
objected and argued that such evidence
was inadmissible without a proper foundation, but both the prosecution and
defense adopted the position that PBT
results were generally not admissible to
demonstrate intoxication. Therefore, the
Kulk court did not have before it a contested issue about whether PBT results
were scientifically reliable.24
Furthermore, if the Kulk court had
intended to take up that issue, it would
have discussed that it was departing
from its own contrary precedent in
People v. Hampe–holding that the general acceptance of the scientific reliability of the breath test instrument at issue
was established by its inclusion on the
Conforming Products List. Accordingly,
Judge Crane reasoned that Hampe–not
Kulk, Krut, or Palencia–constituted the
appropriate controlling authority, and
that Thomas was similarly inapplicable because “there was no evidence in
Thomas to establish the reliability of the
test[,]” and held that the PBT results
were admissible.25
Courts should also reject the reasoning that PBT results are inadmissible
or unreliable simply because they are
administered outdoors. Although field
conditions may differ from the controlled
environment of a stationhouse, there is
no scientific basis to claim that these
differences would render a breath test
unreliable, because instruments on the
Conforming Products List are tested
to ensure accuracy and reliability even
outside of a controlled environment.26
In addition, the instruments on the
Conforming Products List approved for
both mobile and non-mobile use are
presumptively reliable in the field or the
stationhouse.27
Accordingly, a chemical test administered at a stationhouse using a listed
PBT instrument would not be inadmissible merely because the instrument
was portable.28 Concomitantly, a chemical test administered in the field using
a listed stationary instrument would
not be inadmissible merely because the
instrument was used outdoors.29 At best,
See BREATH TEST, Page 25
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More than Just Notorious:
The Remarkable Ruth Bader Ginsburg
On October 1, 2018, the United
States Supreme Court began its 20182019 term. Although Chief Justice John
Roberts, as is customary, occupied the
center chair, the center of much of the
nation’s attention was on Associate
Justice Ruth Bader Ginsburg. And not
necessarily for any reason having to do
with the workings of the Court.
Putting aside
the
notable
example of William O. Douglas,
Supreme Court
justices are usually unrecognizable
as public figures.
Ruth Bader Ginsburg, however,
has proven to be
the
exception.
Twenty-five years
Rudy Carmenaty
after Justice Ginsburg joined the
Court, few would
have guessed that she would become a
cultural icon. Distinguished jurist, yes,
by all means. Thoughtful champion of
women’s equality, without a moment’s
hesitation. One of the handful of justices
to be mentioned alongside Holmes and
Brandeis, certainly possible.
But the “Notorious RBG,” as she has
come to be known, has become a fixture
in the popular imagination. She has been
the subject of numerous print profiles, is
frequently interviewed on television, and
is a hit on the lecture circuit. A devoted
aficionado of the opera, she performed a
speaking role on the opening night of the
Washington National Opera’s production of Donizetti’s The Daughter of the
Regiment.1 The Justice is as ubiquitous
as she is brilliant.
Earlier this year a documentary on
her life, RBG, premiered at the Sundance
Film Festival to effusive reviews and
grossed nearly $14 million at the box-office.2 On the Basis of Sex, a feature
film starring Felicity Jones as a young
Ruth Bader Ginsburg, is scheduled to
be released on Christmas day. And if
that were not enough, there is Kate
McKinnon’s lively impression of her on
Saturday Night Live or the Justice herself demonstrating her exercise regimen
to late-night television host Stephen
Colbert.
When it comes to the written word,
one could fill a bookshelf with titles
ranging from learned legal studies of
her jurisprudence to children’s coloring
books. Her own tome, My Own Words,
a collection of her writings and speeches, was a New York Times Best Seller.
A new comprehensive biography, Ruth
Bader Ginsburg: A Life, by Jane Sherron
de Hart, was just published by Knopf.
But it was Notorious RBG: The Life and
Times of Ruth Bader Ginsburg by Irin
Carmon and Shana Knizhnik, that truly
marked her arrival on the cultural landscape. An eclectic hagiography, the book
grew out of a Tumblr of the same name
created by Ms. Knizhnik.
T-shirts, memes, bobble heads, lapel
pins, coffee mugs, and even tattoos are
all emblazoned with the Justice’s likeness. The slogan “You can’t spell truth
without Ruth” is everywhere and on
just about everything imaginable.3 For
the more sophisticated among us, there

Associate Justice Ruth Bader Ginsburg with Rudy Carmenaty at Columbia Law School
honoring the 10th anniversary of her investiture to the U.S. Supreme Court, 2003.

is a “Ruth Bader Ginger” Cocktail.4
FCTRY, a toy manufacturer in her
native Brooklyn, is marketing an RBG
action figure for $19.99 complete with
wire-rimmed glasses, gavel, and her
ever-present jabot.5
And, speaking of jabots, the colorful
lace collars that adorn her black robes
have become a subject of particular fascination. With her extensive collection
of these jabots, the Justice has turned a
fashion accessory into a political statement by wearing specific jabots when
announcing majority or dissenting opinions from the bench.6 Little wonder that
in 2012 Glamour Magazine named her
one of their “Women of the Year.”7
At first glance, she is the most unlikely of media sensations. She radiates an
intelligence and a dignity that seem from
a bygone era. Yet it is this same soft-spoken quality that strikes a chord with
contemporary audiences. When asked
how she feels about having her name
linked with the rapper The Notorious
B.I.G., she delightfully observed that
since they were both born and bred in
Brooklyn, they had a lot in common.8
Justice Ginsburg’s unlikely rise to
pop culture phenomenon can be attributed to many factors. Some of them are
rooted in her much-deserved reputation
as a trailblazer. Her story demonstrates
not only the capabilities of an exceptionally gifted individual, but, of equal
importance, the advancement of women
in our profession, as well as American
society as a whole.
Although Justice Ginsburg graduated first in her class from Columbia
Law School in 1959, no law firm in
Manhattan would offer her a job.
Justice Felix Frankfurter refused to hire
her—or any woman—as a law clerk.
Ultimately, Judge Edmund L. Palmieri
from the Southern District of New York
was persuaded to offer her a clerkship,
although she was a mother with a child
at home. That child was her daughter,
Jane Ginsburg, who today is a noted law
professor at Columbia.
Undaunted by the rampant sexism of
the day, hers has been a career for the
ages. She first carved out a place for her-

self in the 1960s as an academic, adding
luster to the law faculties at Rutgers
and Columbia. Not confining her talents
to the classroom, she co-founded the
Women’s Rights Project at the American
Civil Liberties Union in the 1970s. She
argued six gender-discrimination cases
before the Supreme Court, winning
all but one.9 By the time President
Clinton appointed her in 1993, she was
being favorably compared to Thurgood
Marshall.10
Part of her appeal lies in her engaging personal life which is filled with
both heartbreak and happiness. The
daughter of Jewish immigrants from
Flatbush, her mother died from cancer
the day before she graduated from high
school. Celia Bader would always be an
inspiration to her daughter, as would the
Justice’s “life’s partner,” the renowned
tax attorney Martin Ginsburg.11 Married
for more than half a century, theirs was
an enviable union of equals that was
decades ahead of its time. Marty, who
was known for his good cheer and cooking, was her fiercest supporter.
On the Court, she has been a thoughtful voice who speaks as forcefully as she
does elegantly. Her opinions are marked
by their lucidity, their reasoning, and
their ability to speak directly to the
human consequences of the issues before
the Court. An opinion from Justice
Ginsburg is characterized by high-end
legal analysis expressed in clear, concise
language that lawyer and layman alike
can appreciate.
Perhaps her majority opinion in
United States v Virginia can serve as
the shining example of her work as
a federal judge.12 In this 1996 decision, the Virginia Military Institute, the
last all-male state-funded college in the
country, was forced to accept women
cadets whom it had previously denied
admission. Applying the Fourteenth
Amendment’s Equal Protection Clause,
the Court invalidated all laws, both
federal and state, which, in Justice
Ginsburg’s telling prose, deny “women,
simply because they are women, full
citizenship status—equal opportunity to
aspire, achieve, participate in and con-

tribute to society based upon their individual talents and capacities.” 13
The legal principle announced by
this case rested on the bedrock of the
half-dozen cases she had litigated during
the 1970s. Her decision even cites the
first case she had ever argued before
the high court in 1973: Frontiero v.
Richardson. 14
Another element of her appeal rests
with her affectionate comradery with the
late Antonin Scalia. A judicial odd couple, she is a liberal Democrat and he was
a conservative Republican. She is Jewish
and he was Catholic. She believes the
Constitution adapts to changing times
and he was an originalist. Yet both
shared a passion for opera and a gift for
friendship that had nothing to do with
either partisan politics or ideology.
After Justice Sandra Day O’Connor
retired, Justice Ginsburg was the sole
woman on the Court until the appointment of Sonya Sotomayor. With the
delicate balance of the long-serving
Rehnquist court gone, Justice Ginsburg
entered a new phase of her tenure. She
found herself frequently dissenting from
the majority. The pragmatism and caution that often characterized her writings previously, as both a litigator and
as a judge, gave way. 15
It was in dissent and often in cases
decided 5 to 4, that Justice Ginsburg
began to emerge as a social media superstar. More than mere rallying cries for
disappointed liberals, these dissenting opinions began to take on a life of
their own. The decision in Ledbetter v.
Goodyear Tire & Rubber Co. stands as a
case in point.16
At issue in Ledbetter was whether the 180-day statute of limitations
in an equal-pay lawsuit begins to toll
when the employer makes a discriminatory compensation decision or the date
of the plaintiff’s most recent paycheck.17
Justice Ginsburg had intimate knowledge of such matters: when she was a
law professor at Rutgers, she was paid
less than her male counterparts because
she had a husband who was a partner at
a New York law firm.18
Justice Ginsberg saw the majority’s
decision as a “cramped” interpretation
of Title VII of the 1964 Civil Rights Act,
“incompatible with the statute’s broad
remedial purpose.”19 She stated that her
colleagues either were not comprehending or being indifferent to “the insidious
way in which women can be victims
of pay discrimination.”20 She concluded
her written dissent by forcefully noting
that “the ball is in Congress’ court…. [T]
he Legislature may act to correct this
Court’s parsimonious reading of Tittle
VII.”21
That was in 2007. Two years later,
Congress amended the 1964 Civil Rights
Act with the Lilly Ledbetter Fair Pay
Act, which automatically resets the180day statute of limitations “each time
wages, benefits, or other compensation
is paid.”22
Beyond the law, her dissents also
launched her legend. A new generation
of law students found themselves in
the writings of this opera-loving octogenarian jurist who was old enough
to be their grandmother. Embraced by
See GINSBURG, Page 25
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Recent CPLR Amendments Make Trial Prep Easier
By Christopher DelliCarpini
This summer Governor Cuomo
signed into law two amendments to
the CPLR that should reduce some of
the expense and inconvenience in trial
preparation.
Effective August 24, 2018, the new
subsection (d) in CPLR 2350 permits
counsel to subpoena records for trial
directly to their offices:
Where a trial subpoena
directs service of the subpoenaed
documents to the attorney or
self-represented party at the
return address set forth in the
subpoena, a copy of the subpoena
shall be served upon all parties
simultaneously and the party
receiving such subpoenaed
records, in any format, shall
deliver a complete copy of such
records in the same format to
all opposing counsel and selfrepresented parties where
applicable, forthwith.1
Effective January 1, 2019, the new
CPLR 4540–a provides that material
produced by a party in discovery and
introduced by an adverse party is presumed authentic:
Material produced by a
party in response to a demand
pursuant to article thirty-one
of this chapter for material
authored or otherwise created
by such party shall be presumed
authentic when offered into
evidence by an adverse party.
Such presumption may be
rebutted by a preponderance of
evidence proving such material
is not authentic, and shall not
preclude any other objection to
admissibility.2
These provisions were recommended in a January 2016 Report of the
Advisory Committee on Civil Practice,
which laid out the reasons why each
was a prudent extension of existing law.3 To make the most of these
amendments, however, we should bear
in mind their limits.

CPLR 2305(d):
Subpoenaed Records Come to You
In recommending CPLR 2305(d), the
Committee felt that “counsel should
have the option of having trial material
delivered to the attorney or self-represented party at the return address set
forth in the subpoena, rather than to
the clerk of the court.” The practice has
been that trial subpoenas duces tecum
direct those records to be produced at
the courthouse, where any party could
review them. This was not required
by CPLR 2305, but when records were
produced in hard-copy, this was more
expedient and reliable than parties
directly receiving and sharing records,
particularly medical records.
In an age when many records can
and are produced electronically, particularly medical records, the new subsection (d) allows adversaries to receive
and share records for trial without
unnecessary expense. The Advisory
Committee realized that this was particularly advantageous where records
can be produced in electronic form,
such as medical records.4 Counsel can
receive subpoenaed records on a CD,
for example, and either burn copies for
adverse parties or, if they have secure
cloud storage, upload them and e-mail

opposing counsel links from which to
download the documents.

CPLR 4540–a:
A Rebuttable Presumption of
Authenticity
CPLR 4540–a is an application of
two settled common-law principles.5
The first is that documents may be
authenticated by circumstantial evidence, which is codified in Federal
Rule of Evidence 904(b)(1) and in New
York, for business records at least,
CPLR 4518(a).6 The second principle
is that a party’s production of a document is circumstantial evidence of its
authenticity, which the U.S. Supreme
Court recognized in Fisher v. United
States, concerning summonses for documents served by the IRS on taxpayers’ counsel:
Compliance with the subpoena
tacitly concedes the existence of
the papers demanded and their
possession or control by the
taxpayer. It also would indicate
the taxpayer’s belief that the
papers are those described in the
subpoena.7
The Advisory Committee hoped
that this new rule would eliminate
unnecessary expense while preserving
the requirement for authentication,
by shifting the burden in this limited
circumstance:
First, when the item at
issue is one that has already
been produced by a party in
the course of pretrial disclosure,
and such item purportedly was
authored or created by that
party, the opposing party is

thereby relieved of the need,
ab initio, to come forward with
evidence of its authenticity.
Second, the rebuttable nature
of the presumption protects the
ability of the producing party,
if he or she has actual evidence
of forgery, fraud, or some
other defect in authenticity, to
introduce such evidence and
prove, by a preponderance, that
the item is not authentic. A mere
naked “objection” based on lack
of authenticity, however, will not
suffice.8

Amending Your Pretrial Procedures
Though these provisions can make
pretrial practice much easier, counsel
should bear in mind that neither provision obviates the requirement that
evidence be authenticated.
Though CPLR 4540–a creates a presumption of authenticity, there is still
every reason to authenticate key documents at deposition, lest there be facts
that would rebut the presumption.
Similarly, there is little reason not to
serve notices to admit under CPLR
3123 as to the authenticity of intended
exhibits, and smoke out any authenticity disputes as soon as possible. And
while trial exhibits from discovery production may be presumed authentic,
counsel would be well-advised to ascertain at the pretrial conference whether
adverse parties intend to offer proof
to rebut the presumption. Ultimately,
the real value of CPLR 4540–a may be
when counsel offer at trial documents
that they may not have intended to
introduce, so that at least the authentication issue can be quickly resolved.

While CPLR 2305(d) may allow us to
subpoena records for trial more quickly
and easily, doing so will require cooperation among litigants, especially until
the new possibilities become customary procedure. Of course, trial counsel
have every interest in cooperating on
the mundane logistics of pretrial procedure, that they may sooner get to the
ultimate issues to be decided. Counsel
should therefore be proactive in raising
with their counterparts any proposals
for taking advantage of CPLR 2305(d),
and cooperate on getting to all parties
the evidence necessary for trial.
Both amendments reflect a desire
by the courts to do away with needless
expense and argument, to streamline
trial practice and focus trial on the
important issues. Counsel would do
well to heed this advice and cooperate
on the issues not worth fighting over,
leaving all parties more time and energy for what truly matters.
Christopher J. DelliCarpini is a NCBA
Director and partner in the DelliCarpini Law
Firm of Mineola, representing plaintiffs in
personal injury matters. He can be reached
at 516.307.8818 or Chris@DelliCarpiniLaw.
com.
1. L 2018, Ch. 218.
2. L 2018, Ch. 219.
3. Report of the Advisory Committee on Civil
Practice (Jan. 2016)(“Report”), available at
https://goo.gl/EVhB4k.
4. Report at 54.
5. Report at 12.
6. See also U.S. v. Vayner, 769 F.3d 125 (2d Cir.
2014); People v. Murray, 122 A.D.2d 81 (2d Dept.
1986)(citing People v. Dunbar Contr. Co., 215
N.Y. 416 (1915)).
7. 425 U.S. 391, 410 (1976), cited in In re Grand
Jury Subpoena Duces Tecum, 157 Misc.2d 432,
438 (Sup. Ct., N.Y. Co. 1993).
8. Report at 12.
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DIRECTOR ...

Continued From Page 1
Specialist and R&D Coordinator for
the international law firm, Milbank
Tweed Hadley & McCloy. In addition
to serving as the liaison between the
firm’s Banking Department and government agencies, Post was a member
of Milbank’s Nonprofit Organizations
Team. “I worked with some of the
country’s largest nonprofit and philanthropic organizations. It was very
inspiring but it also reinforced my
desire to transition from the private to
the nonprofit sector.”
Degree in hand, Post and her
soon-to-be husband, Gary Friedman,
moved across country to Los Angeles
to begin his career in the entertainment industry. There Post kicked off
her nonprofit career as a Programs
Assistant for the Los Angeles County
Bar Association (LACBA), the largest metropolitan bar association in
the country, where she administered
two of LACBA’s public service programs, the Indigent Criminal Defense
Appointments Program and AIDS
Legal Services Project.
“I learned so much during my twoyear tenure at LACBA,” says Post.
“I was on the front line, referring
cases, as well as handling day-to-day
administration of the programs and
marketing to the public and the legal
community.”
After almost two years learning the ins and outs of bar associations, the Executive Director position opened up at the San Fernando
Valley Bar Association (SFVBA), one
of the largest local bar associations in
California. At the urging of her supervisor, who knew of her aspirations to
lead an organization—as well as a
volunteer attorney she worked with at
LACBA, who was also an Officer of the
SFVBA—Post applied.
“The SFVBA was looking for
someone to replace their long-time
Executive Director, who had served in
the position for 25 years,” remembers
Post. “On paper, I was not the obvious
choice to fill her shoes. I didn’t have
the years of experience the Search
Committee had been looking for but
I felt I had the right experience: a
degree in nonprofit management, a
background working in the legal profession, and a strong commitment to
public service.”
Post was scheduled to interview for
the ED position on January 17, 1994,
the day the magnitude 6.7 Northridge
Earthquake struck. Its epicenter was
in the heart of the San Fernando
Valley.
Post was hired three weeks later
to revamp the struggling bar association. “The earthquake immediately
changed the Bar’s priorities. We had
just three employees but we needed
to staff the Valley’s FEMA centers
with volunteer attorneys every day
for months.
“In addition, one of the three Valley
courthouses near the epicenter was
red-tagged and another had one-third
of its courtrooms uninhabitable. The
judges were working out of trailers
and sharing courtrooms in the one
fully operable courthouse; the civil
calendar quickly became backlogged.
From my second week on the job,
I worked with the judges and the
SFVBA Litigation Section to quickly
develop a settlement program and
recruit and train 400 attorneys to
serve as settlement officers.

ABOVE: Judges of the Los Angeles
Superior Court recognized Liz Post (second from right) on October 6, 2018 for her
24 years of service and support.
LEFT: Liz Post served as Legislative
Director for New York Congressman
Benjamin A. Gilman early in her career.

“It worked; over a two-week period that fall, the volunteer attorneys
settled more than half of the 2,000
assigned cases. The Valley Associated
Settlement Team (VAST) Program
was recognized for its innovation by
the County the following year, and
has been resurrected over the years
as the court has needed to reduce its
backlog.”
VAST was the first of many programs established during Post’s

24-year tenure at the SFVBA.
“Together with the Bar Leaders and
professional staff, we accomplished
a lot: growing the SFVBA from 800
to more than 2,100 members; establishing new programs to serve the
profession and community, like the
ABA-recognized Court Walk-Thru
for New Attorneys, Mandatory
Fee Arbitration Program, Valley
Bar Mediation Center, Inclusion &
Diversity Committee, and Blanket the

Homeless; creating an award-winning
website and magazine, Valley Lawyer;
and less than two years ago, forming
the Bar’s own professional networking
group, the Valley Bar Network.”
Post was not actively seeking a
new job when she applied to become
Executive Director of the Nassau
County Bar Association. “I received
an email notice from the ABA in the
spring and it piqued my interest. My
husband grew up in Great Neck and
his family still lives on Long Island; I
had been with the SFVBA for most of
my career and I felt it was a good time
to make the transition to a larger bar
association.
“As I went through the interview
process, I encountered many Bar
Officers and past presidents who were
passionate about the rich history of
the Nassau County Bar Association
and confident about the positive future
of the organization. When I visited
Domus in early summer, I felt the
same enthusiasm from the NCBA staff,
who conveyed their strong commitment to serving the members and the
community.”
Post’s first day on the job was
October 8. “I am seeing that passion
and commitment up close, from members, the Committees, Officers and
Board of Directors, judiciary and staff.
The Nassau County Bar Association
does so much for the legal profession
and the community at large. Every
day, there are dozens and sometimes
hundreds of members at Domus taking CLE classes, coming together at a
fundraiser or social event, meeting to
improve the Bar, counseling the public,
or enjoying a meal in the diningroom.
“I want to feed into that passion
and use my skills and experience to
help elevate the Nassau County Bar
Association to become the premier
metropolitan bar association in the
country by merging the old with the
new.”
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Continued From Page 6

Caetano: The Right
to Bear Stun Guns
The direct application of the Second
Amendment to stun guns was addressed
in Caetano v. Massachusetts in 2016.13
Massachusetts, as does New York, criminalized the possession of all stun guns.
In a per curiam decision, the Court took
Massachusetts to task and, citing Heller,
held that “the Second Amendment
extends, prima facie, to all instruments
that constitute bearable arms, even
those that were not in existence at the
time of Founding.”14
The Court also rejected the State’s
contention that “dangerous and unusual
weapons” were never protected by the
Second Amendment. Caetano ruled that
just because stun guns are a “thoroughly
modern invention” does not make them
“dangerous and unusual,” because to
do so would render all modern “arms”
beyond the reach of the protections of the
Second Amendment.
Finally, Massachusetts’ use of a “contemporary lens” prohibiting stun guns
because they are not used by the military was quickly rejected pursuant to
the teachings in Heller. That is, the
Second Amendment protects all arms,
not just those designed for military use
and those in existence at the time of the
Founding.15
The concurrence by Justice Alito
(author of the decision in McDonald)
and joined by Justice Thomas, further

illustrated the Court’s disdain for a total
stun-gun ban. Ms. Caetano, the defendant, never actually fired the non-lethal
weapon. She only brandished it to protect herself from an abusive, threatening
ex-boyfriend and father of her children.
Her “mere possession of the stun gun
that may have saved her life made her
a criminal,” noted Alito and Thomas in
their opinion.
This irony was not lost in the concurrence, which noted that it would have
been the defendant’s right to obtain a
licensed handgun and kill the father of
her children in self-defense, but because
she chose a non-lethal weapon for
defense when the State failed to protect
her, she was prosecuted criminally.16 “If
the fundamental right of self-defense
does not protect Caetano, then the safety
of all Americans is left to the mercy of
state authorities who may be more concerned about disarming the people than
about keeping them safe.”17
Lastly, the Court easily disarmed
the State’s contention that because the
possession of stun guns is “dwarfed”
by the number of handguns such that
stun guns by comparison are not commonly possessed, there is no Second
Amendment protection.18

The Future Of New York’s
Stun Gun Law
In Avitabile v. Beach, the Northern
District of New York considered the
constitutionality of New York’s stun gun
ban.19 Avitabile involved a ruling in a
civil action brought under 42 U.S.C.
§ 1983 that sought to enjoin criminal
prosecution for stun gun possession in

New York. The judge in that case did
not hold that New York’s stun gun law
was in fact constitutional, but instead
ruled that a preliminary injunction was
unwarranted “at this time” because the
plaintiff had failed to demonstrate a substantial likelihood of success on the merits of his claim that New York’s stun gun
law violated the Second Amendment.20
The case was not dismissed, but instead
the court ordered the District Attorney
defendant to answer the plaintiff’s complaint.
Moreover, although the Avitabile
court discussed what level of scrutiny
should be used to assess firearm restrictions, it referred to the Second Circuit’s
pre-Caetano analysis in New York State
Rifle & Pistol Assn. v. Cuomo.21 The New
York State Rifle case, however, employed
an “intermediate scrutiny” test, and not
a “strict scrutiny” test, which may well
be error; in McDonald the Supreme
Court ruled that the Second Amendment
is a fundamental right, which requires
arguably a strict scrutiny test.22
New York’s ban on all stun guns may
face a fate similar to Massachusetts’
ban, notwithstanding Avitabile, which
could be viewed as non-binding precedent. Whether the New York State Rifle
test will continue to control in light of
subsequent decisions that have struck
down Connecticut’s and Michigan’s ban
like weapons remains open as practitioners await further guidance from an
ever-changing United States Supreme
Court.23 Practitioners are invited to consider seeking dismissal of any stun-gun
prosecutions under the Constitutional
Protections of the Second Amendment.
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The ammunition of the trilogy is primed
and ready to be fired. Fire away.
Karl C. Seman is the founding member of
Grunwald & Seman, which was established
1988 and is a practice with an emphasis on
criminal defense and civil litigation. He is
also an adjunct professor for Constitutional
Case Law, Comparative Criminal Justice
and other related course work, and a former
Nassau County Assistant District Attorney.
He can be reached at KCS@GSLAWYERS.
com.
1. 136 S. Ct. 1027, 1032 (2016).
2. Id.
3. Bill Jacket L. 1976, c. 217, cited Commentary
Donnino. The 1990 Governor’s Approval Mem.
reported that the ‘availability and use’ of a
weapon ‘which passes a high voltage electrical
shock to a person by means of direct contact or
without resort to a projectile’ is the same threat
as the dart gun. Donnino, Id.
4. Penal Law §§ 265.01(1), 265.02 (1).
5. 128 S. Ct. 2783 (2008).
6. Id. at 2791
7. Id. at 2791–92.
8. Id. at 2816–17.
9. 130 S. Ct. 3020 (2010).
10. Id. at 3032–48.
11. Id. at 3048–50.
12. John Paul Stevens: Repeal the Second
Amendment, New York Times Op-Ed, March 27,
2018; citations omitted.
13. Caetano v. Massachusetts, 136 S. Ct. 1027
(2016).
14. Id. at 1027–28.
15. Id.
16. Id. at 1028–29.
17. Id. at 1033 (Alito, J., concurring).
18. Id. at 1028.
19. 277 F. Supp. 3d 326 (N.D.N.Y. 2017).
20. Id. at 336.
21. 804 F.3d 242 (2d Cir 2015).
22. McDonald, 130 S. Ct. 3020.
23. See, e.g., State v. Deciccio, 315 Conn 79
(2014) (striking down ban on dirk knifes and
police batons in motor vehicles); People v.
Yanna, 297 Mich. App. 137 (2012) (striking
down ban on stun and Taser guns).
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PROGRAM CALENDAR
November 14, 2018
Dean’s Hour: Judicial Restraint
With the NCBA Federal Courts Committee
Sign-in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in professional practice or skills
Speaker: Hon. Joseph Bianco
Program sponsor: Capital One Bank
November 15, 2018
Dean’s Hour: Sexual Harassment in the #MeToo Era
With the NCBA Labor & Employment Law Committee
Sign-in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in diversity, inclusion and
elimination of bias
Program sponsor: NCBA Corporate Partner Tradition
Title Agency, Inc.
Program sponsor: NCBA Corporate Partner Dime
Community Bank
November 26, 2018
Joint Custody
With the NCBA Family Court Law and Procedure
Committee and the Assigned Counsel Defenders
Program, Inc. of Nassau County
Program 6-8 p.m.
Credits offered: 2 credits in professional practice
November 27, 2018
Trial Lawyer’s Responsibility to Effectuate the
Client’s Criminal and Family Appeal
With the Assigned Counsel Defenders Program, Inc. of
Nassau County
Program 6-8 p.m.
Credits offered: 2 credits in ethics
November 28, 2018
Dean’s Hour: 10 Ways to Get Reprimanded,
Suspended or Disbarred
With the NCBA Ethics Committee
Sign-in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in ethics
Program sponsor: NCBA Corporate Partner Champion
Office Suites

November 28, 2018
Pre-Nups, Post-Nups and the Right of Election in Est
With the NCBA Surrogate’s Court Trusts & Estate Com
Program 6-8 p.m.
Credits offered: 2 credits in professional practice
Program sponsor: NCBA Corporate Partner Dime Comm
Program sponsor: Boy Scouts of America – Theodore Ro
Program sponsor: Christopher Allen Custom Clothiers
Program sponsor: Daniel Gale Sotheby’s International R
Program sponsor: Heritage Auctions

November 29, 2018
Cultural Humility: The Ongoing Quest to Achieve Cu
(Cocktail Reception/CLE)
With the NCBA Diversity and Inclusion Committee
Cocktail reception 5:30-6:00 p.m.; Program 6:00-7:45 p.
Credits offered: 1 credit in diversity, inclusion and elimin
**Must pre-register. Space is limited.

December 5, 2018
Dean’s Hour: Longevity – Don’t Outlive Your Resour
Sign-in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in professional practice or skills
Program sponsor: NCBA Corporate Partner Tradition Tit
Program sponsor: NCBA Corporate Partner Champion O

December 5, 2018
Presenting a Case to a Zoning Board
Program 5:30-7:30 p.m.
Credits offered: 2 credits in professional practice or skill
Program sponsor: Capital One Bank

December 7, 2018
Annual School Law Conference 2018
With the NCBA Education Law Committee
Sign-in begins 8:00 a.m.; Program 8:30-2:50 p.m.
Credits offered: 5.5 credits in professional practice
* Program will be held at Touro
** Program not covered under member free CLE. Regist
Price include breakfast, lunch and written materials.

December 12, 2018
Dean’s Hour: Ethics Challenges in the Courtroom
With the NCBA Ethics Committee
Sign-in begins 12:30 p.m.; Program 1-2 p.m.
Credits offered: 1 credit in ethics
Program sponsor: NCBA Corporate Partner Champion O

tate Administration
mmittee

munity Bank
oosevelt District
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REGISTRATION FORM

•By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY 11501
•By Credit Card: FAX completed form with credit card information to 516-747-4147
•Seminar Reservations Online: www.nassaubar.org >MCLE>Calendar, Reservations
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OPEN HOUSE
VOLUNTEER
ATTORNEYS
Anand Ahuja
Charles Arrowood
Patrick Binakis
Lois Bladykas
Lauren Bristol
Bryan C. Bryks
Michelle Cuevas
Adam D’Antonio
Anthony DeCapua
Hon. Anthony Falanga
Bruce Feinstein
Samuel Ferrara
Kamini Fox
George Frooks
Stuart Gelberg
Mary Giordano
Mark Goidell
Gerald Goldstein
Douglas Good
Robert S. Greco
Nanci Hamilton
Adrienne Hausch
Treasa Kalliath
Stanford Kaplan
Gianni Karmily
Gail Kenowitz
James Klein
Elizabeth Schulman Kranz
S. Robert Kroll
Bryce Levine

OPEN HOUSE ...

Continued From Page 1
on-one with approximately 110 Nassau
residents to explain complicated legal
issues and provide guidance, counsel
and referrals. If asked, the attorneys
will say it is a truly rewarding experience. Many of these volunteers participate at every Open House. If you
haven’t, you should try it. Mortgage
Foreclosure Clinics are held twice
a month, and Senior Clinics once a
month. Volunteers are always needed
and appreciated. If you wish to help
out, please contact Gale D. Berg, NCBA
Director of Pro Bono Attorney Activities
(516)747-4070 or gberg@nassaubar.org.

Andrew Meaney
Douglas Moyal
Stacey Ramis Nigro
Chandra Ortiz
Michelle Peretz
Judith Powell
Jonathan Press
Edmund Rakowski
Marc Roberts
Seth Rosner
Anthony Russo
Michael A.H. Schoenberg
Heather Siegelman
Harold Somer
William Sparks
Andrew Thaler
John M. Zenir

Non-Attorney Volunteers
Matthew Baldassano
Lillian Mosley
Georgia Ioannou

TIGER ...

Continued From Page 3
cence — can challenge a conviction
based upon newly discovered evidence.
This post-conviction collateral challenge, however, is available only to a
defendant who has been convicted after
trial.8
Even § 440.10(1)(h) — the statutory
subdivision at issue in Tiger — provides
a defendant a statutory vehicle under
which to raise a collateral, post-judgment challenge to a conviction, even if
the conviction resulted from a guilty
plea. That is, § 440.10(1)(h) permits
a challenge to a judgment that “was
obtained in violation of a right of the
defendant under the constitution of
this state or of the United States,” and
could conceivably include (with a proper showing) a claim that a judgment
of conviction resulting from a guilty
plea should be vacated because it was
obtained in violation of the defendant’s
constitutionally guaranteed right to
counsel. What is not viable under that
statutory subdivision, however, is a
claim that a conviction resulting from
a guilty plea should be vacated because
the defendant now claims to be actually
innocent.
Another avenue of relief may be
available for criminal defendants with
viable claims of innocence regarding Nassau County convictions. The
Nassau County District Attorney has a
Conviction Integrity Unit that reviews
credible claims of innocence. This
review may follow convictions resulting
from trial verdicts as well as guilty
pleas. Those individuals with credible
claims of innocence, that do not involve
a mere representation of claims already
presented to the New York appellate
courts, may contact Executive Assistant
District Attorney Sheryl Anania, who
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oversees the Conviction Integrity Unit.
In conclusion, People v. Tiger limited,
but did not extinguish, post-judgment,
collateral remedies available to a defendant who pleads guilty but subsequently claims actual innocence. As a result,
practitioners should carefully consider
which procedural vehicles are best suited to advance a claim of actual innocence made by a client who has already
pleaded guilty.
Tammy J. Smiley is the Chief of the Appeals
Bureau in the Nassau County District
Attorney’s Office. Andrea M. DiGregorio is
a Senior Appellate Attorney in the Nassau
County District Attorney’s Office.
1. People v. Hansen, 95 N.Y.2d 227, 230 (2000).
2. People v. Tiger, 2018 WL 2974466 (June 14,
2018).
3. A “freestanding” claim of actual innocence is
a claim of innocence that justifies relief in and
of itself. See House v. Bell, 547 U.S. 518, 55455 (2006). By comparison, a “gateway” claim
of actual innocence, may enable a defendant
to obtain review of another claim that would
otherwise be procedurally barred from federal
habeas corpus review. See id.
4. Tiger, 2018 WL 2974466, at *5.
5. Id. at *4.
6. Id.
7. The standard of proof required for a vacatur
of conviction based upon newly discovered DNA
evidence differs for defendants convicted pursuant to a plea and those who were convicted
after trial. If a defendant pleaded guilty, relief
may be possible under § 440.10(1)(g-1) if the
defendant demonstrates a “substantial probability” that the defendant was actually innocent
of the offense. By comparison, a defendant who
was convicted after trial may be entitled to
relief if there is a “reasonable probability” that
the verdict would have been more favorable to
the defendant. See § 440.10(1)(g-1).
8. That subdivision had additional requirements in order for a defendant to establish
entitlement for relief, such as that the new
evidence was discovered after the entry of
judgment, the evidence could not have been
produced by the defendant at trial even with
due diligence on the defendant’s part, and that
the evidence is of such character as to create
a probability that had such evidence been
received at the trial the verdict would have
been more favorable to the defendant. Also, a
motion under that subdivision must be made
“with due diligence” after the discovery of such
alleged new evidence.

THE WE CARE FUND
Presents

GINGERBREAD UNIVERSITY
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We Care
We Acknowledge, with Thanks,
Contributions to the WE CARE Fund

Saturday, December 8, 2018
Two Sessions
Nassau County Bar Association
15th & West Streets, Mineola

Enrollment is limited,
reserve your place today!

Children of all ages will delight in the fun and creativity
decorating their own gingerbread houses at the annual
Gingerbread University Holiday Workshop
at the Nassau County Bar Association.
Upon completion of the University’s curriculum,
a diploma and degree in “Gingerbreadology”
will be granted to each child.
Light refreshments will be served.
If you can’t make it, place your “takeout” kit order
for pick up on or after the event.
---------------------------------------------------------------------------------

GINGERBREAD UNIVERSITY REGISTRATION
Name__________________________________________
Tel #__________________Email___________________
TOTAL # OF CHILDREN ATTENDING__________
Session Attending:

____ 9:30 a.m. - 11:30 a.m.
____ 1:00 p.m. - 3:00 p.m.

REGISTRATION FEE:
¨ $45.00 per child
¨ $45.00 “Takeout” Kit
I cannot attend but will sponsor:
¨“Rudolph” ($25.00 donation)
¨“Santa” ($50.00 donation)

DONOR

IN HONOR OF

DONOR

IN MEMORY OF

Marilyn K. Genoa
Peter H. Levy, Recipient of The Barbara J.
		
Mehrman Commitment to Justice Award
		
from the Nassau Suffolk Law Services
Rosalia Baiamonte and Joshua Gruner
Drew Gassman, on the occasion of his
		
Bar Mitzvah
Hon. Carnell T. Foskey
Karen Marie Scaduto, Nassau Lawyer
		
Pro Bono Attorney of the Month
Stephen Gassman
Steven Krieger, on the marriage of his
		
daughter, Samantha
Joanne and Frank Gulotta, Jr.
Stephen LaMagna, Appointment to EAC
		
Board of Directors
Sharon Levy
Hon. Gary F. Knobel, Recipient of the Paul
		
J. Widlitz Award from the Jewish Lawyers
		
Association of Nassau County
Daniel McCloy
Karen Marie Scaduto, Nassau Lawyer
		
Pro Bono Attorney of the Month
Hon. Denise Sher
Hon. Angela Iannacci, recipient of the
		
Catholic Lawyers Guild, St Thomas More
		Award

Stephen and Beth Bucaria
Hon. John Dinoto
Stephen and Beth Bucaria
Hon. George R. Peck
Gregory S. Lisi
Hal Knopf
Michael G. LoRusso
Roberto Brandveen, brother of
		
Hon. Antonio Brandveen
Jean M. Roncallo
Stephen Kutner
Hon. Denise Sher
Philip Costa, Sr., father of Philip Costa Jr.,
		
and father-in-law of Bonnie Levine Costa

IN MEMORY OF EMILIA CUDA, MOTHER OF SUPPORT
MAGISTRATE TOMASINA MASTROIANNI
Rosalia Baiamonte
Hon. Ruth C. Balkin
Karen Bodner
Jay Davis
Hon. Angelo A. Delligatti
John P. DiMascio, Sr.
John P. DiMascio, Jr.
Samuel J. Ferrara

Fass & Greenberg, LLP
Stephen Gassman
Katherine & Joshua Gruner
Adrienne Hausch
Peter Panaro
Ellen Pollack
Hon. Denise Sher
Family of Kimberly Snow

IN MEMORY OF MICHAEL DIKMAN
Charlotte Betts
Karen Bodner
Fass & Greenberg, LLP
Gail Kenowitz
Peter Panaro

IN MEMORY OF ROSE MANCUSI, MOTHER-IN- LAW OF HON. JOY M. WATSON
Susan Katz Richman
Hon. Denise Sher
Richard & Kathleen Wright

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501

TOTAL $___________
¨ Check Enclosed Payable to:

Nassau Bar Foundation WE CARE

¨ Credit Card

Name on Card__________________________________
Card #_________________________________________
Billing Zip Code_________________________
Exp. Date____/_____Security Code_________

Mail registration form to:

WE CARE Fund
15 & West Streets, Mineola, NY 11501
Att: Gingerbread University

Questions?
Contact Jody Ratner (516)747-4070 x226 or jratner@nassaubar.org

WE CARE

Thanksgiving Day
Luncheon for Seniors

Thursday, November 22, 2018
11:00 a.m. - 1:00 p.m.
at the Nassau County Bar Association
To recommend Seniors who are alone for the holiday, contact:
Jody Ratner
(516)747-4070 x226
jratner@nassaubar.org
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TUNNEL TO TOWERS 2018

On Sunday, September 30, the NCBA/WE CARE team participated in the annual Stephen Siller Tunnel to Towers Run/Walk commemorating Sept. 11, 2001. As
runners and walkers made their way out of the Brooklyn Battery Tunnel, on the
Manhattan side, more than 300 first responders stood cheering on the participants,
some high-fiving runners and most holding photos of firefighters who died on
September 11. This is a great event for everyone, no running skills necessary. Join
the NCBA/ WE CARE team in 2019... It is an experience you will never forget! Photo by
Hector Herrera

For Information on

LAWYERS’
AA MEETINGS
Call

(516)512-2618
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Pro Bono Attorney of the Month
Michael L. Pfeifer

BY SUSAN BILLER

Nassau Suffolk Law Services Volunteer Lawyers
Project (VLP), along with the Nassau County Bar
Association, are privileged to recognize Michael L.
Pfeifer as the most recent Pro Bono Attorney of the
Month. Mr. Pfeifer is the principal of Pfeifer Law,
PLLC. His practice has concentrated in the areas of
elder law, special needs planning and estate planning
for over 25 years. This month’s award honors an attorney who has demonstrated great passion and dedication by providing direct pro bono legal services to the
community through his volunteer work with the VLP
and the Seniors Unit of Nassau Suffolk Law Services.
Since he first volunteered in 1987, Mr. Pfeifer has
represented dozens of clients in Article 17A guardianships as well as wills, trusts and estate planning
matters. Most recently, he has offered his pro bono services to the VLP and Senior’s Unit to help initiate the
new Advance Directives Pilot Project. This initiative
provides low income, disabled and senior clients with
pro bono assistance to execute wills, powers of attorney
and health care proxies. These crucial services empower vulnerable individuals with the ability to choose
who will make decisions for them, and often avoids the
necessity of a costly guardianship proceeding down the
road. Most importantly, advance directives give these
challenged clients the dignity of self-determination and
peace of mind.
Since our launch of this new pilot program last
month, several attorneys have already generously
offered to join the pro bono panel. Mr. Pfeifer screens

income eligible clients to determine their planning
needs, and serves as an expert consultant and mentor.
Clients are then referred to volunteer attorneys for
representation. All interested attorneys are welcomed.
Attorneys wishing to develop skills in this area will be
assigned an experienced mentor and offered training
materials. VLP covers professional liability and offers
free CLE credit and recognition at a yearly reception.
In his younger days, Mr. Pfeifer was inspired to
pursue higher education after serving for four years
in the U.S. Air Force stationed in Germany during
the Vietnam War. After graduating from SUNY Stony
Brook in 1978 and Pace University School of Law in
1986, he was admitted to the New York State Bar and
the US Eastern District. He is a member of the Nassau
County Bar Association, and is a former Co-Chair of
the NCBA Elder Law Committee.
Mr. Pfeifer’s first professional exposure to public
interest law was during a law school internship at
Nassau Suffolk Law Services. During this time, he
showed tremendous dedication and compassion toward
the many clients he served. Throughout the years of
private practice that followed, Mr. Pfeifer has been
committed to donating a significant amount of his
time toward the underserved. His mild mannered, soft
spoken approach is comforting to his clients, and belies
his fierce determination to advocate on their behalf.
He has assisted not only in direct representation on
elder law and guardianship matters, but has mentored
many young attorneys who went on to become experts

CALL FOR NOMINATIONS
The Nominating Committee welcomes applications
for nominations to the following
Nassau County Bar Association
offices for the 2019-2020 year:
q President-Elect q Vice President
q Treasurer

q Secretary

q Director

Applications are welcome for nominations to serve on the
Nassau County Bar Association Board of Directors. There
are eight (8) available Director seats, each is for a three year term.
The Nominating Committee invites applications for nominations to the
following offices of the Nassau Academy of Law for the year 2019-2020:
Dean

Associate Dean

Assistant Dean (3)

Treasurer

Secretary

Counsel

NCBA members interested in applying for any of the above nominations,
or in submitting suggestions for such nominations are invited to
submit such information to:
Martha Krisel, Chair, Nominating Committee
NCBA
15th & West Streets, Mineola, NY 11501 or
email: spalley-engel@nassaubar.org.

Deadline for all nominations
January 25, 2019

in these areas of law.
Mr. Pfeifer urges other attorneys to join him in his
mission. “It is immensely gratifying that my legal work
can give comfort, peace of mind and dignity to this
population of clients. Empowering someone to direct
their own affairs can be transformative. On a strictly
practical level, providing legal services to a low income
client can mean the difference between their ability to
pay next month’s rent or putting food on the table.”
Susan Biller, Pro Bono Coordinator of the Volunteer
Lawyer’s Project, states: “We are grateful to Michael for
his patience and perseverance. He recognized a need
in the community, and took it upon himself to offer his
services to the VLP to address that need. His willingness to mentor newer attorneys allows us to grow our
program of volunteer attorneys and thus help many
more clients.”
In recognition of his dedication to Nassau County’s
neediest citizens, the Volunteer Lawyers Project, along
with the Nassau County Bar Association, are pleased
to honor Michael L. Pfeifer as their latest Pro Bono
Attorney of the Month.
The Volunteer Lawyers Project is a joint effort of Nassau
Suffolk Law Services and the Nassau County Bar
Association, who, for many years, have joined resources
toward the goal of providing free legal assistance to Nassau
County residents who are dealing with economic hardship.
Nassau Suffolk Law Services is a non profit civil legal services agency, receiving federal, state and local funding to
provide free legal assistance to Long Islanders, primarily
in the areas of benefits advocacy, homelessness prevention (foreclosure and eviction defense), access to health
care, and services to special populations such as domestic
violence victims, disabled, and adult home residents. The
provision of free services is prioritized based on financial need and funding is often inadequate in these areas.
Furthermore, there is no funding for the general provision
of matrimonial, guardianship or bankruptcy representation,
therefore the demand for pro bono assistance is the greatest in these areas. If you would like to volunteer, please
contact Susan Biller, Esq. 516-292-8100, ext. 3136.

A CLE Panel Discussion

presented by the NCBA Diversity & Inclusion Committee

Cultural Humility:
The Ongoing Quest for Cultural Competence
Thursday, November 29, 2018
at Domus
5:30 p.m. Cocktails
6:00 p.m. Panel
7:45 p.m. Networking

How do we know what we don’t know about the cultural background of
our colleagues? What happens when we discover a blind spot? How do
we strive to achieve cultural competence – caring, compassionate, and
effective understanding of other cultures – in a complicated and richly
diverse society?
We will have an honest discussion about what “cultural humility” is,
feels like, and can accomplish. Our panelists will share their perspectives
as an attorney, a retired judge, a diversity expert, and a social
psychologist, as well as their differing cultural perspectives.
CLE available: 1 Credit in Diversity, Inclusion and Elimination of Bias;
and 1 Credit in Ethics.
See page 14, NAL Program Calendar, for registration details.
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NCBA

Sustaining Members
2018 - 2019

Every year thousands of attorneys renew their membership
in the Nassau County Bar Association. In addition to dues,
some members show their appreciation to the NCBA by
making a special contribution and becoming a
Sustaining Member.
The NCBA is grateful for these individuals, who strongly
value the NCBA’s mission and its contributions to the
betterment of the legal profession.
ABOVE: The Hispanic Heritage Month
Celebration at the Nassau County
Courthouse honored NCBA Immediate Past
President Steven G. Leventhal, Family Court
Judge Linda K. Mejias and Court Analyst
Lizette Vazquez. The ceremony, on October
12, was sponsored by the Long Island
Hispanic Bar Association, the Amistad Long
Island Black Bar Association, the Nassau
County Bar Association and the Nassau
County Women’s Bar Association. (l-r) Hon.
Andrea Phoenix, Hon. Leonard Austin, Hon.
Linda Mejias, Steven G. Leventhal, Esq., Hon.
Joseph Zayas and Dorian R. Glover, Esq.
Photos by Hector Herrera
LEFT: NCBA Past President Peter H. Levy
(r) was honored at the Nassau Suffolk Law
Services 2018 Fall Commitment to Justice
Reception on Wednesday October 24. The
Honoree was presented with The Barbara J.
Mehrman Commitment to Justice Award by
NSLS Executive Director Jeffrey A. Seigel (l).

NCBA New Members
We welcome the following new members
Attorneys
Kenneth M. Abell
Abrams, Fensterman, Fensterman, Eisman, et al
Shane Birnbaum
Hochheiser & Akmal PLLC
Richard W. Brewster
Brewster ADR
Helen D’Eletto
D’Eletto Law Firm PLLC
Rebecca Lebowitz
Lisa A. Manfro
Lisa A. Manfro, Esq.
Elizabeth Montesano
Sullivan Papain Block McGrath
& Cannavo, PC
Patrick J. Morganelli
Gregory R. Preston
Preston & Wilkins, LLC

Debora Shamoilia
Simonetti & Associates
Stephen Simeone
Leonard R. Sperber
Sperber & Stein, LLP
Viktoriya Ukhova

Students
Molly Depew

Martin P. Abruzzo
Mary Ann Aiello
Mark E. Alter
Leon Applewhaite
Rosalia Baiamonte
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Louis F. Chisari
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Daniel J. Dillon
Hon.Dorothy D. T. Eisenberg
Charo Ezdrin
Howard S. Fensterman
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Russell C. Friedman
Lawrence R. Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Elliot S. Gross
Hon. Frank A. Gulotta Jr.
Alan B. Hodish
Warren S. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

Martha Krisel
John F. Kuhn
Donald F. Leistman
Steven G. Leventhal
Peter H. Levy
Gregory S. Lisi
Michael G. LoRusso
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Tomasina C. Mastroianni
John P. McEntee
Christopher T. McGrath
Anthony J. Montiglio
Matthew Morris
Rose Nankervis
Hon. Michael L. Orenstein
Michael E. Ratner
George P. Ricci
Catherine Rizzo
Marc W. Roberts
Edward T. Robinson III
Leonard M. Rosenberg
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Claire Talwar
Thomas A. Toscano
Hon. Joy M. Watson

Gabriella Labita
Samantha Levitz
Mahnoor Mirza
Joseph Keith Scianablo
Dorothy Spingarn

To become a Sustaining Member,
please contact the
NCBA Membership Office at
(516)747-4070.
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NCBA Committee Meeting Calendar • Nov. 13 - Dec. 20, 2018
Questions? Contact Stephanie Pagano at (516)747-4070 or spagano@nassaubar.org.
Please Note: Committee meetings are for NCBA Members. Dates and times are subject to change.
Check website for updated information: www.nassaubar.org
ALTERNATIVE DISPUTE RESOLUTION
Tuesday, November 13
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

COMMERCIAL LITIGAION
Monday, November 19
12:30 p.m.
John P. MCEntee

IN-HOUSE COUNSEL
Thursday, November 29
12:30 p.m.
Tagiana Souza-Tortorella

LABOR & EMPLOYMENT
Thursday, December 13
12:30 p.m.
Paul F. Millus

LABOR & EMPLOYMENT
Tuesday, November 13
12:30 p.m.
Paul F. Millus

VETERANS & MILITARY LAW
Tuesday, November 20
12:30 p.m.
Gary Port

CIVIL RIGHTS
Thursday, November 29
12:30 p.m.
Robert L. Schonfeld

GRIEVANCE
Thursday, December 13
12:30 p.m.
Warren S. Hoffman

CRIMINAL COURT LAW & PROCEDURE
Tuesday, November 13
12:30 p.m.
Daniel W. Russo

GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, November 20
12:30 p.m.
Deborah E. Kaminetzky

PUBLICATIONS
Thursday, November 29
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

BANKRUPTCY LAW
Friday, December 14
8:00 a.m.
Matthew V. Spero

JOINT MEETING: ATTORNEY/
ACCOUNTANTS/TAX LAW
Tuesday, November 13
12:30 p.m.
Jennifer L. Koo/Edith Reinhardt-Attorney/
Accountant/Brad Polizzano/Michelle E.
Espey-Tax Law
ACCESS TO JUSTICE
Wednesday, November 14
12:30 p.m.
Joseph R. Harbeson/Dorian R. Glover
ASSOCIATION MEMBERSHIP
Wednesday, November 14
12:45 p.m.
Adam D’Antonio
MATRIMONIAL LAW
Wednesday, November 14
5:30 p.m.
Jennifer Rosenkrantz
REAL PROPERTY LAW
Wednesday, November 14
5:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link
BANKRUPTCY LAW
Friday, November 16
12:30 p.m.
Matthew V. Spero
MEDICAL-LEGAL
Friday, November 16
12:30 p.m.
Mary Anne Walling/Susan W. Darlington

CONSTRUCTION LAW
Tuesday, November 20
12:30 p.m.
Michael D. Ganz

REAL PROPERTY LAW
Wednesday, December 5
12:30 p.m.
Mark S. Borten/Anthony W. Russo/
Bonnie Link

ETHICS
Tuesday, November 20
5:30 p.m.
Alfred C. Constants III

HOSPITAL & HEALTH LAW
Thursday, December 6
8:30 a.m.
Douglas M. Nadjari

CORPORATION BANKING AND
SECURITIES LAW
Tuesday, November 27
12:30 p.m.
Chandra M. Ortiz

COMMUNITY RELATIONS & PUBLIC
EDUCATION
Thursday, December 6
12:45 p.m.
Moriah Adamo

ANIMAL LAW
Tuesday, November 27
5:30 p.m.
Matthew A. Miller

COMMERCIAL LITIGATION
Monday, December 10
12:30 p.m.
John P. McEntee

ELDER LAW SOCIAL SERVICES &
HEALTH ADVOCACY
Tuesday, November 27
5:30 p.m.
Kathleen Wright/Danielle M. Visvader

ASSOCIATION MEMBERSHIP
Wednesday, December 12
12:45 p.m.
Adam D’Antonio

WOMEN IN THE LAW
Wednesday, November 28
12:30 p.m.
Christie R. Jacobson
NEW LAWYERS/SENIOR ATTORNEYS
Thursday, November 29
8:30 a.m.
Jamie A. Rosen/John C. Stellakis - New
Lawyers George P. Frooks/Joan Lensky
Robert-Senior Attorney

MATRIMONIAL LAW
Wednesday, December 12
5:30 p.m.
Jennifer Rosenkrantz
CIVIL RIGHTS
Thursday, December 13
12:30 p.m.
Robert L. Schonfeld

ATTORNEY/ACCOUNTANTS
Tuesday, December 18
12:30 p.m.
Jennifer L. Koo/Edith Reinhardt
GENERAL, SOLO AND SMALL LAW
PRACTICE MANAGEMENT
Tuesday, December 18
12:30 p.m.
Deborah E. Kaminetzky
VETERANS & MILITARY LAW
Tuesday, December 18
12:30 p.m.
Gary Port
ETHICS
Tuesday, December 18
5:30 p.m.
Alfred C. Constants III
ANIMAL LAW
Tuesday, December 18
5:30 p.m.
Matthew A. Miller
WOMEN IN THE LAW
Wednesday, December 19
8:30 a.m.
Christie R. Jacobson
ALTERNATIVE DISPUTE RESOLUTION
Wednesday, December 19
5:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft
DIVERSITY & INCLUSION
Thursday, December 20
6:00 p.m.
Hon. Linda K. Mejias
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In Brief
NCBA Past President Steven
Leventhal was honored at the
Hispanic Heritage Month Celebration
held at the Supreme Court for his
work as Bar Association President in
promoting diversity and for the relief
of hurricane victims in Puerto Rico.
Five attorneys from the New York
plaintiffs’ medical negligence law
firm, Pegalis & Erickson, LLC, have
again been named to the competitive
New York Metro Super Lawyers® list
for 2018, including, for the eleventh
year in a row, Senior Partner Steven
E. Pegalis and Managing Partner
Annamarie Bondi-Stoddard, and
Robert V. Fallarino for the seventh
consecutive year.
Jessica L. Reznak (f/k/a Jessica L.
Karoutsos), a six year associate of
Meng & Associates, PC has become
a partner and the firm has changed
its name to Meng & Reznak PC in
recognition of Jessica’s significant contributions to the firm and outstanding
results she has achieved for our clients.
She joins in partnership with NCBA
Past President M. Kathryn Meng, a
distinguished attorney with years of
practice and honors.
Abrams, Fensterman, Fensterman,
Eisman, Formato, Ferrara, Wolf &
Carone, LLP welcomes two new attorneys to the firm. Anthony DiChiara
joined the firm as an associate in the
No-Fault and Workers Compensation
Litigation Practice Group and Sarah
A. Chussler joined the firm as an
associate in the firm’s Mental Health
Law Practice Group.
Capell Barnett Matalon & Schoenfeld
Partner Gregory Matalon, Chair of
the Board of Trustees at The KewForest School, had the honor of introducing the evening’s guests at his alma
mater’s Centennial Gala in October.
Mr. Matalon also recently presented at
the Hispanic National Bar Association
Annual Convention on Law Firm

GUN ...

Continued From Page 5
Hospitals and doctors needlessly would condemn patients to losing
their rights, and force them to fight
a bureaucracy, disinclined to return
those rights, seems hard to believe at
first. However, the financial risks of
doing otherwise, are too great for the
mental health profession to ignore. It
is far easier, and possibly almost foolproof, for a doctor to defend against a
claim that he or she improperly judged
a subject to be dangerous, than to
defend against a claim that the doctor should have reported the subject,
because two days later the subject shot
himself. Which doctor would a lawyer
rather defend?

Corrective Proposals
Nonetheless, the reporting system is
flawed and should be changed. While
as noted above, relief from a gun disqualification imposed after an MHY §
9.46 report can be had by obtaining a
Certificate of Relief from Disabilities,10
that relief is discretionary. An application is made to the Office of NICS
Appeals and SAFE Act in Albany,11
and the process is long, with all costs

SuperLawyers list, including
Douglas W. Atkins (Tax,
Real Estate), Stephanie
M. Alberts (Estate Planning and Probate), Nathan
R. Jones (Business Litigation), Danielle B. Gatto
(Business Litigation, Civil
Litigation, Employment Litigation), Robert L. Renda
(Real Estate), Danielle Tricolla (Business Litigation,
Real Estate), Raymond
Marian C. Rice
Castronovo (Construction
Litigation), Jessica A. Leis
(Land Use/Zoning) and Lindsay E.
Mesh (Banking, Real Estate, BusiMeyer, Suozzi, English & Klein,
ness/Corporate).
P.C. is pleased to share that eleven
of its attorneys have been named as
Certilman Balin Adler & Hyman,
2018 New York Super Lawyers and
LLP is pleased to announce that Lisa
Rising Stars. Attorneys receiving
S. Hunter (Estate Planning and
the designation of Super Lawyer
Probate), M. Allan Hyman (Eminent
includes attorneys from the firm’s
Domain),
Donna-Marie
Korth
Garden City and Manhattan offices
(Business
Litigation),
Jaspreet
S.
and represent a wide range of Meyer
Mayall (Communications), Thomas
Suozzi’s practice areas. Recognized
J. McNamara (Business Litigation).
Super Lawyers include Donnalynn
Douglas E. Rowe (Employment
Darling (Personal Injury General:
and Labor), Howard M. Stein
Plaintiff), A. Thomas Levin (State/
Local & Municipal, Land Use/Zoning), (Real Estate) and Paul B. Sweeney
(Business Litigation) have been named
Edward J. LoBello (Bankruptcy),
to the 2018 New York Metro Super
Paul F. Millus (Employment
Lawyers list, and Daniel Palmadesso
Litigation, Business) and Kevin
(Mergers and Acquisitions) and
Schlosser (Business Litigation). MiRebecca Sklar (General Litigation)
chael J. Antongiovanni (Business
Litigation, Real Estate, Appellate) has were named to the 2018 Rising New
York Metro Stars list. Ms. Hunter
been designated a Rising Star.
and Ms. Korth were also named to the
Douglas M. Lieberman, a partner at Women’s Edition.
Markotsis & Lieberman, P.C., a general
practice firm located in Hicksville, has Partners Justin Frankel and Jason
been named a 2018 Metro New York Newfield of disability insurance law
Super Lawyer in Business Litigation. firm Frankel & Newfield, P.C., have
This is his fifth consecutive award. Mr. once again been recognized by their
Lieberman is a former member of the peers and selected to the 2018 New
Nassau County Bar Association Board York metro area Super Lawyers list for
of Directors and a former Editor-in- their work in the Disability Insurance
and ERISA Disability claims law area.
Chief of the Nassau Lawyer.
Both have been recognized by Super
Nine attorneys from Forchelli Dee- Lawyers since 2013 and both are
gan Terrana, LLP have been named rated AV Preeminent by Martindaleto the 2018 New York Rising Stars® Hubbell.
Succession Planning and
at the National Business
Institute Tax Planning for
Trusts & Estates Seminar on
Post Mortem Tax Planning
Options. Partner Yvonne
Cort of the firm’s Tax and
Tax Controversy practice
areas was named as a New
York Metro Super Lawyer.
Associate Monica P. Ruela
of the firm’s Elder Law
practice area was selected
for inclusion in the Super
Lawyers 2018 Rising Stars
list.

borne by the applicant. In the interim
period of many months, the subject has
lost his or her Constitutional rights.
Minimum changes to the law should
include that: (1) the filing of an MHY
§ 9.46 report requires that a hearing
be held very soon after gun seizure,12
where a subject can provide evidence,
and with adjournments if the subject
needs to obtain counsel and expert
testimony (likely a necessity); and (2)
if the subject prevails, the subject will
not have to engage in the laborious
Certificate of Relief process to get out
of the system;13 DCAS will be notified
immediately that the subject’s rights
have been restored.
Even where a subject prevails, there
might remain problems resulting from
an MHY
§ 9.46 report, most likely related
to a Licensing Officer’s discretionary
authority to return a pistol license.14
Perhaps such issues also should be
addressed in corrective legislation,
allowing related licensing matters to
be disposed in a § 9.46 hearing, instead
of making the subject pursue a separate Article 78 proceeding against the
Licensing Officer.15 But even without such protection, the two proposals
above probably would provide due pro-

cess and a non-Herculean post-hearing
procedure for restoration of rights.
Lastly, the problems which have
arisen from MHY § 9.46 should be very
cautionary to those supporting enactment of “red flag” laws, such proposals
seek to allow various lay persons to
report their belief that someone is dangerous, thus triggering gun seizure.
If what has been encountered under
§ 9.46 can be characterized as severe,
expanding gun seizures merely on the
word of lay persons is a guarantee
of atomic-level abuse. In addition to
innocent mistakes, it is likely such
a system would be used by some for
intimidation and retaliation, and the
results can be far more than inconvenient. Many people must be armed as a
condition of employment, and months
or years of legal fighting, while unemployed, is destructive to careers and
families. Thus, careful attention must
be given to due process safeguards
before creating any more laws that
allow for summary seizure of property
and loss of rights.
Jerold E. Levine is a member of the Criminal
Court Law & Procedure Committee, and is
the author of New York Assault Weapon
Laws (LawTech Publications Co.), available
at TheGunLawyer.net.
1. See Secure Ammunition and Firearms
Enforcement Act, N.Y. Mental Hyg. § 9.46

Karen Tenenbaum and Hana
Boruchov will be speaking at the
2018 Long Island Tax Professionals
Symposium on various tax topics,
such as NYS Residency Audits,
Restaurant Sales Tax and Federal
Tax Court. Best of Long Island has
nominated Ms. Tenenbaum for “Best
Lawyer” and Tenenbaum Law, P.C.
for “Best Law Firm.” Ms. Tenenbaum
was also interviewed and quoted by
Super Lawyers on taxes in the gig
economy and was featured in Long
Island Weekly and Newsday for her
article, “Don’t Lose Your Restaurant
Because of Unpaid Sales Taxes.”
Jennifer Ann Wynne of Wynne Law,
P.C., Peter E. Alizio of the Law Office
of Peter E. Alizio, and Matthew E.
Rappaport of Falcon Rappaport &
Berkman PLLC, will be speaking at
the St. John’s University School of
Law Continuing Legal Education Fall
2018 CLE Weekend on “The New Tax
Law – How it will affect Lawyers and
their Clients.”
Ronald
Fatoullah of Ronald
Fatoullah & Associates lectured for
Syosset Adult Continuing Education on
Estate Planning and other important
elder law topics. Elizabeth Forspan,
the managing attorney of the firm, lectured on “Creative Writing: Drafting to
Address Social Change” at the NYSBA
Elder Law and Special Needs Section’s
Fall Meeting in Park Ridge, New
Jersey.
PLEASE EMAIL YOUR SUBMISSIONS TO:
nassaulawyer@nassaubar.org with subject
line: IN BRIEF
The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law firm
L’Abbate Balkan Colavita & Contini, LLP,
where she chairs the Attorney Professional
Liability Practice Group. In addition to representing attorneys for 35 years, Ms. Rice is
a Past President of NCBA.

(2013); see also N.Y. Penal Law §§ 265.00(22)(23).
2. See § 9.46.
3. Mental Hyg. § 41.03.
4. Penal Law § 400.00(11)(a) and (c).
5. See Rick Miller, Attorney: NY Violates 2nd
Amendment with SAFE Act, The Salamanca
Press, (May 2, 2017), http://www.salamancapress.com/news/attorney-ny-violates-nd-amendment-with-safe-act/article_1a21d95c-2f3a-11e7b6f1-3b5ff08969d7.html.
6. Matter of McKay, 52 Misc. 3d 936 (Cnty. Ct.
2016).
7. See id. at 938.
8. See id. at 940.
9. See Miller, supra note 5.
10. See Certificate of Relief Process and Forms,
Off. of NICS Appeals & SAFE Act, https://
nics.ny.gov/requirements.html. The Certificate
application process involves obtaining all relevant hospital records, but counsel should be
aware that sometimes hospitals do not include
a copy of the MHY § 9.46 form with the records.
Counsel specifically should ask that the form be
included.
11. See NICS Appeals, Off. of NICS Appeals &
SAFE Act, https://nics.ny.gov.
12. Hearings already are held in some jurisdictions, but by custom and not required by the
Penal Law or Mental Hygiene Law. In New York
City and on Long Island there is no hearing
which addresses the rights lost after an MHY §
9.46 report is filed.
13. See Certificate of Relief Pertaining to Firearm Possession Frequently Asked Questions,
Off. of NICS Appeals & SAFE Act, https://nics.
ny.gov/nics-faq.html.
14. Mental Hyg. § 9.46; N.Y. Penal Law §
400.00(11)(a)-(c).
15. See CPLR § 7804 (2012).
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Committee Reports
Civil Rights Law/
New Lawyers

Elder Law, Social
Services
& Health Advocacy

Meeting Date: 9/20/18
Chair: Robert Schonfeld (Civil Rights)
Co-Chairs: John Stellakis, Jamie Rosen (New
Lawyers)
A joint committee meeting was held,
and a presentation was given by Nassau
County Legislator Josh Lafazan, discussing various civil rights issues that are of
particular interest to millenials, including the opioid crisis, student debt issues,
over-incarceration, and voting issues.

In-House Counsel
Meeting Date: 9/27/18
Chair: Tagiana Souza-Tortorella
A first organizational committee
meeting was held, where the goals of
the committee were explained and
future topics considered, such as employment law related concerns, ethics,
commercial leases, legal department
budget building, malpractice and directors and officers (D&O) insurance.

TRIAL ...

Continued From Page 7
at 15 (“Unlike the federal speedy trial factors, the
state Taranovich factors do not separately consider
whether the defendant has asserted his or her right
to a speedy trial.”).
7. Wiggins, 31 N.Y.3d at 19.
8. Id. at 8.
9. Id. at 9.
10. Amy Goodman and Denis Moynihan, Kalief
Browder, Albert Woodfox And The Torture Of
Solitary Confinement, DemocracyNow (June 11,

Chair: Chandra Ortiz
Guest speaker Assistant
Attorney General Dorothy
Nese, gave a presentation
regarding the current requirements of obtaining
New York State Attorney
General’s approval when
a religious or not-for-profit
corporation seeks to sell or
mortgage its property.

Meeting Date: 9/27/18
Co-Chairs: Kathleen Wright,
Danielle Visvader
The committee had a meeting with Nassau County Supreme Court Justices Arthur
M. Diamond, Anna R. AnInsurance Law
Michael J. Langer
zalone and Karen V. Murphy,
Meeting Date: 10/16/18
as well as various members of
Co-Chairs:
Frank
Misiti, Michael Cannata
the court’s staff. Discussions included the
Committee members discussed varidifficulty in finding guardians and court
examiners, the roundtable with Senator ous topics for CLE and non-CLE events,
Kemp Hannon to educate the legislature including insurance regulatory complion health and aging, guardianship de- ance, real estate leases and additionpartment continuity, the NCBA media- al insurance issues, and recent claims
tion program and the issue of capacity, made under homeowners policies. The
Part 36 fees, and specific rules from the committee also discussed topics for use
in connection with drafting articles for
Justices about matters heard in their
publication, such as insurance coverage
parts.
for the opioid crisis, insurance coverage for crypto-currency, and rescission
of contracts. The committee anticipates
Corporation, Banking and
that a CLE event will be finalized and
Securities Law
presented in early 2019.
The committee also discussed the
Meeting Date: 9/28/18
2015), http://www.democracynow.org/blog/2015/6/11/
kalief_browder_albert_woodfox_and_the.
11. Yancey Roy, New York Top Court Says Jail
Inmate Held Too Long Without Trial, Newsday, (Feb. 15, 2018), https://www.newsday.com/
long-island/politics/spin-cycle/court-of-appeals-reginald-wiggins-1.16786627.
12. Shayna Jacobs, Man Whose Conviction Was
Tossed Sues City Over Extended Rikers Stay, Recalls
‘Dangerous Environment’, Newsday (April 30, 2018),
http://www.nydailynews.com/new-york/man-conviction-tossed-suing-extended-rikers-stay-article-1.3963561#.
13. Michelle Mark, New York City Is Set To Close
The First Of Its Notorious Rikers Island Jails
This Summer, Business Insider (January 2, 2018),

LONDON CALLING

https://www.businessinsider.com/first-rikers-jail-toclose-this-summer-2018-1.
14. Wiggins, 31 N.Y.3d at 9.
15. People v. Wiggins, 143 AD3d 451, 457 (1st Dept
2016).
16. The Court of Appeals majority noting that the
People have “ ‘the untrammeled power to institute a
prosecution any time within the limitations period
... but once having instituted the prosecution by
detainer warrant, indictment or other initiatory process, they have the obligation of advancing it unless
there is a reasonable ground for delay.’ ” People v.
White, 32 N.Y.2d 393, 398 (1973) (quoting People v
Winfrey, 20 N.Y.2d 138, 144 (1967)).
17. Wiggins, 31 N.Y.3d at 17-18 (citing Moore v. Arizona, 414 U.S. 25, 26 (1973)) (citations omitted).

possibility of scheduling another social/
networking event. The next meeting is
scheduled in December, 2018.

Commercial Litigation
Meeting Date: 10/24/18
Chair: John McEntee
Nassau County Supreme Court Commercial Division Justice Vito M. DeStefano delivered a presentation about
overall operations in his part, as well as
suggestions on a variety of topics, including motion practice and the resolution of
discovery disputes.
The next meeting is scheduled for November 19, 2018, at 12:30 p.m., where
the guest speaker will be Nassau County Supreme Court Commercial Division
Justice Stephen A. Bucaria.
The Committee Reports column is compiled
by Michael J. Langer, a partner in the Law
Offices of Michael J. Langer, P.C. Mr. Langer
is a former law clerk in the United States
Court of Appeals for the Second Circuit, and
a former Deputy County Attorney in the Office
of the Nassau County Attorney. Mr. Langer’s
practice focuses on matrimonial and family
law, estate and commercial litigation, and
criminal defense.

18. People v. Norris, 2018 N.Y. Slip Op 50261 (Crim.
Ct., Kings Co. 2018) (citing People v. Brown, 54
Misc. 3d 133(A) (App. Term 2d Dept. 2017)).
19. Wiggins, 31 N.Y.3d at 12.
20. Id.
21. People v. Norris, 2018 N.Y. Slip Op 50261 (Crim.
Ct., Kings Co. 2018) (citing People v. Perkins, 37
Misc. 3d. 696 (Crim. Ct., Kings County 2012)).
22. See, e.g., People v. Williams, 2018 N.Y. Slip Op
5373 (3rd Dept. 2018).
23. C.f., People v. Thompson, 43 Misc 3d 136(A)
(App. Term 1st Dept. 2014)).
24. Kingsley v. Hendrickson, 135 S. Ct. 1039 (2015);
Darnell v. Piniero, 849 F.3d 17, 35 (2d Cir. 2017);
cf. Alderson v. Concordia Par. Corr. Fac., 848 F.3d
415, 420 (5th Cir. 2017).

ATTORNEYS & JUDGES

September 17-22, 2019
Package includes:
* 5 STAR ACCOMODATIONS -WITH BREAKFAST
* ROUND-TRIP AIRPORT TRANSPORTATION
* WELCOME RECEPTION & FAREWELL DINNER
*JACK THE RIPPER NIGHT TOUR
*PRE-THEATER DINNER AND WEST END SHOW
*VIP ACCESS - LONDON EYE
*CLE SEMINARS (CREDITS PENDING)
*OPTIONAL DAY TOURS INCLUDING
STONEHENGE AND BUCKINGHAM PALACE

NCBA is looking for MENTORS
for Middle School students
8:00 a.m. to 8:45 a.m. one day every other week
Oct. 2018 through May 2019
Students in the following
communities are awaiting mentors:
Hempstead • Uniondale • Jericho
Westbury • East Meadow

Pricing:
$2500 PP DOUBLE OCCUPANCY*
$500 DEPOSIT PER COUPLE REQUIRED. PLEASE MAKE
CHECKS PAYABLE TO NAL. *AIRFARE NOT INCLUDED
*SURCHARGE FOR SINGLE RESERVATIONS
*PRICE SUBJECT TO EXCHANGE RATE AT BOOKING

FOR INFORMATION:
Please contact Phil Nash
pnash@cgmbesq.com
(516) 294-0300

Contact Sheryl Palley-Engel
(516)747-4070 x217
spalley-engel@nassaubar.org
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BREATH TEST ...

arguments that field conditions render a
PBT result unreliable should be considered only for weight, not admissibility.

any less scientifically reliable or accurate
than a stationary instrument. It is time
for New York courts to uniformly act in
accordance with the DOH, NHTSA, and
the Vehicle and Traffic Law, and reject
arguments that PBT results are inadmissible at trial.

PBT Results Should Be Admissible
With A Proper Foundation

Christopher Casa is a Senior Assistant District
Attorney in the Vehicular Crimes Bureau of
the Nassau County District Attorney’s Office.

Therefore, PBT results should be
admissible at trial as evidence of intoxication, provided that prosecutors can
lay a proper foundation. To lay a proper
foundation, the prosecutor must show
that the instrument used to perform
the test is scientifically reliable–i.e., is
on the Conforming Products List–and
that the instrument was in good working order and was used properly on the
date in question.30 Prosecutors routinely lay such foundations for stationary
breath test results using maintenance
and calibration records and proof that
the administering officer was trained or
certified to administer breath tests, and
can do so for PBT results.31
The mere fact that a breath testing
instrument is portable does not make it

1. 1See People v. Scarola, 71 N.Y.2d 769, 777
(1988) (evidence is relevant “if it has any tendency
in reason to prove the existence of any material
fact”); see also People v. Wilder, 93 N.Y.2d 352,
356-57 (1999).
2. See Scarola, 71 N.Y.2d at 777; see also People v.
Wesley, 83 N.Y.2d 417, 422 (1994).
3. V.T.L. §§ 1194(4)(a), 1194(4)(c); see also People
v. Boscic, 15 N.Y.3d 494, 499 (2010)
4. 10 N.Y.C.R.R. § 59.4; Fed. Reg. 11624-11627
(2010).
5. 75 Fed. Reg. 11624; 58 Fed. Reg. 48705; 49 Fed.
Reg. 48855.
6. See People v. Hampe, 181 A.D.2d 238, 240 (3d
Dep’t 1992) (citations omitted); People v. Lent, 29
Misc. 3d 14, 16 (App. Term 9th & 10th Jud. Dists.
2010).
7. 10 N.Y.C.R.R. § 59.4; 75 Fed. Reg. 11624-11627
(2010).
8. 75 Fed. Reg. 11624; 58 Fed. Reg. 48705; 49 Fed.
Reg. 48855.
9. See V.T.L. §§ 1194, 1195; 10 N.Y.C.R.R. § 59.4;
75 Fed. Reg. 11624-11627 (2010); see also People v.

Jones, 33 Misc. 3d 181, 182 (N.Y.C. Crim. Ct. N.Y.
Cty. 2011).
10. See V.T.L. § 1195; see also People v. Brockington, 51 Misc. 3d 1211(A) (Crim. Ct. N.Y. Cty.
2016); People v. Aliaj, 36 Misc. 3d 682 (Sup. Ct.
N.Y. Cty. 2012).
11. See V.T.L. § 1195.
12. V.T.L. § 1194(1)(b); Jones, 33 Misc.3d at
182 (citing Carrieri, Practice Commentaries,
McKinney’s Cons Laws of NY, Book 62A, Vehicle
and Traffic Law § 1194, at 91 (1996 ed.) (a field
test or screening test is “pass/fail” and determines
whether alcohol is present, as opposed to “chemical” tests governed by V.T.L. § 1194(2)).
13. See V.T.L. § 1194(2)(a).
14. 59 Fed. Reg. 39382; see Hampe, 181 A.D.2d at
240 (citations omitted); Lent, 29 Misc. 3d at 16.
15. See, e.g., Brockington, 51 Misc. 3d at * 1;
Jones, 33 Misc. 3d at 182 (“The results of an
otherwise-reliable chemical test are not rendered
inadmissible at an intoxicated-driving trial just
because the device used to perform the test is
capable of being moved.”); People v. Hargobind, 34
Misc. 3d 1237(A), *2 (Crim. Ct. Kings Cty. 2012)
(unpublished).
16. See, e.g., People v. Turner, 47 Misc. 3d 100,
101 (App. Term 2015); People v. Toury, Docket
Number 2011NY009854 (Crim. Ct. N.Y. Cty. Jan.
11, 2012).
17. See, e.g., People v. Reed, 5 Misc.3d 1032(A),
2004 N.Y. Slip Op. 51662 [U] (Bronx Cty. Sup. Ct.
2004); People v. Santana, 31 Misc.3d 1232(A), 2011
N.Y. Slip Op. 50962[U] (New York City Crim. Ct.
2011); People v. Schook, 16 Misc.3d 1113(A), 2007
N.Y. Slip Op. 51311[U], (Suffolk Cty. Dist. Ct.).
18. 70 N.Y.2d 823 (1987).

. Place two to three ice cubes in each of two glasses.
Combined the rum, brandy, orange juice, and cardamom in a lidded container. Shake vigorously and
pour equal amounts into the glasses. Slightly twist
the orange slices to extract a few drops of orange
juice into the liquid, then place a slice on the rim of
each glass. Place one slightly crushed mint leaf in
each glass, stir and serve.
5. Angele Morris, RBG Action Figure Launched
Through Copious Crowdfunding, New York Law
Journal, August 10, 2018, p. 2.
6. Emily McClure, All of Ruth Bader Ginsburg’s
Jabots, From Her Statement-Making Collar to Her
Sassy Beaded Accessories, Bustle (May 6, 2015)
www.bustle.com.
7. Debra Cassens Weiss, Ginsburg Named One of
Glamour Magazine’s Women of the Year, ABA Journal (November 12, 2012) www.abajournal.com.
8. RBG (2018), a film directed and produced by
Betsy West and Julie Cohen.

9. Library at Washington & Lee University School
of Law, Ruth Bader Ginsburg: A Reading List Arguments Before the Supreme Court, updated January
24, 2017, htps://libguides.wlu.edu.
10. Ruth Bader Ginsburg with Mary Harnett and
Wendy W. Williams, My Own Words, 116 (1st ed.
2016).
11. Id.
12. United States v. Virginia, 518 U.S. 515 (1996)
13. Id. at 532.
14. Frontiero v. Richardson, 411 U.S. 618 (1973).
15. Paul Richter, Clinton Picks Moderate Judge
Ruth Bader Ginsburg For High Court: Judiciary:
President Calls The Former Women’s Rights Activist
A Healer And Consensus Builder. Her Nomination
Is Expected To Win Easy Approval, Los Angeles
Times (June 15, 1993) article.latimes.com.
16. Ledbetter v. Goodyear Tire & Rubber Co., 550
U.S. 618 (2007).

Continued From Page 9

GINSBURG ...

Continued From Page 10
tech-savvy millennials, the newly christened “Notorious RBG” came to life.
Ruth Bader Ginsburg began to exercise
an influence that extended far beyond
the staid, bound volumes containing the
United States Reports.
It is safe to say that no justice has
been the subject of more popular interest
and, yes, adulation. When she makes
a public misstep, as she did during the
2016 presidential campaign, her sincere
acknowledgment of the error was accepted with good grace and the recognition
that an icon is also mortal.
The pop culture trappings that surround the Justice pale in comparison
to the substance that the woman represents. Hers is one of the rare instances
where the reality far exceeds the imagery. Never afraid to speak her mind or
to take a stand, her life thus far has
been exceptionally well-lived, and rich in
achievements, not just accolades.
And herein lies the greatest single
reason for all the public fascination,
even for conservatives who are at odds
with her judicial philosophy. After all, if
Justice Scalia and Justice Ginsburg can
become the best of friends, then there is
hope for us all in these polarized times.
Political differences aside, her story
resonates because she is an authentic
human being who through her life’s
work has made a tangible difference in
the life of the nation. And she did so with
an appealing combination of intellect,
elegance, and commitment.
Rudy Carmenaty is a Deputy County Attorney
and is the Director of Legal Services for
the Nassau County Department of Social
Services.
1. Anne Midgette, Ruth Bader Ginsburg’s Opera
Debut Brings Relevance To WNO, Washington Post
(November 13, 2016) www.washingtonpost.com.
2. Box Office Mojo at www.boxofficemojo.com.
3. Irin Carmon and Shana Knizhnik, Notorious
RBG: The Life and Tines of Ruth Bader Ginsburg 6
(1st ed. 2015).
4. Ronnie Fein, Ruth Bader Ginger Cocktail (April
16, 2015) www.ronniefein.com, the recipe for the
cocktail is
• 4-6 ice cubes
• 3 ounces dark rum
• 1 ounce ginger liqueur or brandy
• 2 teaspoons orange juice
• 2-3 pinches ground cardamom
• 2 slices of orange
• 2 mint leaves, slightly crushed
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19. People v. Thomas, 70 N.Y.2d 823, 825 (1987);
People v. Thomas, 121 A.D.2d 73, 74 (4th Dep’t
1986); see 10 N.Y.C.R.R. § 59.4(b).
20. See Boscic, 15 N.Y.3d at 499.
21. Thomas, 121 A.D.2d at 74; 10 N.Y.C.R.R. §
59.4(b).
22. See, e.g., Brockington, 51 Misc. 3d 1211(A)
(Crim. Ct. N.Y. Cty. 2016); Jones, 33 Misc. 3d at
182; Hargobind, 34 Misc. 3d 1237(A) at *2; Turner,
47 Misc. 3d 100 at 101; Toury, Docket Number
2011NY009854.
23. People v. Palencia, 130 A.D.3d 1072 (2d Dep’t
2015); People v. Krut, 133 A.D.3d 781 (2d Dep’t
2015); People v. Kulk, 103 A.D.3d 1038 (3d Dep’t
2013).
24. Brockington, 51 Misc. 3d 1211(A) (citing Kulk,
103 A.D.3d at 1040).
25. Brockington, 51 Misc. 3d 1211(A) (citations
omitted).
26. 75 Fed. Reg. 11624; 58 Fed. Reg. 48705; 49
Fed. Reg. 48855.
27. See Lent, 29 Misc. 3d at 16.
28. See V.T.L. § 1194(4)(c) (DOH permit “shall be
presumptive evidence that the examination was
properly given”); see generally V.T.L. §§ 1194,
1195.
29. See generally V.T.L. §§ 1194, 1195.
30. People v. Mertz, 68 N.Y.2d 136, 148 (1986),
People v. Freeland, 68 N.Y.2d 699, 701 (1986);
Hampe, 181 A.D.2d at 241; Turner, 47 Misc. 3d at
101; Jones, 33 Misc. 3d at 183-184.
31. See Boscic, 15 N.Y.3d at 497-500; Mertz, 68
N.Y.2d at 148; Freeland, 68 N.Y.2d at 700; see
also V.T.L. § 1194(4)(c) (DOH permit “shall be
presumptive evidence that the examination was
properly given”).

17. Johanna L. Grossman, The Lilly Ledbetter Fair
Pay Act of 2009: President Obama’s First Signed
Bill Restores Essential Protection Against Pay Discrimination, (February 13, 2009) supreme.findlaw.
com.
18. Irin Carmon and Shana Knizhnik, Notorious
RBG: The Life and Times of Ruth Bader Ginsburg
47 (1st ed. 2015).
19. Ledbetter, 550 U.S. at 661 (Ginsburg, J. dissenting).
20. Bench Announcement in Ledbetter v. Goodyear
Tire & Rubber Co, Tuesday, 29, 2007, contained My
Own Words, 287.
21. Ledbetter, 50 at 661 (Ginsburg, J. dissenting)
22. Johanna L. Grossman, The Lilly Ledbetter Fair
Pay Act of 2009: President Obama’s First Signed
Bill Restores Essential Protection Against Pay Discrimination, (February 13, 2009) supreme.findlaw.
com.
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DNA ...

Continued From Page 8
Carpenter as a leader in the operation.6 With these records, the government was able to confirm Carpenter’s
attendance at each robbery location
during the specific time the robberies
took place.7
Before trial, Carpenter unsuccessfully moved to suppress the cell-site
data supplied by the wireless carriers
on the grounds that the government’s
seizure of Carpenter’s phone records
violated the Fourth Amendment. 8
Carpenter argued that the records
were obtained without a warrant supported by probable cause.9 Ultimately, Carpenter was sentenced to more
than 100 years in prison following
several firearm convictions.10
On appeal, Chief Justice Roberts
followed two lines of case law to
resolve the issue of whether the government conducts a search under the
Fourth Amendment when it accesses
historical cell phone records that provide a comprehensive chronicle of the
user’s past movements.
The first line of cases concerned
a “person’s expectation of privacy
in his physical location and movements”11while the second set of cases
addressed the “line between what a
person keeps to himself and what he
shares,” referred to as the Third-Party Doctrine.12
Addressing a person’s expectation
of privacy in their physical location
and movements, the court looked to
United States v. Knotts and United
States v. Jones. In Knotts, the court

difficult fact patterns that only the
test of time will resolve.

So what about actual DNA? If a cell phone is a
feature of human anatomy requiring a heightened
expectation of privacy, DNA—a literal feature of
human anatomy—would clearly imply an even
more heightened expectation of privacy.

Elizabeth Kase is the Chair of the Criminal
Law Department and Co-Chair of the
Medical Marijuana Law Group at Abrams,
Fensterman. Amy Marion is a Partner in the
Litigation Division at Abrams, Fensterman.
Cody Lehrer and Danielle Corbisiero are
third-year law students at Hofstra University.

held that , the use of a “beeper” to aid
the tracking of a vehicle in traffic was
not a search because people in automobiles on public roadways have “no
reasonable expectation[s] of privacy
in [their] movements.”13 Whereas, in
Jones, the Court held that the FBI’s
use of a GPS system to track a vehicle’s movements over 29 days constituted a search.14
Addressing the second line of
cases, the court observed that in
United States v. Miller, no Fourth
Amendment violation occurred for
subpoenaed bank records because
checks are negotiable instruments,
not confidential communications,
which the user knows are frequently
used in commercial transactions and
are exposed to the bank during the
ordinary course of business.15
On similar grounds, the court held
in Smith v. Maryland, that a device
that recorded outgoing phone numbers dialed from a landline was not a
search given the limited capabilities
of the device, the lack of expectations
regarding the privacy in the numbers
people dial, and the understanding
that users know telephone numbers
are often used for legitimate business
purposes.16

1. Ancestry Privacy Statement, Ancestry,
(April 30, 2018), https://www.ancestry.com/
cs/legal/privacystatement (“If we are compelled
to disclose your Personal Information to law
enforcement, we will do our best to provide you
with advance notice, unless we are prohibited
under the law from doing so. In the interest of
transparency, Ancestry produces a Transparency
Report where we list the number of valid law
enforcement requests for user data across all our
sites.”); See Terms of Service, 23andMe, (last
visited September 11, 2018), https://www.23andme.com/about/tos/; See Privacy Highlights,
23andMe, (July 17, 2018), https://www.23andme.
com/about/privacy/.
2. See Ancestry Terms and Conditions, Ancestry, (June 5, 2018), https://www.ancestry.com/cs/
legal/termsandconditions.
3. See GEDmatch.com Terms of Service and Privacy Policy, GEDmatch, (May 20, 2018), https://
www.gedmatch.com/tos.htm.
4. 138 S.Ct. 2206 (2018).
5. Id. at 2220.
6. Id.
7. Id.
8. Id.
9. Id.
10. Id. at 2213.
11. Id. at 2215.
12. Id. at 2216. “The third-party doctrine partly
stems from the notion that an individual has a
reduced expectation of privacy in information
knowingly shared with another.” Id. at 2219.
13. 460 U.S. 276, 281 (1983).
14. United States v. Jones, 565 U.S. 400, 402-405
(2012).
15. See Carpenter, 138 U.S. at 2216.
16. 442 U.S. 735, 742-43 (1979).
17. Carpenter, 138 U.S. at 2217.
18. Id. at 2218.

NCBA 2018-2019

CORPORATE PARTNERS

Addressing the facts specific to
Carpenter, the Court found that a
legitimate expectation of privacy did
exist in the recording of the defendant’s physical movements.17 Finding
that if society expects the government
to refrain from secretly monitoring
and cataloguing every movement of
an individual’s car, surely the comprehensive chronology contained in
the records of a user’s cell phone, a
device referred to by the Court as
“a feature of human anatomy,”–presumes a heightened expectation of
privacy and Fourth Amendment protections.18
So what about actual DNA? If
a cell phone is a feature of human
anatomy requiring a heightened
expectation of privacy, DNA—a literal feature of human anatomy—would
clearly imply an even more heightened expectation of privacy. It is difficult to imagine that society accepts
the notion that an unsuspecting consumer can simply waive a Fourth
Amendment privilege belonging to a
separate, unsuspecting third-party
victim.
As is the case with many areas of
jurisprudence, expanding technology
leaves courts grappling with new and
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