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Annual BBQ at the Bar
A Little Rain Can’t Dampen the NCBA Spirit

By Valerie Zurblis

Each year the Nassau County 
Bar Association hosts the pop-
ular BBQ at the Bar on the 
front lawn of Domus. This year 
an unexpected thunderstorm 
popped up halfway through the 
event, sending the attorneys, 
judges, law school students and 
recent graduates dashing inside 
Domus to wait out the down-
pour.  Fortunately, the weather 
did not dampen the members 
and guests’ enthusiasm, as the 
festivities continued inside with-
out skipping a beat.

Before the rain started, NCBA 
President Elena Karabatos 
announced an array of exciting 
fall events and the introduction 
of Elizabeth Post, NCBA’s new 
Executive Director. Liz returns 
to New York after serving 24 
years as Executive Director of 
the San Fernando Valley Bar 
Association in California. Her 
official start date is October 9. 

“What is old is new again,” 
Karabatos continued, as she 
announced that James Poirot 
is returning to manage NCBA’s 
in-house catering service, as 
well as the new restaurant in 
the Great Hall, Esquires (see 
Caterer article below). “We’ve 

also redecorated the dining 
room with fresh paint, new ceil-
ing tiles, carpeting, curtains and 
wall sconces.” Karabatos added, 
“We invite you all to come to 
enjoy lunch at Domus, to recon-
nect with friends and meet new 

colleagues in our newly spruced 
up dining setting.”  

Karabatos proudly announced 
that NCBA Past President and 
founder of WE CARE, Stephen 
J. Gassman, will be receiving 
the 2019 Distinguished Service 

Medallion, NCBA’s highest 
honor, at the Annual Dinner 
Dance on May 11, 2019. Over 
the past 30 years WE CARE 
has awarded approximately $4 

New Caterer Restores Popular Lunch Options at Domus
By Valerie Zurblis

The Nassau County Bar Asso-
ciation has taken giant steps this 
summer to reinvigorate the din-
ing experience at Domus. James 
Poirot is back at NCBA with service 
improvements and a new restaurant, 
called Esquires. Now available is a 
revamped menu, expanded hot buffet 
and salad bar, economical pricing 
and faster service. In addition, the 
large dining room has been redeco-
rated, creating an open and bright 
atmosphere. 

“One of the benefits of the Nassau 
County Bar Association is that we 
have our own building and cater-
ing service,” noted NCBA President 
Elena Karabatos. “We want Domus 

to be the place where members can 
feel at home and enjoy the camara-
derie of meeting each other over a 
pleasant lunch and still be able to get 
back to court on time.” 

The search committee chair, 
NCBA President-Elect Rick Collins, 
noted, “We did an exhaustive search 
over the summer, and decided our 
best option was to bring back James. 
He has made some improvements, 
and he is always willing to work with 
us to provide the food and service 
that we expect.” 

At Esquires, which is located in 
the Great Hall, members can order 
from a streamlined a la carte menu 

The Buffet and Salad Bar are Back

Catering Manager James Poirot offers the popular hot buffet 
and salad bar at Esquires, the new restaurant in the Great 
Hall. Photo by Hector Herrera

Photos by Hector Herrera

See BBQ, Page 12

See CATERER, Page 23
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Did Rodriguez Ruin the Bifurcated Trial?
In April 2018, the Court of Appeals 

clarified the law on comparative negli-
gence, and in doing so changed pretrial 
motion practice from what many attor-

neys and courts 
understood. In 
Rodriguez v. City 
of New York, the 
court held that 
plaintiffs in neg-
ligence actions 
can obtain par-
tial summary 
judgment on lia-
bility even where 
a triable issue 
of fact exists as 
to the plaintiff’s 

comparative negligence.1 
This decision has obvious implica-

tions for summary judgment motions 
and pretrial negotiations. More intrigu-
ing, however, are the implications for 
litigating liability in bifurcated trials, 
where plaintiffs must prevail at the 
liability phase before the parties can 
introduce evidence of damages. Indeed, 
the changes that Rodriguez compels 
may lead plaintiffs and defendants to 
request unified trials instead.

From Contributory Negligence 
to Comparative Negligence

At common law, New York rec-
ognized the defense of contributory 
negligence: “a person whose injury 
is due in part to his own negligence 
may not recover from any other party 
whose negligence was also a proximate 
cause of the injury.”2 In such cases 
the plaintiff’s only hope was the last 
clear chance doctrine, which permitted 
recovery only where: “(1) the plaintiff 
negligently places himself in a peril-
ous situation from which he cannot 
then extricate himself in time to avoid 
the injury; (2) the defendant becomes 
aware of the danger at a time when 
he can avert the accident; and (3) 
the defendant nonetheless fails to use 
reasonable care so as to prevent the 
injury.”3

With the passage of CPLR Article 
14-A in 1975, however, New York offi-
cially abandoned contributory negli-
gence and adopted the doctrine of com-
parative negligence. No longer would 
a plaintiff’s negligence preclude relief. 
In fact, under CPLR 1411 it does not 
affect liability at all, but rather goes 
to the liable defendants’ share of dam-
ages:

In any action to recover dam-
ages for personal injury, injury 

to property, or wrongful death, 
the culpable conduct attribut-
able to the claimant or to the 
decedent, including contributory 
negligence or assumption of risk, 
shall not bar recovery, but the 
amount of damages otherwise 
recoverable shall be diminished 
in the proportion which the cul-
pable conduct attributable to 
the claimant or decedent bears 
to the culpable conduct which 
caused the damages.

Furthermore, under CPLR 1412 
comparative negligence is an affirma-
tive defense; plaintiffs do not even 
have to prove their good conduct.4

CPLR 1411 notwithstanding, courts 
continued to recognize a defense of 
“express” or “primary” assumption of 
risk to immunize sponsors of sporting 
or recreational events from liability 
when participants sustained injuries 
that were part of the inherent risks 
in that activity.5 Otherwise, plaintiffs 
could and did obtain partial summary 
judgment on liability despite issues of 
their negligence.6

In Thoma v. Ronai, however, the 
Court of Appeals appeared to consid-
er comparative negligence relevant to 
liability.7 There the plaintiff, a pedes-
trian struck while in a crosswalk, 
moved for summary judgment. The 

First Department found that an issue 
of fact existed as to whether the plain-
tiff had exercised reasonable care and 
denied partial summary judgment.8 
The Court of Appeals affirmed, with 
neither appellate court even mention-
ing CPLR 1411. 

For the next 25 years, lower courts 
read Thoma to hold that “a plaintiff 
moving for summary judgment on the 
issue of liability in an action for neg-
ligence must eliminate any material 
issue, not only as to the defendant’s 
negligence, but also as to whether 
the plaintiff’s own comparative negli-
gence contributed to the incident.”9 At 
least one court, however, noted that 
“[t]hese opinions cannot be reconciled 
with CPLR 1411 if the statute is to be 
given effect.”10 In Rodriguez, the Court 
of Appeals would resolve that conflict.

Rodriguez and Comparative 
Negligence on Summary Judgment

In Rodriguez, the plaintiff, a NYC 
Department of Sanitation employee, 
was placing snow chains on sanitation 
trucks when a truck backed into a car 
that then struck plaintiff. The City 
claimed that the plaintiff was compar-
atively negligent in walking behind a 
sanitation truck moving in reverse.11 

Christopher J. 
DelliCarpini

See RODRIGUEZ, Page 24
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This Fall we have hit the ground running at the 
NCBA.  It is a very exciting time, not only because of 
all of the wonderful events we have already enjoyed 
and those to come in the weeks ahead, but also because 
we are about to install our new Executive Director, 
Elizabeth Post (“Liz”), on October 8.  I would like to per-
sonally welcome Liz to our leadership and congratulate 
her on this very important role.

It is my pleasure to tell you a 
little about Liz Post.  She is an 
extraordinary addition to our Bar 
Association.  She has served as 
the Executive Director of the San 
Fernando Valley Bar Association 
in California for the last nearly 
25 years.  She was instrumental 
in growing that organization from 
800 members to 2,100 during her 
tenure.  Using her expertise in 
public relations, marketing and 
community outreach, Liz estab-
lished the award-winning “Valley 
Lawyer” magazine and man-
aged the Bar Association’s social 
media campaign and award-win-
ning website.  She also created 
a professional networking group 
for area attorneys known as the 

“Valley Bar Network.”  
Dedicated to public service and access to justice, Liz 

has successfully launched many charity and outreach 
programs, including the annual “Blanket the Homeless” 
charity event, the Mandatory Fee Arbitration Program, 
the Valley Associated Settlement Team Program, the Pro 
Bono Probate Settlement Program, and the Inclusion & 
Diversity Committee (the recipient of the State Bar’s 
2016 Diversity Award) at the San Fernando Valley Bar 
Association.  

During a recent conversation with Liz, I asked her 
about some of the challenges that she faced at the San 
Fernando Bar Association that may translate to the 
Nassau County Bar Association. She responded with:

Most bar associations across the country – both 
large and small – face many of the same challeng-
es:  attracting and engaging a new generation of 
lawyers; growing competition from for-profits for 
legal services once solely under the purview of 
bar associations (such as CLE and lawyer refer-
ral services); and communicating effectively with 
members and the public across corded traditional 
news outlets and social media platforms.

The SFVBA has been successful in using modern 
technology – including search engine optimization 
for our Attorney Referral Service, online MCLE 
and webinars, and an active social media and 
marketing campaign – to stay relevant with its 
members.

Her commitment to not only expanding membership, 
but also to ensuring that the ever-changing needs of 
current members are satisfied is unquestionable.  She 
tackles these challenges by employing modern technolo-
gy – a must in this digital age – including search engine 
optimization for attorney referral services, online MCLE 
and webinars, and an active social media marketing 
campaign.

When I asked Liz why she wanted to lead our NCBA, 
she responded:

During the interview process, I met so many Bar 
Leaders and past presidents who are passion-
ate about the rich history of the Nassau County 
Bar Association, and confident about the positive 
future of the organization. Visiting Domus, I was 
awed not only by the building’s grandeur and his-
torical architecture, but also inspired by the Bar 
staff’s obvious dedication to serving its members 
and the community. I want to be the Executive 
Director who leads our volunteers and paid profes-
sionals, and elevates the NCBA to become the pre-
mier metropolitan bar association in the country.

There is no doubt that Liz will fit right in with our 
Association, as she shares our goals and initiatives.  

In addition to her many professional accomplish-
ments and accolades, Liz is a native New Yorker.  
She was born and raised in upstate New York and 
received her Bachelor’s degree in Political Science from 
Syracuse University and her Master’s degree in Public 
Administration in Nonprofit Management from New 
York University.   Moreover, in spite of living in Dodgers’ 
country for over 25 years, Liz made it clear to me that 
she is a dedicated New York Mets fan.  She and her fami-
ly would not only attend Mets games at Dodger Stadium, 
they also traveled to San Diego and Anaheim to cheer on 
her home team.  

I know that the San Fernando Valley Bar Association 
is very sad to see her go, but their loss is our gain.  Join 
me in welcoming Liz home to New York and to Domus.  
We are so thrilled that she is joining our Bar Association 
family!

Welcoming the New 
Executive Director

From the 
President
Elena Karabatos
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Revised Practice Rules for the Appellate Division
In New York, we are known for, and 

celebrate, our diversity. In our state of 
19.85 million people and 54,556 square 
miles you will find a wide variety of 
peoples, cultures and religions. From 
Syracuse to Staten Island, from Buffalo 
to Brooklyn, and from the Great Lakes 
to the Gowanus Canal, we are all dif-
ferent, but we are all New Yorkers. 
While this diversity is something to be 
proud of, diversity in the law between 
appellate departments is not something 
that should be celebrated, but fixed. In 
the past, the local rules for the appel-
late divisions differed greatly and there 
was a lack of cohesiveness between the 
departments. This lack of unification 
led to much confusion amongst appel-
late practitioners. The appellate courts, 
aware of the great disparities between 
them, have now taken strides to rectify 
them.

On June 29, 2018, a Joint Order was 
issued by the Administrative Judges of 
the Four Appellate Departments which 
revised 22 NYCRR § 1250. This order, 
which was effective as of September 17, 
2018, revised the previously enacted 
rules which went into effect on December 
12, 2017. These new orders seek to 
further unify the rules and procedures 
among the four judicial departments and 
implement electronic filing. By doing so, 
the Appellate Division seeks to usher in 
a new era of appellate practice in New 
York State. 

There are many benefits to having 
one unified set of rules of procedure 

for the appellate courts. 
Previously, there was a dis-
parity among the departments 
as to the length of time an 
appellant had to perfect their 
appeal. In the First, Third 
and Fourth Departments, 
litigants generally had nine 
months to perfect an appeal, 
whereas litigants in the 
Second Department only had 
six months. Under the new 
rules, the Appellate Division 
has adopted the six-month 
rule, which had been used 
by the Second Department 
(22 NYCRR § 1250.9), and 
all litigants throughout the 
state will generally have 
six months to perfect their 
appeals. However, the First 
Department is still retaining 
its use of term calendars to 
determine the actual date to 
perfect.

Uniform Rules for 
Extensions of Time

The four departments have 
also established uniform rules 
for extensions of time to perfect appeals 
or to file briefs. These rules are generally 
similar to the practice that had already 
been in place in the Second Department. 
The rules provide that the parties may 
stipulate to extend the time to perfect 
an appeal for up to 60 days or the appel-
lant may apply by letter for such an 

extension. If an additional 30 
days are desired, the appel-
lant may apply by letter for 
an additional 30 days. Any 
further applications for an 
extension of time to perfect 
must be made by a formal 
motion. As for responsive 
briefs, the parties may stip-
ulate or make a letter appli-
cation to extend the time to 
file a responsive brief for up 
to an additional 30 days. No 
more than two such stipula-
tions or letter applications 
will be permitted. As for reply 
briefs, the parties may stipu-
late to two 10 day extensions 
or may request same by letter 
to the court. Any addition-
al requests for extensions of 
time to file responsive and 
reply briefs must be made by 
filing a motion with the court. 

The Second Department’s 
local rules, which went into 
effect on September 17th, 
provide that motions made 
to the court for further exten-
sion of time will only be 

granted in “limited circumstances and 
upon a showing of good cause.” This is a 
much more restrictive policy and accord-
ing to an article written by Presiding 
Justice Alan D. Scheinkman, which 
appeared in the New York Law Journal 
on September 4, 2018, such applications 
may be denied by the court even if they 

are unopposed or consented to. This is a 
departure from the Second Departments 
prior policy which had been far more 
liberal in the granting of applications for 
extension of time.

Uniform Rules for Motion Practice
There have also been significant 

changes in regards to motion practice 
in the Second Department. Previously, 
under 22 NYCRR § 670.5(a), motions 
were returnable on Fridays. In con-
trast, in the First, Third and Fourth 
Departments, motions were return-
able on Mondays. Under the revised 
Joint Order, 22 NYCRR § 1250.4(a)(1), 
motions and every proceeding initiated 
in all the judicial departments are now 
returnable at 10:00 am on any Monday 
(or if Monday is a legal holiday, the first 
business day of the week) unless other-
wise directed by the court. 

Motions shall be served with suffi-
cient notice to all parties as set forth 
in CPLR 2103. Cross-motions must be 
made returnable on the same day as 
the original motion and must be served 
either personally, by overnight mail or 
by electronic means and filed with the 
court at least three business days before 
the return date. Answering and reply 
papers shall be served within the time 
period prescribed by CPLR 2214(b) or 
as otherwise directed by a justice of the 
court. One adjournment, for a period of 
7 or 14 days, shall be permitted upon 

Barry J. Fisher

Cheryl L. 
Jakinovich

See APPELLATE, Page 25
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The Nassau County Bar Association
welcomes the 

for a family fun morning at the Bar Association
Bagel Breakfast, BLASTOFF!

UP IN THE AIR!
STEAM Workshop

Saturday Morning
at Domus 

November 3, 2018
9:30-11:30 a.m.

Perfect for ages Kindergarten through Grade 6, 
but all ages welcome!

See insert in this issue for registration information 
or contact Special Events

(516)747-4070   events@nassaubar.org

Join the Officers, Directors 
and Members of the Association 

as we salute 
the Judges of our County

Judiciary Night
Thursday, October 18, 2018 

5:30 p.m. at Domus

$75 per person NCBA members
$135 per person non-members

See Insert for Registration
Questions? Contact Special Events 

(516)747-4070 or events@nassaubar.org

An Epic Decision: The 
Supreme Court 

Disarms the Nation’s 
Employees

A class or collective action 
is a powerful tool by which 
multiple plaintiffs can band 
together to assert common 
claims against a defendant. 
Such actions are particular-
ly useful when a plaintiff’s 
claim is so small that it may 
not be worth bringing indi-
vidually, but collectively, 
the incentives increase for a 
lawyer to take the case and 
for a defendant to treat the 
matter seriously. Class and/
or collective actions are fre-
quently used in employment 
cases such as unpaid mini-
mum wage claims, where an 
individual employee’s claim 
may be worth only a few 
thousand dollars, but collec-
tively, the claims could reach 
millions of dollars. 

In May 2018, the United 
States Supreme Court struck 
a blow to employees’ ability 
to act collectively to enforce 
their workplace rights. 
This article discusses the 
Supreme Court’s decision in 
Epic Systems Corp. v. Lewis, and the 
decision’s ramifications.1

In Epic Systems (three consolidat-
ed cases before the Supreme Court), 
the employers and employees entered 
into contracts containing arbitra-
tion provisions stating, among other 
things, that any employment dispute 
must be resolved in individual arbi-
tration proceedings. In other words, 
the agreements prohibited employ-
ees from banding together in class 
or collective actions in any type of 
forum. Notwithstanding these agree-
ments, in each case, the employees 
filed class or collective actions alleging 
the employers’ violations of the Fair 
Labor Standards Act (FLSA). 

Although each case varied somewhat 
with respect to the specific facts and 
procedural course, each case ultimate-
ly wound up at its respective Court of 
Appeals which was asked to answer 
one legal question: does an employer 
violate the National Labor Relations 
Act (NLRA) when it requires employ-
ees to agree to arbitrate employment 
disputes on an individual basis? The 
Seventh and Ninth Circuits held that 
such agreements violate the NLRA, 
but the Fifth Circuit held that the 
agreements do not.2 This split led the 
Supreme Court to consider the issue.

How Does an Arbitration 
Agreement Relate to Labor Law?

Epic Systems3 interpreted the Federal 
Arbitration Act (FAA) and the NLRA 
to determine the relationship, if any, 
between the two statutes. The FAA, 
enacted in 1925, states that arbitration 
agreements should be “valid, irrevoca-
ble, and enforceable, [except] upon such 
grounds as exist at law or in equity. . 

. .”4 The essence of the FAA 
is that it recognizes the effi-
ciency that arbitration offers, 
so the law directs courts to 
uphold parties’ agreements to 
choose arbitration over other 
forums for dispute resolution.5

Eight years after enacting 
the FAA, Congress passed 
the NLRA, which guaran-
tees workers the right to join 
together and to bargain collec-
tively to improve work terms 
and conditions.6 Commonly, 
the NLRA is known as the 
statute which allows employ-
ees to unionize and which reg-
ulates unions. But, the NLRA 
also allows employees, union-
ized or not, to engage in con-
certed activities. Concerted 
activities include the right 
to freely associate with other 
workers in the workplace 
for purposes of, among other 
things, “mutual aid or pro-
tection,” known as “Section 
7” rights. When an employer 
takes an action which inter-
feres with an employee’s 

attempts to engage in concerted activity, 
the employer has committed an unfair 
labor practice under the NLRA.7

The concerted activities provision was 
the basis for the employees’ argument in 
Epic Systems. The plaintiffs argued that 
collective and class actions constitute 
concerted activity because they allow 
employees to associate for mutual aid or 
protection. Thus, the plaintiffs argued 
that arbitration agreements which pro-
hibit employees from collectively liti-
gating employment disputes violate the 
NLRA. Indeed, the Seventh Circuit held 
that such contracts “run[] straight into 
the teeth of Section 7.”8

On the other hand, the employers did 
not agree that the NLRA was implicat-
ed. Rather, the employers argued that 
the FAA is the controlling law. The 
employers noted that the FAA requires 
that courts treat arbitration agreements 
the same as any other contract and that 
they must be enforced according to their 
terms.9 This, they argued, means that 
the employees could rightfully agree to 
bring their disputes only as individual 
arbitrations.10

SCOTUS Settles the Question
Justice Gorsuch wrote the majori-

ty opinion for the Supreme Court and 
addressed both arguments, starting 
with the FAA. Justice Gorsuch looked at 
the policy considerations encompassed 
by the FAA, which primarily involved 
Congress’s concern that courts historical-
ly refused to enforce arbitration agree-
ments. He believed that by enacting the 
FAA, Congress was encouraging courts 
to “abandon their hostility” toward 
arbitration agreements and to instead 

Matthew Weinick

Thalia Olaya

See DISARMS, Page 26
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Expectations of Privacy in a Digital World:
The Supreme Court Extends 4th Amendment Protection to Cell Tower Information

In 2011, a spate of robberies at 
Radio Shack and T-Mobile stores in 
Detroit led to the arrest of four men. A 
cooperating defendant identified nine 
different stores in two different States 
that had been robbed by a rotating 
cast of as many as fifteen different 
participants. The cooperator also pro-
vided several cell phone numbers to 
the police. 

 Armed with that information, the 
prosecutors, pursuant to the Stored 
Communications Act,1 applied for 
court orders for the cell phone records 
of Defendant Timothy Ivory Carpenter 
and several others alleged actors. This 
Act authorizes the government to com-
pel production of certain records upon 
offering proof that there are reasonable 
grounds to believe that the records 
sought are relevant to an ongoing 
criminal investigation. Based upon the 
government’s application, MetroPCS 
and Sprint were ordered to produce 
cell-site and sector information about 
Carpenter’s telephone, both at call 
origination and at call termination, 
for incoming and outgoing calls during 
the four-month period of time when 
the robberies occurred. There were two 
separate orders issued, which together 
produced 134 pages of material cover-
ing this period, indicating when and 
where Carpenter’s phone was in use.

Prior to the trial, Carpenter moved 
to suppress the cell-site data provided 
by the wireless cell carriers as being an 
unreasonable search and seizure with-
out a warrant supported by probable 
cause. The District Court denied the 
motion and the case proceeded to trial. 

At trial, seven of the co-defendants 
identified Carpenter as the ringleader 
of the operation. An FBI agent also 
offered testimony about the cell-site 
data obtained from Metro PCS and 
T-Mobile, using several maps showing 
that Carpenter’s phone was near the 
vicinity of four of the robberies. With 
this testimony, Carpenter was subse-
quently convicted and sentenced to 100 
years in prison. 

Carpenter appealed the conviction; 
the Court of Appeals for the Sixth 
Circuit affirmed the ruling, holding 
that Carpenter lacked a reasonable 
expectation of privacy in the location 
information disclosed by the records 
since he had voluntarily shared that 
information with the cell phone carri-
ers; thus, these records were nothing 
more than business records of those 
entities and not entitled to Fourth 
Amendment protection.2 Thereafter, 
the Supreme Court granted certio-
rari. In a 5-4 decision written by 
Chief Justice Roberts, the Court, in 
Carpenter v. United States, overturned 
the conviction, with Justices Kennedy, 
Thomas, Alito, and Gorsuch dissent-
ing.3 

I think the decision is extremely 
significant, as it is the second priva-
cy decision4 that deals directly with 
how the Court is balancing traditional 
expectations of privacy in a world now 
clearly dominated by Americans who 
rely on their cell phones for so many 
aspects of their existence. The decision 

provided the majority with 
the opportunity to synthe-
size, and perhaps even har-
monize, the road from what 
I refer to as the modern day 
search and seizure cases, 
with Katz5 being among the 
first, then to the Riley deci-
sion and now to Carpenter.

4th Amendment: 
“Protecting People - 

Not Places”
Some historical perspec-

tive is helpful. You may 
recall that Katz involved a 
bookmaker using an outside pay phone 
to conduct his business. The govern-
ment placed an electronic eavesdrop-
ping device on the outside of the phone 
booth and recorded his conversations 
which led to his conviction. There, the 
Court held (J. Stewart) that because 
Katz had a reasonable expectation 
of privacy while making those phone 
calls, whether in a public place or 
not, he was to be afforded Fourth 
Amendment protection from warrant-
less government seizures. This deci-
sion led to the now familiar language 
that the Fourth Amendment protects 
people, not places. 

 Almost fifty years later, the Court 
in Riley took notice of the “immense 
storage capacity” of modern day cell-
phones and held that generally, police 
must obtain a warrant before search-
ing the contents of a cell phone.6 

In his introduction to Carpenter, 
Chief Justice Roberts hones in on 
the precise nature of the materials 
obtained via warrantless search in this 
instance: 

“The case before us involves the 
Government’s acquisition of wireless 
carrier cell-site records revealing the 
location of Carpenter’s cell phone when-
ever it made or received calls (emphasis 
added). This kind of information-digital 
data about a person maintained by a 
third party provider-does not fit easily 
into prior case law but rather “sits at 
the intersection of two lines of cases, 
both of which inform our understanding 
of the privacy interests at stake.”7

The opinion continues by citing a 
string of decisions which involved a 
person’s expectations of privacy in his 
physical location and personal move-
ments. 

The first of these cases is U.S. v. 
Knotts,8 where the government placed 
a beeper in a container which was 
purchased by one of the defendant’s 
co-conspirators. The police then fol-
lowed the car with the container from 
Minneapolis to the defendant’s location 
in Wisconsin. In that case, the Court 
found no Fourth Amendment violation, 
as the use of what was referred to as 
“augment[ed] sensory faculties” is not 
a search because a person travelling 
in a car on public roads has no rea-
sonable expectation of privacy as he 
moves from one place to another.9 In 
language that turns out to be some-
what prescient, the Court was careful 
to distinguish this very limited surveil-
lance of a single trip and reserved opin-

ion suggesting a different 
outcome were a twenty-four 
hour surveillance of a citi-
zen to occur. 

Fast forward, thirty 
years, to the case of U.S. 
v. Jones where just such 
a lengthy, sophisticated 
surveillance was involved 
in obtaining digital data.10 
In Jones, the investigation 
involved the placing of a 
GPS device on the suspect’s 
vehicle and monitoring of 
the suspect’s travels for 
28 days. The Court found 

that here, the constitutional protec-
tions applied, focusing on the phys-
ical attachment of the vehicle itself 
along with the constant tracking of the 
defendant’s every movement for that 
long a period, which impinged on a rea-
sonable expectation of privacy without 
a warrant. 

Voluntary Sharing of Information: 
“The Third-Party Doctrine”

The second set of cases the Court 
relied upon involves matters where the 
individuals have voluntarily shared 
information about themselves with 
third parties. Perhaps until now, such 
information was typically seen as being 
outside Fourth Amendment protection. 
Known as the “third-party doctrine,” 
this line of cases is typified by the 
decision in U.S. v. Miller.11 In Miller, 
the defendant was being investigated 
for tax evasion and the prosecutor 
subpoenaed canceled checks, deposit 
slips, and monthly bank statements 
from the institutions with which the 
defendant banked. In denying Fourth 
Amendment protection from the sub-
poena, the Court held that the records 
were not Miller’s, but rather those 
of the banks, and that such records 
in the banks’ possession qualified as 
business records. That said, the Court 
went on to provide another rationale 
for the denial of Fourth Amendment 
protection. The nature of the records 
themselves belied a legitimate privacy 
interest; that is, the very purpose of 
the checks was that they were to be 
presented to or given to another in 
commercial transactions.12 

Smith v. Maryland13 came soon after 
Miller. It involved the government’s 
use of a device known as a “pen regis-
ter,” which records the outgoing tele-
phone numbers dialed on a landline 
telephone without obtaining a warrant. 
The Court there upheld the warrant-
less search of information, explaining 
that phone users would typically not 
have an expectation of privacy in the 
numbers they dial. Furthermore, the 
Court went on to say that it must be 
generally known that phone companies 
will use those numbers in conducting 
their business and users assume the 
risk that such ordinary records could 
be given to the police.14

Given this historical backdrop, the 
Court in Carpenter then addressed 
the issue at hand of how to apply the 
Fourth Amendment to a new phenom-
enon, that is, the ability to chronicle 

a person’s past movements through 
the record of his cell phone signals.15 
Are they like business records as in 
Miller and the recording of outgoing 
phone numbers in Smith? Or are they 
something more akin to the constant 
detailed GPS placed on a suspect’s car?

The government argued that cell-
site location information, or CSLI, is 
a business record and nothing more. 
Furthermore, it argued that the 
records are created and maintained by 
the wireless carriers in their ordinary 
course of business. The government, 
and Justice Kennedy in his dissent, 
also argued that CSLI is less pre-
cise than GPS information because the 
records do not place the defendant at a 
precise location, but instead place him 
within a wedgeshaped sector ranging 
from one-eighth mile to four square 
miles. 

Carpenter’s Preservation of 
Digital Privacy Expectations:               

Limiting the Third-Party Doctrine
Chief Justice Roberts quickly dis-

posed of the third-party doctrine anal-
ysis, stating that given the unique 
nature of cell phone location records, 
the fact that a cell phone carrier main-
tains the records does not defeat the 
customer’s right to privacy. Moreover, 
the Court held that an individual 
maintains a legitimate expectation of 
privacy in the record of his physical 
movements as captured through CSLI. 
Therefore, the information obtained 
from the defendant’s wireless carriers 
was in fact the product of a search. The 
argument that a person surrenders his 
Fourth Amendment protections by ven-
turing out in public was rejected here. 
This type of detailed surveillance was 
simply not possible prior to the digital 
age and the ability of law enforcement 
to monitor someone’s every public 
movement for over one hundred days 
was simply non-existent. The informa-
tion obtained here, without a warrant, 
provided what the Court described as 
“an all-encompassing record” of the 
customer’s whereabouts.16 It is not 
only the physical location of the person 
that is revealed through this technolo-
gy, but rather also his “familial, polit-
ical, professional, religious and sexual 
associations.”17

The ease with which the govern-
ment can obtain this all-encompassing 
information was also significant to the 
Court. Recalling that in Jones, the 
Court required a warrant for the GPS 
placed on the car, the Court noted that 
the commonality of cell phone usage 
allows for the tracking of nearly every 
movement of those of us who are lit-
erally attached to our phones all day 
long. With the click of a button, the 
government may be provided informa-
tion which amounts to a suspect being 
“tailed” every day for five years.18 The 
government’s having obtained these 
records was a search within the mean-
ing of the Fourth Amendment and, 
therefore, a warrant was required. 

VIEW FROM THE BENCH

Hon. Arthur M. 
Diamond

See PRIVACY, Page 24
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Students Suspended for Participation 
in Instagram Group

The 2017 decision by the U.S. 
District Court for the Northern District 
of California, in the Ninth Circuit, in 
Shen v. Albany Unified School District, 
underscores that the prevalence of 
social media applications is changing 
the societal and educational landscape.1 
Shen called into question whether pub-
lic school students’ social media posts, 
outside of the school day and off of 
school premises, escape the school’s dis-
ciplinary aegis under the protection of 
the United States Constitution’s First 
Amendment. The court’s decision in the 
case sustained the students’ expulsion 
and suspensions from school, finding 
that their speech was not beyond the 
reach of the school administration’s 
disciplinary aegis.

Facts of the Case
In November 2016, Albany Unified 

School District public high school stu-
dent C.E. created an Instagram group 
and added several other students to 
the private account with the handle @
yungcavage (this account has since been 
disabled and removed.). From inception 
until the group became public in March 
2017, there were between 30 to 40 posts 
shared within the group. 

Most photos targeted 
female African American 
students and/or an African 
American basketball coach 
from the students’ school. 
Many of the photos includ-
ed drawn-on nooses, Ku Klux 
Klan references, images of 
slaves hanging, comparisons 
of African American females to 
gorillas and otherwise racist, 
threatening, and derogatory 
comments. None of the photos 
were taken with the subjects’ 
knowledge. In total, ten dif-
ferent students and at least one employ-
ee/coach were depicted in the account 
without their knowledge. Several of the 
photos were taken during school events. 

The account became known beyond 
the private group in March 2017 when 
Plaintiff John Doe, one member of the 
private Instagram group, showed some 
of the posts to two of the targeted stu-
dents.

Of the at least nine students initially 
added to the Instagram group, some 
posted photos, some commented with 
support, and some clicked “like,” indi-
cating assent. One student added to 
the group never posted, commented or 
clicked like.

The secret group came 
to light in March 2017, four 
months after its inception. 
As word spread through the 
school, some students includ-
ing those whose photos had 
been taken and defaced 
without their knowledge, 
were “visibly distraught,” 
crying and screaming in 
the hallways and classes. 
Some expressed their fear of 
returning to school. C.E. was 
expelled and the other stu-
dents were suspended. They 

subsequently brought claims against the 
school district, asserting that their First 
Amendment rights of free speech were 
violated.

Upon consolidated motions for sum-
mary judgment, the court considered 
only the First Amendment claims 
brought by plaintiff students from the 
Instagram group. 

First Amendment Considerations 
and the District Court’s Decision
It is a bedrock principle under the 

First Amendment that the government 
cannot prohibit or penalize the expres-
sion of an idea simply because society 
finds the idea itself offensive or disagree-
able. However, it is also well-settled since 
the Supreme Court’s decision in Tinker 
v. Des Moines Independent Community 
School District,2 and in Hazelwood School 
District v. Kuhlmeier,3 that although 
students have First Amendment rights, 
students’ school-related speech and 
school-sponsored speech, respectively, 
can be curtailed and excepted from the 
more broad First Amendment frame-
work. Tinker established that although 
“students do not shed their constitution-
al rights to freedom of speech or expres-
sion at the schoolhouse gate,”4 school 
speech may constitutionally be restrict-
ed and disciplined when it risks a sub-
stantial disruption of the school environ-
ment or violates the rights of other stu-
dents to be secure. Moreover, in Wynar 
v. Douglas County School District, the 
Ninth Circuit Court of Appeals held that, 
under Tinker, school officials do not have 
to wait for the disruption or invasion to 
take place; they may act prophylactically 
if it is reasonable under the circumstanc-
es.5  In Bethel School District v. Fraser, 
the United States Supreme Court held 
that “Constitutional rights of students 
in public school are not automatically 
coextensive with the rights of adults in 
other settings.”6 

It is also well-settled since the 
Supreme Court’s decision in Hazelwood, 
that school-sponsored speech and asso-
ciation (such as via school-sponsored 
newspapers, teams, public address sys-
tems or loudspeaker announcements) 
can be curtailed and excepted from the 
more broad First Amendment frame-
work. Hazelwood holds that school-spon-
sored student speech may be limited, 
so long as the censorship is reasonably 
related to the legitimate pedagogical 
concerns of a school district to prohibit 
speech that would materially and sub-
stantially disrupt classwork and disci-
pline in the school district.7 

In the Shen decision, the U.S. 
District Court for the Northern District 
of California determined that the 

Instagram account and the offensive 
posts, comments and likes were not 
school-sponsored speech, since students 
created the account and posted with-
out the aegis of their school. Yet, even 
though the activity on the Instagram 
account took place outside of the school 
day, off of school premises and without 
school aegis, the court found that the 
suspended students’ free speech under 
Tinker was not constitutionally protect-
ed, with the exception of one of the 
students. The students in the Instagram 
group claimed that their posts, com-
ments, and likes were private and took 
place outside of school. They further 
argued that their posts, comments, and 
likes did not interfere with the rights of 
others or cause substantial disruption 
at school. Yet, applying the Tinker and 
Wynar analyses, the court found that 
the speech was both potentially substan-
tially disruptive and violative of other 
students’ rights to be secure, and thus 
overrode the suspended students’ rea-
sonable expectation of privacy.8

The court rejected the suspended stu-
dents’ claims, with the exception of the 
one student who had been added to the 
Instagram group but had never clicked 
“like” in assent, never commented, nor 
posted any content to the group. The 
court reasoned that this passive stu-
dent who neither sought entry into the 
Instagram group, nor posted content, 
posted comment, nor clicked “like” was 
protected as a reader. The court deter-
mined that was the only student sus-
pended in error. The court stated with 
regard to this student, “[i]t is not clear 
how any student would have known 
that online access or viewing alone could 
result in a suspension, and it is even 
less clear how a suspension for those 
reasons squares with our traditional 
ideas of freedom of thought, due process, 
and fairness. Giving schools the power 
to control what students are permitted 
to look at online is a deeply problematic 
proposition.”9 

However, regarding the remaining 
suspended students, the court found 
that their online Instagram posts, com-
ments, and likes required a circum-
stance-specific balancing inquiry to 
determine whether the school adminis-
tration permissibly employed discipline 
for off-campus speech. In the Ninth 
Circuit, where Shen v Albany was decid-
ed, the Court of Appeals also held in C.R. 
v. Eugene School District that “schools 
must achieve a balance between pro-
tecting the safety and well-being of their 
students and respecting those same stu-
dents’ constitutional rights.”10 

The Court’s Reasoning
The court’s circumstance-specific 

inquiry considered two factors: nexus 
and foreseeability, i.e. was the stu-
dents’ speech connected to school and 
was it likely to damage the school envi-
ronment. The court declined to choose 
between the two approaches, noting 
that both factors rely on a fact-specific 
evaluation of the speech’s close connec-
tion with the school to permit adminis-
tration discipline.11 

Reasoning that the posters and tar-
geted students in the group and in the 

Rebecca Sassouni

See SUSPENDED, Page 22
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Is a Cybersecurity Breach the Death Knell 
for the Attorney-Client Privilege?

In 2012, Robert Mueller, then Federal 
Bureau of Investigation Director, stated 
during an information security confer-
ence, “I am convinced that there are 
only two types of companies: those that 
have been hacked and those that will 
be. And even they are converging into 
one category: companies that have been 
hacked and will be hacked again.”1

With an increase in sophisticated 
data breaches in firms which represent 
Wall Street banks and Fortune 500 
companies, such as Cravath, Swaine 
& Moore LLP and Weil Gotshal & 
Manges LLP, an emphasis of impor-
tance is placed on keeping law firms 
safe from the dangers of cybercrime.2

Should there be a cyber-security 
breach at a law firm, a data breach 
could result in litigation, inquiries by 
the attorney general, as well as regu-
latory scrutiny. An attorney may even 
be the subject of a grievance or mal-
practice suit, because of the failure to 
protect confidential client information, 
due to technological incompetence.3

Protection is Key
To avoid litigation, malpractice 

claims, inquiries by the attorney gen-
eral and regulatory scrutiny, it is 
important to make sure all communica-
tions, documents, and files are protect-
ed against possible security breaches. 
To ensure protection, an individual’s 
actions may include, but are not limited 
to, installing a socket layer (SSL) proto-
col, firewalls, password protection, and 
encryption antivirus software.

Does an Attorney Have A Duty 
to Safeguard Client Files?

Yes, an attorney has an ethical 
and legal duty, to protect client data. 
The attorney’s duties are found with-
in ethics rules, common law, contract 
law, and regulations.4 The American 
Bar Association (ABA) encourages all 
private and public sector organizations 
to develop, maintain, and enforce, an 
appropriate cyber-security program.5

Knowledge & Reasonable Efforts to 
Prevent a Breach are Essential
According to ABA Model Rule 1.1, 

an attorney must maintain the req-
uisite knowledge and skill to keep up 
to date with changes in laws, which 
include “benefits and risks associated 
with relevant technology.”6

In the context of examining what 
actions were taken by an attorney to 
keep client data secure, examining 
an attorney’s competence is of utmost 
importance.7 Pursuant to ABA Model 
Rule 1.6, attorneys are required to 
make reasonable efforts to prevent 
unauthorized access to, or disclosure of, 
information related to the representa-
tion of a client. An attorney must take 
reasonable efforts to prevent authorized 
access to computer data and electronic 
client data stored on computers.8

Attorneys are required to take com-
petent and reasonable steps to ensure 
that a client’s data is not disclosed to 
any third party, and to keep the client 
data safe from theft, misplacement, and 
destruction.9 The attorney must also 
evaluate the potential threats to client 
files and examine whether the current 
computer hardware and software is 

in fact keeping client data 
safe. For example, preserving 
external security for the cloud 
requires that an attorney 
implement defensible mea-
sures to prevent attacks from 
outside organizations, and 
requires routine checkups to 
ensure its efficiency.10 

Assess a Client’s 
Expectation

The risks associated with 
using computers and keep-
ing an electronic file system 
require an assessment of the attorney/
client relationship. It is important to 
keep in mind what a clients’ reasonable 
expectations are with regard to the han-
dling of their personal information.11

There is no established criterion for 
what constitutes competent and rea-
sonable security measures. Therefore, 
it is important to look at other pro-
fessional fields, such as banking, and 
financial services, which utilize frame-
works that establish competent and 
reasonable security plans to protect 
client data. For example, the Federal 
Trade Commission Safeguards Rule, 
under the Gramm-Leach-Bliley Act, 
lists security programs which provide a 
good framework for security practices.12

A Lawyer Is Responsible for 
Ensuring Non-Lawyer Employees 

Meet the Same Professional 
Obligations 

Model Rule 5.3 states that a lawyer 
shall make reasonable efforts to ensure 
that a non-lawyer employed or retained 
by a lawyer who possesses comparable 
managerial authority in a law firm 
meets the professional obligations of the 
lawyer.13 The duties imparted onto the 
lawyer include directly supervising the 
non-lawyer to ensure that the non-law-
yer’s conduct is compatible with the 
professional obligations of the lawyer. 

If There Is a Cyber-Security Breach, 
Is the Attorney-Client Privilege Lost?

The attorney-client privilege protects: 
(1) a communication; (2) between client 
and counsel; (3) made in confidence; (4) 
for the purpose of obtaining or provid-
ing legal advice.14 The attorney-client 
privilege only provides protection for 
communications between the client and 
attorney. To protect the privilege, all 
communications between a client and an 
attorney must be confidential and for the 
purpose of rendering legal advice.

Waiver of Attorney-Client Privilege 
by Inadvertent Disclosure

The Model Rules of Professional 
Conduct are silent regarding the sce-
nario of what happens if an attorney 
fails to take precautions to safeguard 
privileged materials, allowing materi-
al to be acquired without the client’s 
permission by third parties. In the 
absence of precise direction from the 
Model Rules of Professional Conduct, 
the courts have developed three stan-
dards/tests regarding waiver through 
inadvertent disclosure. 

Some courts have adopted a strict 
approach to inadvertent disclosure, hold-
ing that the voluntary production of any 
document (i.e., allowing opposing counsel 

to inspect documents without 
first reviewing same), wheth-
er intentional or accidental, 
results in the waiver of attor-
ney-client privilege. When 
using this approach, there 
is the concept of not being 
able to “un-see” or “un-hear” 
something.

The second approach 
takes a more lenient view, 
finding that there is no 
waiver of attorney-client 
privilege unless the client 
intentionally and knowingly 

relinquishes such privilege. 
Lastly, the third approach is more 

“middle of the road” in determining 
whether there has been a waiver of 
attorney-client privilege through the 
inadvertent disclosure of protected doc-
uments. The “middle of the road” test 
examines: (1) the reasonableness of the 
precautions taken to prevent inadver-
tent disclosure; (2) the amount of time 
it took the producing party to recognize 

its error; (3) the scope of the production; 
(4) the extent of the inadvertent disclo-
sure, and (5) the overriding interest of 
fairness and justice.15 Judges typically 
understand the complexities of litiga-
tion, and that mistakes can happen. 

It should be noted that most Second 
Circuit courts adopted the “middle of 
the road” test when examining actions 
taken by attorneys to prevent inadver-
tent disclosure. 

Ethical Rules v. Court 
Interpretation Concerning 

Inadvertent Disclosure
In sum, the Model Rules of 

Professional Conduct acknowledge the 
possibility of an attorney’s failure to 
exercise reasonable care to prevent the 
unauthorized disclosure of the client’s 
confidences and secrets. The attor-
ney-client privilege could be lost when 
disclosure is made to a third party, 
intentionally or inadvertently. 

As long as attorneys take competent 
and reasonable measures to protect con-
fidentiality by implementing a cyber-se-
curity plan to safeguard information 
relating to their clients, the attorney-cli-
ent privilege stays intact. Additionally, 
a comprehensive information security 
program should be risk-based, with 
policies established to monitor, train, 
obtain appropriate assistance and rou-
tinely update the security plan so that 
it continues to successfully safeguard 
information, even with the rapid chang-
es in technology, threats, and advanced 
security breaches.16 

Although, ethical rules consider 
reasonable care, other courts analyze 
waiver of inadvertent disclosure under 
different tests.

Periodically Check & Update 
Security Features and Plan

Given the rapid changes of technol-
ogy, it is essential that attorneys “peri-

odically reconfirm that the provider’s 
security measures remain effective in 
light of advances in technology” to rea-
sonably protect the security and confi-
dentiality of the clients’ documents and 
information.17

Cynthia A. Augello specializes in e-discov-
ery, cybersecurity and commercial litigation. 
Thank you to Kuljit Kaur, a law student at 
Maurice A. Deane School of Law at Hofstra 
University, for her assistance with this article.

1. See Robert S. Mueller, The Federal Bureau 
of Investigation Speeches, The FBI (March 1, 
2012), https://archives.fbi.gov/archives/news/
speeches/combating-threats-in-the-cyber-world-
outsmarting-terrorists-hackers-and-spies.
2. Melissa Maleske, 1 in 4 law firms are victims 
of a data breach, Law 360 (Sept. 22, 2015), 
https://www.law360.com/articles/705657/1-in-4-
law-firms-are-victims-of-a-data-breach.
3. See Nicole Hong & Robin Sidel, Hackers 
Breach Law Firms, Including Cravath and Weil 
Gotshal, waLL ST.. J. (Mar. 29, 2016), https://
www.wsj.com/articles/hackers-breach-cravath-
swaine-other-big-law-firms-1459293504. 
4. xii Bruce Schneier, Secrets and Lies – Digital 
Security in a Networked World xii (John Wiley 
& Sons, Inc. ed., 2012).
5. See David F. Ries, Safeguarding Confidential 

Data: Your Ethical and Legal Obligations, 36 
Am. Bar Ass’n 49 (July/Aug. 2010). 
6. Model Rules of Prof’l Conduct R. 1.1.’ 
7. Allison Grande, ABA Approves Resolution To 
Encourage Cybersecurity Plans, Law360 (Aug 12, 
2014), https://www.law360.com/articles/566485/
aba-approves-resolution-to-encourage-
cybersecurity-plans.
8. See C.A. State Bar Ass’n Comm. On Prof’l 
Ethics, Formal Op. 179 (2010), http://ethics.
calbar.ca.gov/LinkClick.aspx?fileticket=w-
mqECiHp7h4%3D&tabid=836 (explaining that 
the actions an attorney must take to preserve 
confidentiality is governed by the duty of com-
petence).
9. See N.Y. State Bar Ass’n Comm. On Prof’l 
Ethics, Formal Op. 842 (2010) (holding an 
attorney has the duty to stay current with 
technological advances – this also applies to an 
attorney’s use of an online data storage system).
10. See Cloud Computing/Software as a Service 
for Attorneys, Am. Bar Ass’n,https://www.
americanbar.org/groups/departments_offices/
legal_technology_resources/resources/charts_fyis/
saas.html; see also The Cloud and the Small 
Law Firm: Business, Ethics and Privilege 
Considerations, N.Y.C. Bar Ass’n-Committee 
on Small Law Firms (Nov. 2013), https://
www2.nycbar.org/pdf/report/uploads/20072378 
TheCloudandtheSmallLawFirm.pdf.
11. See N.Y. State Bar Ass’n Comm. on Prof’l 
Ethics, Formal Op. 1020 (2014) (citing N.H. 
St. B. Standing Comm. on Ethics & Prof’l 
Responsibility, Formal Op. 13/4 (2012)) 
(“[Essential factors include] the sensitivity of 
the information, the likelihood of disclosure if 
additional safeguards are not employed, the 
cost of employing additional safeguards, the 
difficulty of implementing the safeguards, in 
relation to an attorney’s ability to represent his 
or her client(s).”). 
12. See The security laws, regulations and 
guidelines directory, CSO (Dec. 19, 2002), https://
www.csoonline.com/article/2126072/compliance/
compliance-the-security-laws-regulations-and-
guidelines-directory.html.
13. Model Rules of Prof’l Conduct, R. 5.3.
14. U.S. v. Constr. Prod. Research, Inc., 73 F.3d 
464 (2d Cir. 1996).
15. U.S. v. Rigas, 281 F. Supp. 2d 733 (S.D.N.Y. 
2003).
16. See David G. Ries, Cybersecurity for 
Attorneys: Understanding the Ethical 
Obligations, Law Practice Today , (Mar. 2012), 
https://www.americanbar.org/publications/
law_practice_today_home/law_practice_today_
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march12/cyber-security-for-attorneys-
understanding-the-ethical-obligations.html.
17. See N.Y. State Bar Ass’n Comm. on Prof’l 
Ethics, Formal Op. 842 (2010). 

Cynthia A. Augello

As long as attorneys take competent and reasonable 
measures to protect confidentiality by implementing a cyber-
security plan to safeguard information relating to their 
clients, the attorney-client privilege stays intact. 
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Speak or Write About Law to Benefit 
the Public and a Law Practice

Attorneys are frequently asked by a 
friend, colleague or mere acquaintance 
for (free) legal advice. There is a tre-
mendous demand for relevant, simple, 
understandable information about the 
law, legal rights and responsibilities. 
Attorneys can help meet this demand 
for important and helpful information 
about the law by speaking or writ-
ing on a topic of interest, especially 
a familiar one.  Further, Rule 7.1 
of the Rules of Professional Conduct, 
Comment (9), states, “[t]he legal pro-
fessional should help the public to 
recognize legal problems because such 
problems may not be self-revealing and 
might not be timely noticed.”

An attorney afraid to speak in pub-
lic does not have to be the star but can 
take part in a panel discussion, act 
as a moderator or just introduce the 
speaker(s) and ask a few questions 
of the panel. An alternative to public 
speaking is to work behind the scenes 
and arrange for the presentation by 
preparing talking points, scripts or 
other materials for the speakers.  

Be a Problem Solver
As an attorney, a public role could 

be that of a problem solver or problem 
preventer.  Consumers enjoy being 
alerted to new laws or regulations 
which may affect them or learning how 

to take advantage of spe-
cial entitlement programs 
or avoid fines or potential 
legal problems.  An attorney, 
can provide consumers with 
“news they can use.”  

The information could 
include recent court decisions 
or specific information about 
an area of potential concern. 
Seasonal or life cycle legal 
issues could also be discussed. 
An attorney could focus on 
an area of his or her practice 
he or she hopes to promote or 
expand.  

Some Topics
An area of common interest is real 

estate. One could expand real estate 
practice by writing or speaking on such 
topics as “Tips On Buying Your First 
Home,” “Tips On Selling Your Home,” 
or “Buying and Selling a Home.”  
Homeowners are also interested in 
challenging their property taxes.  

Real estate talks or articles can 
include subtopics such as “The Listing 
Agreement,” “Investigating a Potential 
Home” and “Credit Scores.”  Other 
topics can focus on the time it will take 
to buy or sell a house and what occurs 
between the contract and the closing.  

Topics could be covered 
in articles, talks, podcasts, 
blogs or U-tube videos. Be 
sure to include a disclaimer 
that only general information 
about the law is being pro-
vided and that legal advice 
can only be obtained from an 
attorney after consultation 
involving the particular facts 
of the situation. Note that 
Rule 7.1 (r), of the Rules of 
Professional Conduct, states 
that, “[w]ithout affecting the 
right to accept employment, 

a lawyer may speak publicly or write 
for publication on legal topics so long 
as the lawyer does not undertake to 
give individual advice.”

Another broad area of interest is wills 
and estates.  With celebrities who died 
without a will in the news, many are 
concerned about the benefits of having 
a will and trust, if necessary.  Other 
sub-topics of concern are “When a Will 
Needs to Be Updated or Modified.”  

A third possible topic is “What to Do 
If Stopped by the Police or Arrested.”  
From watching television shows, or 
reading the news, the public has some 
information or misinformation about 
the best course of conduct.  An attorney 
can be helpful in educating the public 

about important rights which may be 
lost if they fail to be timely asserted.

Education topics are also popular, 
such as “The Rights of School Children 
to a Special Education Program,” 
“The Rights of Parents, Students and 
Teachers” and “Legal Concerns for 
Students Going to College.”

Some Tips
Practice providing information about 

the law and become more comfortable 
as a speaker by participating in the 
Speaker’s Bureau of the Bar Association 
and seminars offered to the public. This 
will also provide networking opportu-
nities with other members of the legal 
profession and the judiciary.  

It is always helpful to advise the 
public about websites containing fur-
ther information about the law and free 
or low cost legal services, government 
resources, the lawyer referral service at 
the Bar Association or services provided 
by legal aid organizations. 

 Articles or speeches can also cover 
the timeline and steps involved in dif-
ferent legal matters and can include a 
glossary of important terms involving 
that area of the law.  As noted earlier, 
any article or speech should include a 
disclaimer that it is presented as infor-

Kenneth J. 
Landau, Esq.

See BENEFIT, Page 22
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2018 BBQ @ the Bar

Photos by Hector Herrera

million in grants to more than 
100 charitable causes, help-
ing to improve the quality of 
life for children, the elderly 
and those in need in Nassau 
County.

NCBA Immediate Past 
President Steven Leventhal 
then cut the ribbon to 
unveil the newest addi-
tion of engraved bricks 
and slates that are perma-
nently installed around the 
flagpole in front of Domus. 
These bricks show the pride 
the legal profession has for 
Domus, along with the many 
dedications individuals have 
made to support the Nassau 
County Bar Association.  

In addition, President Karabatos announced 
the exciting fall events happening at the Bar: 

• NCBA Judiciary Night Thursday, 
October 18 

• WE CARE Las Vegas Night Saturday, 
October 13

• NAL lecture Unveiling the Universe 
with the Hubble Telescope Monday, 
October 29

• Bagel Breakfast, BLASTOFF! Saturday 
morning, November 3, a new fami-
ly event at the Bar featuring the LI 
Children’s Museum

• NCBA Annual Holiday Celebration and 
Tale of Wassail Thursday, December 6

• WE CARE Gingerbread University 
Saturday, December 8.  

Finally, Karabatos took the opportunity to 
thank NCBA’s Corporate Partners and the 
BBQ sponsors. “Your participation at the Bar 
Association is significant and we appreciate it.” 

2018-19 NCBA Corporate Partners: 
AssuredPartners Northeast, Baker Tilly, 
Brisbane Consulting Group, BST & Co., 
Champion Office Suites, Dime Community 
Bank, Klein Liebman & Gresen, LLC, 
Northeast Private Client Group, PrintingHouse 
Press, Realtime Reporting and Tradition Title. 
BBQ Sponsors: FindLaw, a part of Thomson 
Reuters, NAM, SmartAdvocate and TechACS 
Corp.

Steven G. Leventhal, NCBA Immediate Past President, cuts rib-
bon for newly installed bricks.

BBQ...  
Continued From Page 1

President Elena Karabatos and Stephen J. Gassman, 2019 Distinguished 
Service Medallion recipient.
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PROGRAM CALENDAR  
October 11, 2018 
Dean’s Hour: Recent Decisions by the Supreme Court 
and Their Impact on the Securities Law 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice 
 
October 11, 2018 
Generate More Clients by Leveraging the Latest Trends 
in Online Marketing 
Program 5:30-6:30 p.m. 
Credits offered: 1 credit in professional practice or skills  
Program sponsor: NCBA Corporate Partner Tradition Title 
Agency, Inc. and by NCBA Corporate Partner Dime 
Community Bank 
 
October 15, 2018 
Name and Gender Change for Transgender Clients 
Program 6-7 p.m. 
Credits offered: 1 credit in diversity, inclusion & 
elimination of bias 
Program sponsor: NCBA Corporate Partner Dime 
Community Bank 
 
October 16, 2018 
Demystifying Class Actions 
Program 6-8 p.m. 
Credits offered: 2 credits in professional practice or skills 
 
October 17, 2018 
Dean’s Hour: Federal Sentencing, Prosecutorial Power 
and Some Wisdom from My Cousin Vinny 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice 
Program sponsors: NCBA Corporate Partner Champion 
Office Suites and by NCBA Corporate Partner Dime 
Community Bank 
 
October 18, 2018 
Dean’s Hour:  Acts Like A Lawyer, Talks Like A Lawyer: 
Non-Lawyer Advocates Representing Parties in Dispute 
Resolution  
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice  
 
October 22, 2018 
Dean’s Hour: Black Box and Other Car Case Concerns 
Program 5:30-7:30 p.m. 
Credits offered: 2 credits in professional practice or skills  
 
October 23, 2018 
Dean’s Hour: E-Discovery Made Simple 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice or skills  
Program sponsor: NCBA Corporate Partner Champion 
Office Suites  

October 26, 2018 
Criminal Law and Procedure Update 2018 
Sign-in begins 12:30 p.m.; Program 1-4 p.m. 
Credits offered: 2.5 credits in professional practice; .5 ethics 
** Program will be held at the Nassau County Bar Association  
 
 
October 29, 2018 
Dean’s Discussion Lecture Series Presents: Unveiling the Universe with the Hubble Telescope 
Cocktail hour 5:30-6:30 p.m.; Lecture 6:30-8:00 p.m. 
The Dean’s Discussion Lecture Series is aimed at helping attorneys take a break from the law. Come for the night, 
relax, and enjoy yourself.  The Dean’s Discussions are a NON-CLE lecture series. 
 
Dr. Glenn Schneider of the University of Arizona will be our guest speaker. 
 
Fees: Members and Non-Attorneys $30; Children under 15 - $10.  
Pre-registration appreciated for catering headcount purposes. 
 
Program sponsors:  Aiello DiFalco & Gianakos LLP; Foley Griffin LLP;  NCBA Corporate Partner Tradition Title 
Agency, Inc. 
 
 
October 30, 2018 
Guardian Ad Litem: Part 36 Certified Training 
Sign-in begins 4:00 p.m.; Program 4:30-8:30 p.m. 
Credits offered: 3.5 credits in professional practice; .5 ethics  
 
You must be in attendance the entire program to receive Part 36 certification.  Program not covered under member 
free CLE. Registration fee applies. $125 NCBA Member; $155 Non-Member; $100 Non-Attorney. Price include 
light supper and written materials. 

Nassau Academy of Law          REGISTRATION FORM 

TO REGISTER :  Circle your selections in the correct columns and total amount due. 

   •By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY 11501 

   •By Credit Card: FAX completed form with credit card information to 516-747-4147 

   •Seminar Reservations Online: www.nassaubar.org >MCLE>Calendar, Reservations 

       Seminar Reservation Form 

Date Seminar Name 

P E D S 
TOTAL 
Credits Member 

Non- 
Member 

18B  

Oct 11 DH: Recent Decisions…Securities Law 
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 11 Generate More Clients…Online Marketing  
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 15 Name and Gender Change  
    1.0   1.0 FREE $35 

N/A 

Oct 16 Demystifying Class Actions  
2.0     

√ 
2.0 FREE $70 

N/A 

Oct 17 DH: Federal Sentencing  
1.0       1.0 FREE $35 

N/A 

Oct 18 DH: Acts Like A Lawyer 
1.0       1.0 FREE $35 

N/A 

Oct 22 Black Box and Other Car Case Concerns  
2.0     

√ 
2.0 FREE $70 

N/A 

Oct 23 DH: E-Discovery Made Simple  
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 26 Criminal Law Update 2018 
2.5 0.5     3.0 FREE $105 

FREE 

Oct 29 Dean's Discussion: Unveiling the Universe          N/A $30 $30 N/A 

  
                  

   √   DIVERSITY CREDIT AVAILABLE                 

  √ SKILLS CREDIT AVAILABLE                 

  SEMINAR RESERVATION TOTAL: 
                

  
                

Name:           TOTAL ENCLOSED 

Address:       Phone:                                                                                    

City/State/Zip:       Email:  

Credit Card Acct. #:          Billing zip for credit card:  

Security Code: __________     Exp. Date:______________       Signature: 

ALL CLE SEMINARS ARE VIDEOTAPED.  TO RENT OR PURCHASE ANY OF ABOVE, PLEASE CALL (516) 747-4464 
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PROGRAM CALENDAR  
October 11, 2018 
Dean’s Hour: Recent Decisions by the Supreme Court 
and Their Impact on the Securities Law 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice 
 
October 11, 2018 
Generate More Clients by Leveraging the Latest Trends 
in Online Marketing 
Program 5:30-6:30 p.m. 
Credits offered: 1 credit in professional practice or skills  
Program sponsor: NCBA Corporate Partner Tradition Title 
Agency, Inc. and by NCBA Corporate Partner Dime 
Community Bank 
 
October 15, 2018 
Name and Gender Change for Transgender Clients 
Program 6-7 p.m. 
Credits offered: 1 credit in diversity, inclusion & 
elimination of bias 
Program sponsor: NCBA Corporate Partner Dime 
Community Bank 
 
October 16, 2018 
Demystifying Class Actions 
Program 6-8 p.m. 
Credits offered: 2 credits in professional practice or skills 
 
October 17, 2018 
Dean’s Hour: Federal Sentencing, Prosecutorial Power 
and Some Wisdom from My Cousin Vinny 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice 
Program sponsors: NCBA Corporate Partner Champion 
Office Suites and by NCBA Corporate Partner Dime 
Community Bank 
 
October 18, 2018 
Dean’s Hour:  Acts Like A Lawyer, Talks Like A Lawyer: 
Non-Lawyer Advocates Representing Parties in Dispute 
Resolution  
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice  
 
October 22, 2018 
Dean’s Hour: Black Box and Other Car Case Concerns 
Program 5:30-7:30 p.m. 
Credits offered: 2 credits in professional practice or skills  
 
October 23, 2018 
Dean’s Hour: E-Discovery Made Simple 
Sign-in begins 12:30 p.m.; Program 1-2 p.m. 
Credits offered: 1 credit in professional practice or skills  
Program sponsor: NCBA Corporate Partner Champion 
Office Suites  

October 26, 2018 
Criminal Law and Procedure Update 2018 
Sign-in begins 12:30 p.m.; Program 1-4 p.m. 
Credits offered: 2.5 credits in professional practice; .5 ethics 
** Program will be held at the Nassau County Bar Association  
 
 
October 29, 2018 
Dean’s Discussion Lecture Series Presents: Unveiling the Universe with the Hubble Telescope 
Cocktail hour 5:30-6:30 p.m.; Lecture 6:30-8:00 p.m. 
The Dean’s Discussion Lecture Series is aimed at helping attorneys take a break from the law. Come for the night, 
relax, and enjoy yourself.  The Dean’s Discussions are a NON-CLE lecture series. 
 
Dr. Glenn Schneider of the University of Arizona will be our guest speaker. 
 
Fees: Members and Non-Attorneys $30; Children under 15 - $10.  
Pre-registration appreciated for catering headcount purposes. 
 
Program sponsors:  Aiello DiFalco & Gianakos LLP; Foley Griffin LLP;  NCBA Corporate Partner Tradition Title 
Agency, Inc. 
 
 
October 30, 2018 
Guardian Ad Litem: Part 36 Certified Training 
Sign-in begins 4:00 p.m.; Program 4:30-8:30 p.m. 
Credits offered: 3.5 credits in professional practice; .5 ethics  
 
You must be in attendance the entire program to receive Part 36 certification.  Program not covered under member 
free CLE. Registration fee applies. $125 NCBA Member; $155 Non-Member; $100 Non-Attorney. Price include 
light supper and written materials. 

Nassau Academy of Law          REGISTRATION FORM 

TO REGISTER :  Circle your selections in the correct columns and total amount due. 

   •By Check: Make checks payable to NAL and mail with form to NAL, 15th and West Streets, Mineola, NY 11501 

   •By Credit Card: FAX completed form with credit card information to 516-747-4147 

   •Seminar Reservations Online: www.nassaubar.org >MCLE>Calendar, Reservations 

       Seminar Reservation Form 

Date Seminar Name 

P E D S 
TOTAL 
Credits Member 

Non- 
Member 

18B  

Oct 11 DH: Recent Decisions…Securities Law 
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 11 Generate More Clients…Online Marketing  
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 15 Name and Gender Change  
    1.0   1.0 FREE $35 

N/A 

Oct 16 Demystifying Class Actions  
2.0     

√ 
2.0 FREE $70 

N/A 

Oct 17 DH: Federal Sentencing  
1.0       1.0 FREE $35 

N/A 

Oct 18 DH: Acts Like A Lawyer 
1.0       1.0 FREE $35 

N/A 

Oct 22 Black Box and Other Car Case Concerns  
2.0     

√ 
2.0 FREE $70 

N/A 

Oct 23 DH: E-Discovery Made Simple  
1.0     

√ 
1.0 FREE $35 

N/A 

Oct 26 Criminal Law Update 2018 
2.5 0.5     3.0 FREE $105 

FREE 

Oct 29 Dean's Discussion: Unveiling the Universe          N/A $30 $30 N/A 

  
                  

   √   DIVERSITY CREDIT AVAILABLE                 

  √ SKILLS CREDIT AVAILABLE                 

  SEMINAR RESERVATION TOTAL: 
                

  
                

Name:           TOTAL ENCLOSED 

Address:       Phone:                                                                                    

City/State/Zip:       Email:  

Credit Card Acct. #:          Billing zip for credit card:  

Security Code: __________     Exp. Date:______________       Signature: 

ALL CLE SEMINARS ARE VIDEOTAPED.  TO RENT OR PURCHASE ANY OF ABOVE, PLEASE CALL (516) 747-4464 
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Shakespeare wrote, “The lady doth 
protest too much, methinks.”1 If he 
ever read a complaint arising out of 
a commercial dispute, he would like-
ly say, “Thou doth plead too much, 
methinks.” 

Rarely does a complaint in a com-
mercial lawsuit contain only one cause 
of action. This was not taught in law 
school, but somewhere along the way 
attorneys decided to cram as many 
causes of action as they can into a 
pleading. For example, in situations 
where a breach-of-contract claim will 
suffice, litigators often include claims 
for breach of the implied covenant of 
good faith and fair dealing, unjust 
enrichment, quantum meruit, or some 
other cause of action to make the 
complaint longer and seemingly more 
intimidating. Perhaps this is done out 
of fear that there will be an unsuc-
cessful result if every possible cause of 
action is omitted, or worse, that omis-
sion of a claim would lead to a charge 
of malpractice. Perhaps this is done to 
impress a client—as if a lengthy plead-
ing asserting multiple claims is a sign 
of effective lawyering. 

Such conventional thinking should 
be questioned and rejected, because 
this approach to pleading is not help-
ful at all. More often than not, it 
is counterproductive. Judges are not 
impressed by the number of causes of 
action asserted in a pleading. As one 
jurist wrote, “The court is not a place 
to throw claims against a wall just to 
see what sticks.”2 

Focus on the Client 
and His or Her Needs 

and Goals
While it is not surprising 

that judges are skeptical of 
tangential claims, clients who 
understand the problems such 
unnecessary claims bring are 
not interested in them either. 
Clients are interested in a pos-
itive result, not the path that 
leads them there. No client 
asks his or her lawyer for a 
protracted legal proceeding, 
months of motion practice, 
and hefty billing. But that is exactly 
what happens when one asserts unnec-
essary claims in a pleading. 

Additional claims lead to addition-
al legal fees. Although the extra time 
expended to draft fall-back causes of 
action may not itself be significant, each 
additional cause of action is fodder for 
a defense counsel to attack. Where a 
breach-of-contract dispute is accompa-
nied by claims of fraud and/or quasi-con-
tractual claims such as unjust enrich-
ment or quantum meruit, a defendant’s 
attorney will likely challenge those sec-
ondary claims immediately via a motion 
to dismiss. Cases are legion where courts 
dismiss fraud claims as duplicative of 
a breach-of-contract claim.3 Likewise, 
where a contract exists that governs the 
subject matter of the dispute, courts will 
reject the quasi-contractual claims.4 So 
why bother with them in the first place? 

The creatively pled, multi-claim com-
plaint may just result in thousands (or 

tens of thousands) of dollars 
in motion practice right at 
the inception of the case. 
Except in rare cases where 
attrition is part of the strate-
gy, little is gained for the cli-
ent by inviting and engaging 
in motion practice that tests 
the adequacy of the initial 
pleading, even if the pleading 
withstands the challenge. For 
clients on a limited budget, 
resources are better deployed 
on thorough research prior 
to drafting or in prosecuting 

other aspects of the case. 
The psychological effects of early 

motion practice should not be overlooked 
either. For a plaintiff hoping to shock 
and awe a defendant, losing a motion 
to dismiss one or more causes of action 
may create tension in the attorney-client 
relationship, embolden the defendant, 
and permit the defendant to establish an 
impression for the Court that the entire 
case lacks merit. The plaintiff may also 
be surprised at how long it takes for the 
motion to be fully briefed and decided. A 
client’s energy and enthusiasm does not 
stay the same throughout a case. While 
enthusiasm and attention to the dispute 
may be at a high level at the start of the 
action, they often diminish as time goes 
on. A lawyer must recognize that the 
client’s enthusiasm and attention are 
not perpetually renewable resources. He 
or she should discuss with the client the 
process and timing of a lawsuit and why 
certain claims are included or omitted. 

A Risk of Not Electing a Remedy
Besides the economic and tactical 

consequences of asserting multiple, and 
perhaps unnecessary, causes of action, 
a litigator must be careful that he or 
she does not include claims that negate 
other causes of action contained in the 
same pleading. That is more likely to 
occur if the litigator’s focus is on assert-
ing as many claims as possible, instead 
of thoroughly researching worthwhile 
causes of action. 

A physician’s assistant learned this 
the hard way when he sued his former 
employer, alleging violations of New 
York’s Labor Law Section 740(7), breach 
of contract, and quantum meruit. Labor 
Law §740 prohibits employers from ter-
minating an employee’s employment in 
retaliation for the employee disclosing, 
or threatening to disclose, an employer’s 
pattern or practice of violating a stat-
ute, rule or regulation. Labor Law §740 
provides a discharged employee with 
a whistleblower cause of action, and 
potent remedies, including reinstate-
ment, lost wages and attorney’s fees. 

The remedies afforded by Labor Law 
§740 come with a litigation cost, as the 
physician’s assistant learned. Under 
Labor Law §740(7), assertion of a whis-
tleblower claim waives the discharged 
employee’s rights and remedies under 
any contract, a collective bargaining 
agreement, or any other rule or regu-
lation including the common law.5 By 
asserting the Labor Law claim, the 

Less Is More: A Case for A Simpler Pleading

Adam L. Browser

See PLEADING, Page 22
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The Nassau County Bar Association is pleased 
and honored to recognize Karen Marie Scaduto 
as October Pro Bono Attorney of the Month. Ms. 
Scaduto is a graduate of Georgetown University and 
St. John’s University School of Law.  She has enjoyed 
a long career as a transactional attorney specializing 
in real estate and finance, both in private and local 
government practice.  Aside from an impressive legal 
practice career, Ms. Scaduto has also been active in 
academia.  “In 2009,” she explained, “I stepped away 
from full time practice and began a more than eight-
year career as a full-time adjunct professor, teaching 
multiple law, business, criminal justice and philoso-
phy classes.”

Despite her full-time professional career, Ms. 
Scaduto’s civil service involvement is impressive 
and extensive.  She has volunteered countless hours 
on a weekly basis to the NCBA Sandy/Mortgage 
Foreclosure Project, where she assists homeowners 

both in and out of court.  Her appreciation of the 
program’s work is clear.  She notes that, “Becoming 
involved with the Bar’s program to assist homeown-
ers has been deeply gratifying, as well as humbling 
and inspiring.  The true crisis that exists for multi-
tudes of hard-working homeowners is unfathomable.”  
For Ms. Scaduto, there is a personal component to 
her volunteer work.  She relayed that, “Since its 
inception, I have been referring homeowners to the 
Nassau County Bar Association’s Sandy/Foreclosure 
Pro Bono Project. My own community was decimated 
by Superstorm Sandy, and several of my neighbors 
who abandoned their properties are just beginning 
to rebuild.” 

Local veterans have also had the benefit of being 
touched by Ms. Scaduto’s philanthropy.  She donates 
her time to the Nassau County Department of 
Veteran’s Affairs, where she transports veterans to 

medical appointments and provides to them legal 
assistance at “Stand Down” service events, where 
veterans are provided a variety of counseling services 
and health care.  Ms. Scaduto also participates in 
Hofstra University’s Legal Assistance Program to 
provide to veterans pro bono real estate-related legal 
advice and most recently, the Volunteer Lawyer’s 
Project, where she assists homeowners and tenants 
facing eviction.  Ms. Scaduto explained, “We are far 
from a time where the support offered through these 
pro bono projects will no longer be needed.”

And to help our youth develop into civil-minded 
young adults, Ms. Scaduto has volunteered her time 
to the Boy Scouts of America, participating in com-
munity service projects such as neighborhood home 
clean-up for elderly and disabled persons.

Despite Ms. Scaduto’s amazing accomplishments, 
she still considers her legal education “a gift.”  She 
relayed with appreciation that, “It has enabled me 
to serve the community through many programs.”  
And on a more personal note, “to navigate Education 
Law to help my child, who is classified with severe 
developmental disabilities, but has been able to 
achieve monumental success.”  Without question, 
Ms. Scaduto’s accomplishments and tremendous pos-
itive impact on the Nassau County community are 
also nothing short of monumental. 

   
It should be noted that since the writing of this 

article, due to Ms. Scaduto’s tremendous efforts she 
is now working for the Mortgage Foreclosure Project 
full time. If you wish to help out please contact her at 
the Nassau County Bar Association (516)747-4070 or 
kscaduto@nassaubar.org.

Karen Marie ScadutoBY NICOLE K. LUBELL

Pro Bono Attorney of the Month
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We Care

We Acknowledge, with Thanks, 
Contributions to the WE CARE Fund
DONOR IN HONOR OF
Joanne & Frank Gulotta, Jr. John P. McEntee, being named
   Chair of the Board of Trustees of
    Molloy College
Joanne & Frank Gulotta, Jr. Kathleen Wright, being named
    Fellow of the New York State
    Bar Foundation
Hon. Denise Sher  Kathleen Wright, being named
    Fellow of the New York State
    Bar Foundation

DONOR IN MEMORY OF
Joanne & Frank Gulotta, Jr. Stephen Kutner
Joanne & Frank Gulotta, Jr. Roberto Brandveen, brother
    of Hon. Antonio I. Brandveen
Nassau County Supreme Court Chief Clerk’s Office Roberto Brandveen, brother
    of Hon. Antonio I. Brandveen
Peter Panaro Cheryl E. Marsh

Checks made payable to  
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:  
NCBA Attn: WE CARE   

15th & West Streets Mineola, NY 11501

AN EVENING OF FABULOUS

LAS VEGAS
ENTERTAINMENT

THE WE CARE FUND 
PROUDLY PRESENTS:

TICKETS $100

Featuring: Live Music, Comedy, Games 
and Vegas Style Buffet
Saturday, October 13 from 7 pm to 11 pm 
Nassau County Bar Association
15th and West Street, Mineola, New York

For more information contact:Jody Ratner  
516-747-4070 ext. 226; jratner@nassaubar.org

SPONSORSHIPS STILL AVAILABLE

WE CARE
presents

GINGERBREAD
UNIVERSITY

TWO SESSIONS
morning & afternoon

Saturday, December 8, 2018
Nassau County Bar Association

FUN FOR THE WHOLE FAMILY!
Details Coming Soon

SAVE THE DATE

Light the Night

Join TEAM WE CARE in Raising Funds to 
Cure Blood Cancer

Saturday, October 20, 2018 Ÿ 5:30 PM
Eisenhower Park in East Meadow

Questions Contact Dana Finkelstein @
(516)280-7105 or dfinkelstein@bfclaws.com WE CARE

Thanksgiving Day
Luncheon for Seniors
   Thursday, November 22, 2018

    11:00 a.m. - 1:00 p.m.
    at the Nassau County Bar Association

To recommend seniors who are alone for the holiday, contact: 
Jody Ratner

(516)747-4070 x226
jratner@nassaubar.org

IN MEMORY OF 
HON. GEORGE R. PECK

Hon. Angelo A. Delligatti
Roger & Adrienne Hausch

Michael G. LoRusso
Hon. John G. Marks
Patrick McCormack

Peter Panaro
Susan Katz Richman & David Lieberman

Hon. Denise Sher
Hon. Joy M. Watson

IN MEMORY OF JEFF SORGE
Hon. Angelo A. Delligatti

Susan Katz Richman
Hon. Denise Sher

Advertise in Nassau Lawyer 
 

CALL

631-737-1700
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Using Microsoft  Excel in 
Litigation and Transactional Practice

(Or, How I Learned to Love the Spreadsheet)
Lawyers understand and use word processing 

programs. We as a group generally believe that only 
an accountant or a business uses a spreadsheet. 
This article provides a generalized overview and 

instruction demonstrating how 
use of Microsoft® Excel in liti-
gation and transactional prac-
tice saves time and minimizes 
mistakes. 

Litigation And The Basic 
Spreadsheet

Each lawyer’s trial prepa-
ration is unique. Most litiga-
tors prepare questions or an 
outline to examine a witness. 
Questions may refer to docu-
ments supporting or impeach-
ing testimony. Excel allows 
a litigator to better organize 

questions.
Excel’s most basic function is a spreadsheet. 

Unlike a word processing document, a spreadsheet is 
a rectangular matrix of cells organized into rows and 
columns. Text, numbers, or formulas may be entered 
into each cell. It is easier to sort and filter cells, rows, 
and columns, making spreadsheets much better for 
data entry and organization.

To create a spreadsheet, an attorney simply opens 
the Excel icon  and clicks “blank workbook.” A 
workbook contains spreadsheets. A lawyer may use a 
spreadsheet in a workbook for each witness. Columns 
may be organized as categories and rows as ques-
tions.  For example, a spreadsheet used to cross-ex-
amine a defendant may resemble the following:

Question Exh. / Doc Page
Do you presently work for a title abstract company? Ebt Transcript 10
Is it not true that you signed a contract to purchase plaintiff's house? Exh. 2 5
You signed an affidavit stating that you received a mortgage. 7/1/16 Aff. 3
Fair to say that your letter had no information concerning permits? Exh. C

Use of a workbook’s spreadsheet instead of a word 
document allows a litigator to quickly add, move, or 
remove questions. Columns may be swiftly added to 
include additional information. The spreadsheet may 
be printed, emailed, or read from a laptop. For addi-
tional information, I suggest using Microsoft’s online 
instructional videos found on the internet at https://
support.office.com/en-us/office-training-center. Just 
click the Excel icon.

Formulas, Functions, And Real Estate
While much of a lawyer’s real estate work con-

cerns documents (e.g. contracts and deeds), a trans-
actional attorney may use Excel to automatically 
calculate tax, interest, and closing adjustments. 

To prepare for a closing, purchaser’s credits are 
subtracted from the purchase price and seller’s cred-
its. The remainder is the amount a purchaser must 
pay a seller at closing. A typical spreadsheet (or clos-
ing statement) would appear as follows:

Credit to Seller Credit to Purchaser
Purchase Price 625,000.00$            -$                        
Contract Payment -$                        62,500.00$             
Town Tax 1,562.36$                -$                        
School Tax -$                        4,325.33$               
Property Disclosure 500.00$                  
Fuel 85.00$                     

Seller Credit 626,647.36$            
Purchaser Credit 67,325.33$              
Closing Balance Due 559,322.03$            

It is easy for a lawyer to automatically compute the 

closing balance using Excel. An attorney must first 
create a formula. An Excel formula always starts 
with an equal sign (=), followed by the number, then 
operator (+, -, *, or /), and then another number. 
Therefore, typing =1+2 into a cell is the formula for 1 
plus 2. You must then press “Enter” to see the result 
(number 3) in the cell. 

A formula may use a cell location instead of 
a number. Therefore, if the number 1 is in a cell 
located at column B, row 21, and number 2 is in a 
cell located at column F, row 18, the Excel formula 
would be: =B21+F18. Again, you must press “Enter” 
to see the result, 3. Similar formulas are used for 
subtraction (=B21-F18), multiplication (=B21*F18), 
and division (=B21/F18).

An attorney calculating a seller’s balance at closing 
would type the following into an Excel spreadsheet:

A B C
1 Credit to Seller Credit to Purchaser
2 Purchase Price 625,000.00$                       -$                        
3 Contract Payment -$                                    62,500.00$             
4 Town Tax 1,562.36$                           -$                        
5 School Tax -$                                    4,325.33$               
6 Property Disclosure 500.00$                  
7 Fuel 85.00$                                
8
9 Seller Credit  =B2+B3+B4+B5+B6+B7
10 Purchaser Credit  =C2+C3+C4+C5+C6+C7
11 Closing Balance Due  =B9-B10

A lawyer may create and use a function to 
add numbers. A function is a predefined formula 
already available in Excel. Therefore, instead of typ-
ing =B2+B3+B4+B5+B6+B7, an attorney may type 
=SUM(B2:B7). 

An attorney may make a workbook template for 
future closing statements. To create a template, the 
attorney clicks the “File” tab, then “Save As”, then 
enters the name of the template and clicks “Excel 
Template (*.xltx).” Microsoft also offers free tem-
plates such as mortgage and balloon loan calculators, 
and amortization schedules. Microsoft templates 
may be found by clicking “File”, “New”, and typing 
“loan” under “search for online templates.”

Estate Accounting And Dynamic Linking
Excel allows information calculated in a spread-

sheet to be dynamically linked into Microsoft® Word. 
In other words, a value calculated from an Excel 
formula or function may be pasted and automatically 
updated in a Word document.

For Surrogate’s Court, a lawyer filing an account-
ing must provide schedules having information con-
cerning the estate (e.g. Schedule A is a Statement of 
Principal Received, and Schedule E is a Statement of 
Distributions Made). To draft a judicial accounting, an 

attorney may use New York Surrogate Court official 
forms found online (in Word format) at https://www.
nycourts.gov/forms/surrogates/. Using the dynamic 
link function, an attorney may automatically update 
information created from an Excel spreadsheet into a 
Word document. For example, a spreadsheet listing 
creditor claims (Schedule D) would be as follows:

Claimant Nature of Claim Amount Allowed Paid
Jane Doe Child Support Arrears 11,327.11$       Yes No
Dr. John Doe Medical Bill 1,593.75$         Yes No
AMEX Credit card 5,427.00$         Yes No

Total: 18,347.86$            

To link the spreadsheet, the attorney would have 
to shade the cells that he wants to copy, press “Copy” 
on the “Home” tab, then open and press the “Home” 
tab on Word document, and then in the “Paste” 
option press one of the following icons . The 
Word document will automatically be updated when 
opened, or if the lawyer right clicks the spreadsheet 
and then clicks “update link”.

A dynamic link also permits programmed updates 
within an Excel workbook – allowing numbers to be 
automatically modified in different schedules. For 
example, an executor’s commission (Schedule I) is 
calculated from a percentage of money received and 
paid from the estate (see SCPA 2307). Using formu-
las and functions, an Excel spreadsheet calculating 
commission would be as follows: 

Description Amount % Commission
Money Received
All sums of money not exceeding $100,000 at the 
rate of 2.5 percent. 100,000.00$ 2.5% 2,500.00$    
All sums of money not exceeding $200,000 at the 
rate of 2 percent. 50,135.00$   2.0% 1,002.70$    

Money Paid
All sums of money not exceeding $100,000 at the 
rate of 2.5 percent. 100,000.00$ 2.5% 2,500.00$    
All sums of money not exceeding $200,000 at the 
rate of 2 percent. 50,135.00$   2.0% 1,002.70$    

Total commission Earned: 7,005.40$    

Using a dynamic link function, the $7,005.40 calcula-
tion may be copied and pasted in another spread-
sheet (or workbook) concerning proposed distribution 
(Schedule J). 

Proposed Distribution is as follows:
Remaining Cash (Schedule A) 150,135.00$             
Funeral and Administration Expenses (Schedule C) 8,563.55$                 
Administration Expenses  (Schedule C-1) 33,802.20$               
Creditor Claims (Schedule D) 37,232.71$               
Commission (Schedule I) 7,005.40$                 

Total for Distribution: 63,531.14$               
Payment for Distribution is as follows: Distribution Amount
John Doe 31,765.57$               
Jane Doe 31,765.57$               

Total: 63,531.14$               

A change of commission is automatically adjusted 
in calculations concerning proposed distribution. 
Both schedules (Schedule I and J) would be automat-
ically updated in the Word document – to be printed 
and filed with the Surrogate’s Court.

Other Applications
These are only three examples of how a lawyer 

may use Excel. An attorney may also use the pro-
gram to calculate interest, an escrow balance, and 
tax adjustments. A lawyer may create templates to 
prepare a judgment, bill of costs, statement of net 
worth, or any document that uses numbers. An attor-
ney in any field of practice will benefit from a use and 
understanding of the Excel program.

Michael A. Markowitz is a solo practitioner located in 
Hewlett, NY where he focuses on real estate, estate, com-
mercial litigation, and transactional work. Previously on the 
Board of Directors for the Nassau County Bar Association, 
he is presently a delegate for the New York State Bar 
Association.

Michael Markowitz
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NCBA Committee Meeting Calendar • Oct.9 - Nov. 16, 2018
Questions? Contact Stephanie Pagano (516) 747-4070 spagano@nassaubar.org

Please Note: Committee Meetings are for NCBA Members. Dates and times are subject to change.
Check website for updated information: www.nassaubar.org

LABOR & EMPLOYMENT
Tuesday, October 9
12:30 p.m.
Paul Millus

DISTRICT COURT
Wednesday, October 10
12:30 p.m.
Jaime Ezratty

ASSOCIATION MEMEBRSHIP
Wednesday, October 10
12:45 p.m.
Adam D’Antonio

REAL PROPERTY LAW
Wednesday, October 10
5:30 p.m.
Mark S. Borten/Anthony W. Russo/Bon-
nie Link

MATRIMONIAL LAW
Wednesday, October 10
5:30 p.m.
Jennifer Rosenkrantz

CONDEMNATION LAW & TAX CERTIO-
RARI
Monday, October 15
12:30 p.m.
Douglas W. Atkins/Richard P. Cronin

SURROGATES COURT ESTATES & 
TRUSTS
Monday, October 15
5:30 p.m.
Lawrence Berwitz/Jennifer Hillman

VETERANS & MILITARY LAW
Tuesday, October 16
12:30 p.m.
Gary Port

GENERAL, SOLO AND SMALL LAW 
PRACTICE MANAGEMENT
Tuesday, October 16
12:30 p.m.
Deborah E. Kaminetzky

INSURANCE LAW
Tuesday, October 16
12:30 p.m.
Frank Misiti/Michael C. Cannata

CRIMINAL COURT LAW & PROCEDURE
Tuesday, October 16
12:30 p.m.
Daniel W. Russo

ETHICS
Tuesday, October 16
5:30 p.m.
Alfred C. Constants, III

JOINT MEETING: NEW LAWYERS/AT-
TORNEY/ACCOUNTANTS
Wednesday, October 17
6:30 p.m.
Jamie Rosen/John Stellakis-New Lawyers 
Jennifer Koo/Edith Reinhardt-Attorney/
Accountants

ALTERNATIVE DISPUTE RESOLUTION 
Thursday, October 18
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

DIVERSITY & INCLUSION
Tuesday, October 23
6:00 p.m.
Linda K. Mejias

INTELLECTUAL PROPERTY
Wednesday, October 24
12:30 p.m.
Andrea Grossman

JOINT MEETING: TAX LAW /CONDEMNA-
TION LAW & TAX CERTIORARI 
Wednesday, October 24
12:30 p.m.
Brad Polizzano/Michelle E. Espey - Tax 
Law 
Douglas W. Atkins/Richard P. Cronin 
-Condemnation 

BANKRUPTCY LAW
Wednesday, October 24
12:30 p.m.
Matthew Spero

COMMERCIAL LITIGATION 
Wednesday, October 24
12:30 p.m.
John P. McEntee

ELDER LAW SOCIAL SERVICES HEALTH 
ADVOCACY
Tuesday, October 30
12:30 p.m.
Kathleen Wright/Danielle M. Visvader 

CIVIL RIGHTS
Tuesday, October 30
12:30 p.m.
Robert Schonfeld

ANIMAL LAW
Tuesday, October 30
6:00 p.m.
Matthew Miller

MENTAL HEALTH LAW
Tuesday, October 30
6:30 p.m.
Jamie Rosen/David Carl

WOMEN IN THE LAW
Wednesday, October 31
12:30 p.m.
Christie Jacobson

LGBTQ
Thursday, November 1
8:30 a.m.
Joseph G. Milizio/Barrie Bazarsky

HOSPITAL & HEALTH LAW
Thursday, November 1
8:30 a.m.
Douglas M. Nadjari

PUBLICATIONS
Thursday, November 1
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

COMMUNITY RELATIONS & PUBLIC 
EDUCATION 
Thursday, November 1
12:45 p.m.
Moriah Adamo

MEDICAL-LEGAL
Wednesday, November 7
12:30 p.m.
Mary Ann Walling/Susan Darlington

EDUCATION LAW
Thursday, November 8
12:30 p.m.
Candace Gomez

ALTERNATIVE DISPUTE RESOLUTION 
Tuesday, November 13
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

LABOR & EMPLOYMENT
Tuesday, November 13
12:30 p.m.
Paul Millus

CRIMINAL COURT LAW & PROCEDURE
Tuesday, November 13
12:30 p.m.
Daniel W. Russo

JOINT MEETING: ATTORNEY/ACCOUN-
TANTS/TAX LAW
Tuesday, November 13
12:30 p.m.
Jennifer Koo/Edith Reinhardt-Attorney/
Accountants  
Brad Polizzano/Michelle Espey-Tax Law

ACCESS TO JUSTICE
Wednesday, November 14
12:30 p.m.
Joseph R. Harbeson/Dorian R. Glover

ASSOCIATION MEMBERSHIP
Wednesday, November 14
12:45 p.m.
Adam D’Antonio

MATRIMONIAL LAW
Wednesday, November 14
5:30 p.m.
Jennifer Rosenkrantz

REAL PROPERTY LAW
Wednesday, November 14
5:30 p.m.
Mark S. Borten/Anthony W. Russo/Bon-
nie Link

BANKRUPTCY LAW
Friday, November 16
12:30 p.m.
Matthew Spero

CommiTTee reporTs

Medical-Legal
Meeting Date: 9/6/18

Committee members discussed var-
ious topics of interest, including the 
possibility of requesting New York 
Senator Kemp Hannon to attend and 
discuss changes to the Public Health 
Law with regards to access to patient 
information, as well as legislation and 
the cost to be in conformity with federal 
law.  Ideas for future meetings include 
topics such as “continuous treatment” 
(Lohnas v. Luzi), Lavern’s Law, agen-
cy by estoppel, and privileges afforded 
by statute protecting disclosure.  The 

committee is also consider-
ing a joint meeting with the 
Hospital Committee to ad-
dress the topic of risk reten-
tion groups, and is planning 
two evening programs, one 
for young medical malprac-
tice attorneys to address 
evidentiary issues and the 
second with regard to elec-
tronic medical records.  A 
subcommittee was set up for 
the discussion and submis-
sion a proposed preliminary 
conference order specific to a 
medical malpractice action.  

The next meeting is 
scheduled for November 7, 
2018, at 12:30 p.m. Sched-
uled speaker Joyce Lipton 
Rogak will present a lecture 
on the “continuous treat-
ment rule” as well as the 
Court of Appeals 2018 deci-
sion of Lohnas v. Luzi, and 
cases decided thereafter.

Construction Law
Meeting Date: 9/21/18

Speakers Michael D. 
Ganz and Michael Mattia delivered a 

CLE presentation entitled “New De-
velopments In Mechanic’s Lien Law” 
which consisted of an introduction to 
important topics in mechanic’s lien law 
followed by a survey of recent caselaw 
concerning mechanic’s lien law.

The Committee Reports column is com-
piled by Michael J. Langer, a partner in the 
Law Offices of Michael J. Langer, P.C.  Mr. 
Langer is a former law clerk in the United 
States Court of Appeals for the Second 
Circuit, and a former Deputy County 
Attorney in the Office of the Nassau County 
Attorney. Mr. Langer’s practice focuses on 
matrimonial and family law, estate and com-
mercial litigation, and criminal defense.

Michael J. Langer
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in Brief

Michael H. Sahn, managing partner 
of Sahn Ward Coschignano, PLLC, has 
proudly announced that Super Lawyers 
has recognized 14 attorneys from the 
firm for 2018 honors.  Firm attorneys 
selected to the 2018 New York Metro 
Super Lawyers list include Michael H. 
Sahn, Chris J. Coschignano, Wayne 
G. Edwards (Land Use/Zoning), Jon A. 
Ward, Andrew M. Roth  (Business Lit-
igation) and Miriam E. Villani (Envi-
ronmental).  Eight additional attorneys 
have been selected to the 2018 New York 
Metro Super Lawyers “Rising Stars” list 
including partners Daniel H. Braff, 
Adam H. Koblenz, Joseph R. Bjarn-
son, John Christopher and Elaine 
M. Colavito, and associates Michael 
J. Barone, Jr., Joshua D. Brookstein 
and Nicholas J. Cappadora.

Joel M. Greenberg, a partner at 
the healthcare law firm of Greenberg, 
Dresevic, Iwrey, Kalmowitz & Pendleton 
in Garden City, has been selected as a 
Super Lawyer for the eighth consecutive 
year. 

L’Abbate, Balkan, Colavita & Contini, 
LLP proudly announces that nine firm 
attorneys have been recognized as 
2018 New York Metro Super Lawyers 
and New York Metro Rising Stars. 
Attorneys receiving the New York Super 
Lawyer designation include NCBA Past 
President Marian C. Rice, Anthony 
P. Colavita, William M. McCaffery 
, Amy M. Monahan and Kenneth 
J. Balkan (Professional Liability – 
Defense), Richard P. Byrne (Insurance 
Coverage) and Peter L. Contini 
(Employment Litigation). Rising Stars 

include Kimberly Stewart 
and Lauren Davies. 

Thirteen partners from 
Forchelli Deegan Terrana, 
LLP have been chosen by 
their peers as New York Super 
Lawyers including Jeffrey 
D. Forchelli, Daniel P. 
Deegan, John V. Terrana, 
Joseph P. Asselta, Frank 
W. Brennan, William F. 
Bonesso, Andrew E. Curto, 
NCBA Treasurer Gregory S. 
Lisi, Gerard R. Luckman, 
Judy L. Simoncic, Peter B. Skelos, 
Jeffrey G. Stark and Russell G. 
Tisman.

Jerry Siegelman, a partner at Ruskin 
Moscou Faltischek, P.C. practicing in the 
area of commercial real estate transac-
tion, has joined the Board of Directors of 
the Gold Coast Arts Center whose mis-
sion is to promote the arts to a greater 
audience of people from all walks of life. 

Montfort, Healy, McGuire & Salley LLP 
has announced that James Michael 
Murphy, the firm’s managing partner 
who concentrates his practice in the 
defense of personal injury matters, has 
been elected Chairman of the Nassau 
Suffolk Trial Lawyers Association. He 
is the sixth partner from the firm to 
be elected to this position within the 
organization which was founded in 1962 
by Hy Herman, who served as its first 
Chairman, and Fredric Montfort, who 
founded the firm. 

David Abeshouse is pleased to have 
been honored again, for the seventh year 
running, with the Super Lawyers des-
ignation for the category of Alternative 
Dispute Resolution Law in the New 
York Metro Area. For the fourth time, 
Mr. Abeshous has authored a chapter 
entitled, “Morphing to Mediation: ADR 
as an Alternative” in a forthcoming book 
published under the auspices of the 
American Bar Association’ Senior Law 
Division, Second Acts for Solo and Small 
Firm Lawyers. 

Farrell Fritz had a combined 
total of 30 attorneys selected 
to the 2018 New York Metro 
Super Lawyers and New 
York Metro Rising Stars lists. 
Included among the attorneys 
selected to the 2018 New 
York Metro Super Lawyers 
list are: Kathryn Carney 
Cole, NCBA Past President 
John P. McEntee and 
James M. Wicks (Business 
Litigation); Jed C. Albert, 
Eric M. Kramer and 
Patricia C. Marcin (Estate 

& Probate); John (Jack) J. Barnosky, 
Ilene Sherwyn Cooper, John R. 
Morken (Estate & Trust Litigation); 
Patrick T. Collins (Bankruptcy: 
Business); Charlotte A. Biblow 
(Environmental); Louis Vlahos (Tax); 
and Joel R. Weiss (Criminal Defense: 
White Collar). The nine firm attorneys 
selected to the 2018 New York Metro 
Rising Stars list include Edward D. 
Baker, Jaclene D’Agostino, Robert 
M. Harper, Franklin C. McRoberts, 
and Jacklyn A. Zitelli.   Farrell Fritz 
also congratulates ten attorneys who 
were selected by their peers for inclusion 
in The Best Lawyers in America© 2019, 
including: Brian Corrigan, John 
(Jack) Barnosky and Ilene Sherwyn 
Cooper (Litigation – Trusts & Estates 
and Trusts & Estates); John R. Morken 
(Litigation – Trusts & Estates); Robert 
E. Sandler (Real Estate Law); Charles 
M. Strain (Health Care Law).  Special 
kudos to Charles M. Strain and Ilene 
Cooper, both of whom received the 
“Lawyer of the Year” award for Long 
Island. This recognition is awarded to 
individual attorneys with the highest 
overall peer-feedback for a specific 
practice area and geographic location.

Steven P. Seltzer, Deputy General 
Counsel to Moritt Hock & Hamroff LLP 
who practices in the area of commercial 
disputes, was recently appointed to the 
Board of Overseers (Eastern Region) of 
Hebrew Union College-Jewish Institute 
of Religion, a voluntary group provid-
ing guidance and feedback regarding 
programming, student life and many 
other aspects of the seminary that pre-
pares students to become rabbis, cantors 
and professional educators in Judaism’s 
Reform Movement. 

Lamb & Barnosky, LLP attorneys select-
ed for inclusion on the New York Super 
Lawyers list for 2018 include Eugene 
R. Barnosky (Schools and Education), 
Sharon N. Berlin, Esq. and Richard 
K. Zuckerman (Employment and Labor 
Law).  Ms. Berlin and Mr. Zuckerman 
have been selected by their peers for rec-
ognition in the 2019 edition of The Best 
Lawyers in America©. Mr. Zuckerman 
has been further honored as 2019 
“Lawyer of the Year” in the practice 
areas of Employment Law - Management 
on Long Island.  Mr. Barnosky will 
be the moderator of a panel on the 
topic entitled “Employment Law – Some 
Bargaining and Non-Bargaining Issues” 
at the 22nd Annual Pre-Convention 
School Law Seminar sponsored by the 
NYS School Boards Association and 
NYS Association of School Attorneys at 
the Sheraton New York Times Square, 
New York City while Ms. Berlin will 
present on the topic “Sexual Harassment 
in a Viral News World” at the 99th 
Annual Convention & Education Expo 
sponsored by the NYS School Boards 
Association and will be presenting at 
a two day National Business Institute 
Seminar entitled “The Human Resource 

Manager: Essential Skills for Everyday 
Issues” on the topics Hiring, Terminating, 
FMLA and More and Discrimination, 
Discipline and Employee Performance, 
respectively.  The firm has been selected 
as one of CorporateLiveWire’s 2017/2018 
winner in the category of “Excellence in 
Employment Law Services-USA.” This 
award represents the pinnacle of busi-
ness achievement, championing the best 
in their respective fields. 

Karen Tenenbaum, of Tenenbaum Law 
P.C., recently spoke at the FoodBizLI 
Food and Beverage Expo on the topic 
“Don’t Lose Your Restaurant Due to 
Unpaid Taxes.” Ms. Tenenbaum and Leo 
Gabovich presented at the NCBA Dean’s 
Hour on October 2nd about IRS and NYS 
Tax Collection. The firm’s tax attorneys, 
joined by Hana Boruchov, will also be 
hosting a tax problem resolution desk 
and speaking on NYS Residency Audits 
at the New York State Society of Enrolled 
Agents Conference in Saratoga, NY. Ms. 
Tenenbaum has also been named a New 
York Metro Area Super Lawyer as a prac-
titioner of Tax Law.  

Five Pegalis & Erickson LLC attor-
neys have been selected for the highly 
regarded list, Best Lawyers in America© 
2019. The five attorneys recognized 
for Plaintiffs Medical Malpractice 
are: Steven Pegalis, Stephen 
Erickson, Annamarie Bondi-
Stoddard, Sanford Nagrotsky, and 
Robert Fallarino. In addition, three of 
those attorneys: Steven Pegalis, Stephen 
Erickson, and Annamarie Bondi-
Stoddard, were also named to Best 
Lawyers© for Personal Injury Litigation. 

Alan J. Schwartz has been appoint-
ed Associate Village Justice of the 
Incorporated Village of Centre Island.

Six attorneys at Catalano Gallardo 
& Petropoulos, LLP have been recog-
nized by their peers and named to the 
2018 New York Metro Super Lawyers 
and Rising Stars lists.  NCBA mem-
bers selected as Super Lawyers include 
Ralph A. Catalano and Matthew 
K. Flanagan (Professional Liability 
– Defense), Domingo R. Gallardo 
(Civil Litigation – Defense) and Gary 
Petropoulos (Insurance Coverage).  
Rising Stars include Katherine A. 
Giovacco  and William L. Schleifer.   

Brian Andrew Tully, founder of Tully 
Law, PC, was selected to the 2018 New 
York Metro Super Lawyers list. He was 
recognized in the practice areas of Elder 
Law and Estate Planning & Probate for 
the eighth straight year.

PLEASE E-MAIL YOUR SUBMISSIONS TO: 
nassaulawyer@nassaubar.org with subject 
line: IN BRIEF

The In Brief column is compiled by Marian 
C. Rice, a partner at the Garden City law firm 
L’Abbate Balkan Colavita & Contini, LLP where 
she chairs the Attorney Professional Liability 
Practice Group.  In addition to representing 
attorneys for nearly 35 years, Ms. Rice is a 
Past President of NCBA.

The Nassau Lawyer welcomes submis-
sions to the IN BRIEF column announc-
ing news, events and recent accom-
plishments of its current members. Due 
to space limitations, submissions may 
be edited for length and content. 

PLEASE NOTE: All submissions to the 
IN BRIEF column must be made as 
WORD DOCUMENTS.  

Marian C. Rice

For Information on 

LAWYERS’ 

AA MEETINGS
Call 

(516)512-2618

Karabatos Interviewed on “Law You 
Should Know” Radio Program

NCBA President Elena Karabatos was a guest on the radio program “Law You 
Should Know.” President Karabatos talked about the many benefits lawyers 
receive when they join the Association, and the numerous services members 
provide to the local community. Hosted for 30 years by NCBA member Kenneth 
Landau, the show is taped at the radio station at Nassau Community College.  

The program will be broadcast Wednesday October 24 at 3:00 p.m. and 
Sunday, October 28 at 7:00 a.m. on WHPC on 90.3FM  and  at NCCradio.org. 
To find the podcast, search “WHPC” on iTunes or spreaker.com. 
(Photo by Valerie Zurblis)
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Instagram photos were students and 
personnel at the same school, that the 
activities posted were school activities, 
the court found sufficient connection 
between the students’ posts and the 
school community based upon the like-
lihood that the overlap between school 
students, personnel, and activities would 
negatively affect the school community. 
Given that the posts were connected 
in person and content to the school 
community, and deeply offensive and 
threatening, it was likely and foresee-
able that they would seep into and affect 
the school community, especially given 
that they “appear to have been relat-
ed to ongoing social tensions at school, 
which again increased the likelihood 
their speech would reach and disturb the 
campus.”12

The Shen court rejected the suspend-
ed students claim that even if considered 
school-related, the Instagram posts were 
self-contained, private and not disrup-
tive. The court reasoned that plaintiffs 
had little reason to believe their conduct 
would stay secret when they could not 
control who was allowed to follow the 
account at all. The plaintiff students’ 
claim that the school community was 
not affected was rejected by the court. 
“Plaintiffs try to minimize the level of 
disruption by blaming the District for 
overreacting, but it is clear that with or 
without the intervention of school offi-
cials, the students who learned about the 
@yungcavage account had very strong 
reactions to it while at school. That the 

disruption fell short of a full-scale riot is 
also of no moment.”13

Applications in the Second Circuit
Here in the Second Circuit, the cir-

cumstance-specific inquiry of whether 
to characterize speech as school speech 
under school disciplinary aegis is not 
categorized as merely nexus or foresee-
ability, but, also, under DeFabio v. East 
Hampton Union Free School District, as 
an “‘affirmative duty’ of school adminis-
trators to not only ameliorate the harm-
ful effects of disruption to the school 
community but to prevent them from 
happening in the first place.”14 “If school 
officials had to wait for an actual disrup-
tion [to impose discipline] school officials 
would be between the proverbial rock 
and the hard place: either they allow 
disruption to occur, or they are guilty of 
a constitutional violation. Such a rule 
is not required by Tinker and would be 
disastrous public policy; requiring school 
officials to wait until disruption actual-
ly occurred before investigating would 
cripple the officials’ ability to maintain 
order.”15 

In 2012, the majority decision of a 
divided Second Circuit Court of Appeals 
held in Cuff v. Valley Central School 
Disrict. that “we have held that the 
relevant inquiry is whether ‘the record 
demonstrate[s] facts which might rea-
sonably have lead school authorities 
to forecast substantial disruption of or 
material interference with school activ-
ities.’”16 This does not require school 
administrators to prove that actual 
disruption occurred or that substantial 
disruption was inevitable. Rather, the 
question “is an objective one, focusing on 
the reasonableness of the school admin-
istration’s response, not on the intent of 

the student.”17 “It is a highly appropriate 
function of public school education to 
prohibit the use of vulgar and offensive 
terms in public discourse.”18

Implications
The Shen case was decided based on 

what appear to be “easy” facts insofar as 
all the students in the Instagram group 
were enrolled at the same high school. 
The court did not contemplate whether 
the circumstance-specific inquiry into 
nexus above stated would have yielded a 
different result if the students were from 
multiple schools. 

Neither did the age of the students 
become an issue, i.e., whether young-
er children would have received the 
same degree of discipline for problematic 
social media posts. Another aspect the 
Shen court did not reach or need to con-
template was special needs, i.e., whether 
students with classified special educa-
tion needs posts would still have been 
suspended for similar posts if the matter 
had reached a manifestation hearing 
and proved that their participation in 
the Instagram group was related to the 
underlying disability.

When Shen, is juxtaposed with the 
Second Circuit’s analysis, there is not 
necessarily a conflict in standard, i.e., 
nexus/foreseeability vs. affirmative duty, 
so much as a reconcilable trend toward 
increased latitude for and deference to 
school administrator decisions and a 
concomitant increase in curtailed and 
fettered student speech. 

Given current events—the increasing 
role of social media applications, the 
increasing tensions regarding identity 
politics, spikes in hate crimes, incidents 
of bullying and school shootings, even 
absent a documented historical anteced-

ent in the community, it is likely that 
school administrators will continue to 
act prophylactically, i.e., suspend now, 
be reviewed later. Whether phrased as 
an “affirmative duty” as in the Second 
Circuit, or “nexus” and “reasonable fore-
seeability” of the U.S. District Court 
for the Northern District of California, 
these cases likely mean more latitude 
for school administrators, more fettered 
student speech, and an attendant like-
lihood of increased legal challenges to 
school districts’ disciplinary decisions 
after-the-fact.

Rebecca Sassouni is a member of the 
Nassau County Bar Association Education 
Law Committee, where she has co-present-
ed several C.L.E.s. Her practice is limited 
to representation of students of all ages, 
in all school settings, with disabilities, dis-
ciplinary matters, tuition reimbursements, 
and/or students who are being bullied. Ms. 
Sassouni may be reached via rsedlaw@
gmail.com and LinkedIn.

1. Shen v. Albany Unified Sch. Dist., No. 3:17-cv-
02478, 2017 U.S. Dist. LEXIS 196340 (N.D. Cal., 
Nov. 29, 2017). 
2. 393 U.S. 503 (1969).
3. 484 U.S. 260 (1980).
4. Tinker, 393 U.S. at 506.
5. 723 F.3d 1062 (2013).
6. 478 U.S. 675 675 (1986).
7. 484 U.S. 260 (1988).
8. Shen v. Albany Unified Sch. Dist., 2017 U.S. 
Dist. LEXIS 196340 at 11.
9. Id at 8.
10. 835 F. 3d 1142, 1148 (2016).
11. Shen at 11. 
12. Id. at 14.
13. Id. at 14.
14. 658 F.Supp.2d 461 (2009).
15. Id. at 464 (quoting, 9th Circuit, LaVine v. 
Blaine School. Dist., 257 F.3d 981 (2001)).
16. 677 F.3d 109, 113 (2012).
17. Id.
18. Id.

SUSPENDED ...  
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mation only and it is not legal advice, 
which can only be obtained from an 
attorney or financial advisor.

Before the presentation, it is always 
best to learn about the level of experi-
ence and profile of the audience, as well 
as its concerns. Keep it of interest to 
the audience and cover what it needs 
to know.  Emphasize the value of the 
services of a lawyer to prevent more 
complicated legal problems.

Audiences
Regardless of the attorney’s 

area(s) of expertise, there are many 

groups interested in law topic(s). 
Organizations are constantly looking 
for (free) interesting programs for their 
members. These include various Bar 
Association CLE programs and numer-
ous committees. There are also eth-
nic associations and local business or 
trade groups. Schools and parent asso-
ciations are also looking for speakers, 
as are community or religious groups 
or libraries. Attorneys can start with 
their membership groups and involve 
support staff members to find groups 
they or their friends or relatives may 
be members of to find potential audi-
ences for talks or programs.  

The number and type of potential 
audience is only limited by one’s imag-
ination. 

Preparation
In preparing the presentation or 

article, be sure the title is both catchy 
and relevant. Identify who can bene-
fit and how and why it is important 
to the audience. Be sure to publicize 
the upcoming program to actual and 
potential clients, to friends and other 
possible groups. Even if they cannot 
attend, the fact of giving the program 
will favorably impress them. Practice 
a talk before family members and/or 
staff to make sure it is understand-
able.

When Presenting 
It is best to keep the presentation 

short, simple and focused.  Rather 
than spending too much time focusing 

on oneself, educate the audience and 
inform them of potential legal prob-
lems. Humor and general examples 
help to engage the audience. Simple 
charts and diagrams are helpful in 
illustrating points. Include “Frequently 
Asked Questions” and their answers 
and, if time permits, a few general 
questions or comments from the audi-
ence.

Kenneth J. Landau is a partner in the 
Mineola law firm of Shayne, Dachs, Sauer 
& Dachs, LLP and concentrates in the 
areas of negligence, medical malpractice 
and insurance law.  He is a past Dean of 
the Nassau Academy of Law and hosts 
the weekly radio show, “Law You Should 
Know.” 

BENEFIT ...  
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physician’s assistant waived his con-
tract and quantum meruit claims, and 
was forced to withdraw them or they 
would have been dismissed since courts 
routinely enforce the waiver.6 He was 
ultimately unsuccessful in his Labor 
Law claim and will never know if his 
contract claim might have succeeded. 
This is an example of one of the risks 
of asserting all possible claims, rather 
than pleading a single cause of action. 

Tips for an Effective Pleading
The acronym KISS7 is often cited but 

not frequently applied. Almost always, 
it should be employed when drafting 
pleadings. Think long and hard about 
the facts and what bona fide causes of 
action arise out of them. Research case 

law and review jury instructions to see 
the elements of each cause of action 
being contemplated. Then imagine 
being defense counsel and think how 
the identified claims can be attacked. 
Once these steps have been performed, 
one can begin drafting.

After the initial draft, take some 
time before looking at it again and 
making changes. Facts will probably 
need to be added, and perhaps addi-
tional claims. More likely, one will 
identify and remove unnecessary or 
unhelpful items, whether they are 
adjectives or adverbs, facts, or entire 
causes of actions. Writing well entails 
re-writing. One must go through the 
review and editing stage several times 
to produce a suitable pleading. 

The Art of Litigation
Litigation is hard and full of compet-

ing concerns. A litigator must advocate 

zealously for a client. That includes 
asserting claims that seem to have 
merit based on the version of the facts 
the lawyer hears from a client, and 
which cannot be fully investigated with-
out discovery. But at the same time, 
the litigator must be wary of assert-
ing unnecessary claims that create no 
added value, or may even operate to 
waive otherwise legitimate claims. That 
is why litigation is an art, not a science, 
and a litigator must constantly question 
why he or she is asserting or advocat-
ing a particular claim. As Shakespeare 
might say, “To plead or not to plead. 
That is the question.”

Adam L. Browser serves as of coun-
sel to Ruskin Moscou Faltischek P.C., 
and is a member of the Litigation and 
Financial Services Departments and its 
Construction Practice Group. He is a mem-
ber of the NCBA Commercial Litigation and 
Construction Law Committees.

1.  Hamlet, Act III, Scene II.
2.  East Village Re Holdings, LLC v. McGowan, 
53 Misc.3d 1201(A) (Civ. Ct., New York Co.  
2016). 
3.  See, e.g., 34-35th Corp. v. 1-10 Indus. Assoc., 
LLC, 2 A.D.3d 711 (2d Dept. 2003).
4.  Clark-Fitzpatrick, Inc. v. Long Island Rail 
Road Co., 70 N.Y.2d 382, 388 (1987)(“The 
existence of a valid and enforceable written 
contract governing a particular subject matter 
ordinarily precludes recovery in quasicontract 
for events arising out of the same subject 
matter”).
5.  Labor Law §740(7) states, in pertinent part, 
that “the institution of an action in accordance 
with this section shall be deemed a waiver of the 
rights and remedies available under any other 
contract, collective bargaining agreement, law, 
rule or regulation or under the common law.” 
6.  See, e.g. Charite v. Duane Reade, Inc., 120 
A.D.3d 1378 (2d Dept. 2014); Maccagno v. 
Prior, 78 A.D.3d 549 (1st Dept. 2010); Pipas 
v. Syracuse Home Ass’n, 226 A.D.2d 1097 (4th 
Dept. 1996); McGrane v. Reader’s Digest Ass’n, 
Inc., 863 F. Supp. 183 (S.D.N.Y. 1994), aff’d, 60 
F.3d 811 (2d Cir. 1995). 
7.  Keep It Simple, Stupid.

SUSPENDED ...  
Continued From Page 16
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LONDON CALLING

September 17-22, 2019
Package includes: 

* 5 STAR ACCOMODATIONS -WITH  BREAKFAST

* ROUND-TRIP AIRPORT  TRANSPORTATION

* WELCOME RECEPTION  & FAREWELL DINNER

*JACK THE RIPPER  NIGHT TOUR

*PRE-THEATER DINNER AND WEST END SHOW

*VIP ACCESS - LONDON EYE

*CLE SEMINARS  (CREDITS PENDING)

*OPTIONAL DAY TOURS  INCLUDING

STONEHENGE AND BUCKINGHAM PALACE

Pricing: 

$2500  PP DOUBLE OCCUPANCY* 

$500 DEPOSIT PER COUPLE REQUIRED.  PLEASE MAKE 

CHECKS PAYABLE TO NAL. *AIRFARE NOT INCLUDED 

 *SURCHARGE FOR SINGLE RESERVATIONS

*PRICE SUBJECT TO EXCHANGE RATE AT  BOOKING

FOR INFORMATION: 

Please contact Phil Nash 

pnash@cgmbesq.com 

(516) 294-0300

London is calling: An NCBA Destination CLE
In September 2019, the Nassau County 

Bar Association will be offering a unique 
destination Continuing Legal Education 
program to London.  A melting pot in its 
own right, London is a “Piccadilly Circus” 
of sights, sounds, arts, culture, muse-
ums, and food and a bucket-list tourist 
destination.  It’s also the perfect venue to 
learn and experience the legal system of 
our neighbors across the pond. NCBA’s 
Destination CLE will be held September 
17-22, 2019.  

The program will offer five hours of 
CLE, including a comparative law session 
and luncheon with our English coun-

terparts.  In addition, a wide variety of 
day and evening excursions have been 
planned for attendees, including dinner, 
a West End Show, and (tentatively) a 
sunset visit to Stonehenge. 

Five-star accommodations have been 
reserved for all travelers at the Royal 
Horseguards Hotel with daily breakfast 
included. Pricing is $2500 per person, 
double occupancy. Airfare not included. 
A deposit of $500 is required. Space is 
limited. For more information, please 
contact pnash@cgmbesq.com.  London is 
calling…will you answer? 

Do you know someone in Nassau County whose efforts on behalf of 

law and justice deserve the recognition symbolized by the Nassau 

County Bar Association’s prestigious Liberty Bell Award? Each year, 

NCBA honors an individual or organization outside the legal 

profession whose community service advances and strengthens the 

American system of freedom under law. With this Award, the NBCA 

recognizes efforts and achievements that meet some or all of the 

following criteria: 

+

+

+

+

+

 promote better understanding of the Constitution and the Bill of Rights;
 encourage greater respect for law and the courts;
 stimulate a deeper sense of individual responsibility so that citizens                 

recognize their duties as well as their rights;
 contribute to the effective functioning of institutions of government; and

foster a better understanding and appreciation of the rule of law.

The Liberty Bell Award and the Court Employee of the Year Award 
will be presented at the 2019 Law Day celebration. 
Nominations should be submitted with supporting 
documents no later than November 12, 2018 to:

Hon. Ira B. Warshawsky
Law Day Committee Chair

Nassau County Bar Association
15th & West Streets
Mineola, NY  11501

Liberty Bell 
Award

NCBA invites nominations for the Court Employee of the Year Award 
Named in honor of the  “Dean of the 
Bar,” the Award recognizes a non-judicial employee of any court located 
in Nassau County who:

• exhibits professional dedication to the court system and its 
efficient operation; and

• is exceptionally helpful and courteous to other court 
personnel, members of the bar, and the many diverse people 
whom the court system serves.

Past President Peter T. Affatato,

Peter T. Affatato 
Court Employee of the 

Year Award

Law Day 2019

AWARD NOMINATIONS REQUESTED

of burgers, sandwiches and salads.  The 
prices reflect a reasonable lunch that 
includes beverages. 

The self-serve hot and cold buffet 
lunch is back. It features daily rotating 
hot entries, side dishes, soups, an exten-
sive salad bar and desserts. Each day a 
different dish is made at the live prepara-
tion station, where a staff member cooks 
fresh pasta, carved roast turkey, stir-fry 
lo mein or omelets. 

 Poirot appreciates the opportunity 
to return to NCBA and has pledged to 
provide the best service for members. “We 
are here to stay,” he stated. “Our goal is 
to build up the restaurant business and 
additional member events.  We want the 
legal community to feel that this is the 
place to be for lunch with their colleagues 
and guests.”

Karabatos encouraged members to 
communicate with the caterer to provide 
feedback on the dishes and service, and to 
share ideas. “Let’s all work together with 

positive energy. We all win when we do 
that,” she said. 

Poirot agreed. “My door is always 
open.” To contact James Poirot, call 
(516) 328-7572 and the email address is 
gcc509@gmail.com.

CATERER ...  
Continued From Page 1

Esquires at the Nassau Bar Association  
	  
 
Salmon BMT                                      $14.95 Angus Burger                                 
$14.95 
Pan Seared Salmon on Pita Bread with Honey Mustard Aioli,  Fresh 6oz. Angus Beef Patty, Lettuce, Tomato on a  
Mixed Greens, Ripe Vine Tomatoes, & Crisp Bacon    Brioche Bun    
 
 

Fresh Turkey Burger          $14.95 Flat  Bread Pizza                          
$12.95 
6oz. of Fresh Ground Turkey, Lettuce, Tomato on a   Fresh Tomatoes, Pesto & Mozzarella Cheese Drizzled 
Brioche Roll        with Extra Virgin Olive Oil & Fresh Black Pepper    
 
 

Spinach & Cheese  Vegetar ian Burger   $14.95   Gri l led Chicken Avocado 
Wrap     $14.95 
6oz. Fresh Veggie Burger, Mixed Greens, Tomato on a   6oz. Marinated Grilled Chicken, Mixed Greens,  
Brioche Roll       Tomatoes served with Mayo  
 
 

All above served with French Fries & Beverage 
  
 

Salads 
 

 
Caesar   Salad      $10.95 

   Romaine Lettuce, Parmesan Cheese, Croutons served with Creamy 
Caesar dressing 

 

Chop  Salad     $10.95 
Romaine Lettuce, Cucumbers, Tomatoes, Red Onions, Carrots, 

Mixed Peppers served with Balsamic Vinaigrette 
 

Greek  Salad     $10.95 
Romaine Lettuce, Cucumbers, Tomatoes, Red Onions, Olives 

Grape Leaf, Feta Cheese served with Greek Dressing 
 
 
 

Add Grilled Chicken, Steak, or Shrimp $3.00 
All above served with Drink 

 
 

 
 
 

Buffet  with Salad Bar $11.95 
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The plaintiff moved for partial summa-
ry judgment, and the City cross-moved. 
The trial court found that the City had 
a duty to its employee, but that an 
issue of fact existed as to the plaintiff’s 
negligence, and denied both motions.12

The plaintiff appealed, and the 
Appellate Division affirmed but with 
dissent, and granted the plaintiff leave 
to appeal.13 In a 4-3 decision, the Court 
of Appeals reversed:

This appeal requires us to 
answer a question that has per-
plexed courts for some time: 
Whether a plaintiff is entitled 
to partial summary judgment 
on the issue of a defendant’s lia-
bility, when, as here, defendant 
has arguably raised an issue of 
fact regarding plaintiff’s com-
parative negligence. Stated dif-
ferently, to obtain partial sum-
mary judgment in a comparative 
negligence case, must plaintiffs 
establish the absence of their 
own comparative negligence. We 
hold that a plaintiff does not 
bear that burden.14

Placing the burden on the plaintiff 
to disprove his own negligence, the 
Court reasoned, would contradict the 
plain language of CPLR 1411, under 
which comparative negligence “shall 
not bar recovery”; and CPLR 1412, by 
flipping the burden on comparative 
negligence from the defendant to the 
plaintiff.15 This could also result in a 
windfall to defendants whose liability 
is evident as a matter of law when an 
issue exists as to comparative negli-
gence; without partial summary judg-
ment, such defendant would still get a 
chance at trial to argue that it should 
not be held liable at all.16

As for its decision in Thoma, the 
Court placed the blame on the plaintiff: 
“a review of the briefs publicly filed 
in that case reveal that the plaintiff 
proceeded on the assumption that if a 
question of fact existed as to her negli-
gence, summary judgment on the issue 
of liability would be denied.” The Court 

did not explain why it was forced to 
accept that incorrect assumption.

The dissent argued that Thoma had 
settled this question,17 and that just 
because under CPLR 1411 compara-
tive negligence “shall not bar recov-
ery,” plaintiffs need not be awarded 
summary judgment despite their com-
parative negligence.18 The dissent also 
argued that the rule applied by the 
First Department promoted fairness 
and judicial economy; if a court grants 
partial summary judgment despite 
issues of comparative negligence, “a 
defendant would “enter[] the batter’s 
box with two strikes already called.’”19 
Nor did the ruling promote judicial 
economy, the dissent continued, as a 
jury would still be required to assess 
plaintiff’s degree of liability and deter-
mine damages in a subsequent pro-
ceeding.20

Comparative Negligence in 
Bifurcated Trials After Rodriguez
As significant as Rodriguez may be 

for the changes it has already made 
to summary judgment motion prac-
tice, even more significant may be the 
changes that the decision appears to 
require in trial practice.

The Uniform Rules encourage courts 
in personal injury cases to hold bifur-
cated trials, where issues of liability 
and damages are severed and the for-
mer tried first.21 In the liability phase of 
such trials, counsel may not introduce 
evidence of damages, or even mention 
damages in opening. Only if the plain-
tiff prevails on liability will the parties 
then be allowed to address the jury as 
to damages.22 The aim of bifurcation 
is to “assist in a clarification or simpli-
fication of issues and a fair and more 
expeditious resolution of the action.”23 

Despite this encouragement, the 
bifurcated trial is not popular across 
New York. In fact, in three of the four 
judicial departments personal injury 
trials are customarily unified. Only in 
our Second Department are personal 
injury trials presumptively bifurcated, 
and even here medical malpractice and 
wrongful death cases are still unified.24

The bifurcated trial can benefit 
plaintiffs or defendants, depending on 
the circumstances. Defendants value 
the chance to prevail in the liability 

phase, without having to call damages 
experts to testify. And plaintiffs can 
also appreciate not having to undertake 
the expense of proving damages unless 
and until they prevail on liability.

Both sides can find reasons against 
a bifurcated trial as well. Plaintiffs 
with a difficult case on liability but 
significant injuries might see advan-
tage in the jury seeing evidence of 
that injury as it considers liability. 
And defendants on occasion can argue 
that the evidence of injuries (or the 
absence thereof) argues against liabil-
ity, as when a claimed injury was not 
reported immediately to the treating 
physician.

Rodriguez appears to alter this cal-
culus. Typically, courts have tried the 
issue of comparative negligence in the 
liability phase, reflecting the under-
standing that previously applied to 
summary judgment practice as well. 
After Rodriguez, however, it would 
appear that issues of comparative neg-
ligence, which go only to damages, 
do not belong in the liability phase of 
trial any more than they do in liability 
considerations on summary judgment.

Shifting Strategies After Rodriguez
In the months since Rodriguez, no 

reported decision has recognized this 
apparent implication. Will trial courts 
conclude that comparative negligence 
now belongs in the damages phase? If 
so, will they direct bifurcated trials to 
encourage settlement, or direct uni-
fied trials to keep interrelated issues 
together? Will the Legislature step 
in to direct the litigation of compara-
tive negligence? We cannot predict the 
future of the bifurcated trial, but we 
can work to shape it.

Until the courts or Legislature 
intervene comprehensively, it will be 
up to counsel to argue the implications 
of Rodriguez case-by-case. Plaintiffs 
who know that their comparative neg-
ligence will not be mentioned in the 
liability phase may argue for a bifur-
cated trial in courthouses outside of 
the Second Department. Defendants 
in the Second Department may now 
argue for unified trials, on the grounds 
that liability and damages now are so 
intertwined that they cannot be tried 
separately.

This change in the ground rules of 
trials may also encourage parties to 
settle before trial. Plaintiffs and defen-
dants who can agree on the plaintiff’s 
increased chances of success in the 
liability phase may be more amenable 
to settlement without the expense of a 
damages phase. Alternatively, parties 
might become more amenable to stip-
ulating liability and going right to a 
damages trial.

The ambiguity after Rodriguez 
presents opportunities for counsel to 
reshape trial practice, case by case. To 
make the most of this opportunity, we 
must evaluate comparative negligence 
issues, and perhaps even venue issues, 
as soon as possible and with an eye to 
argument at the pretrial conference.

Christopher J. DelliCarpini is a NCBA 
Director and partner in the DelliCarpini Law 
Firm of Mineola, representing plaintiffs in 
personal injury matters. He can be reached at 
516.307.8818 or Chris@DelliCarpiniLaw.com.
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N.Y.2d 270, 276–77 (1985).
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A.D.2d 455 (1st Dept. 1988).
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8. Thoma v. Ronai, 189 A.D.2d 635 (1st Dept. 
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A.D.3d 198, 200 (1st Dept. 2010).
11. See Rodriguez v. City of New York, 142 AD3d 
778, 786 (1st Dept. 2016).
12. Rodriguez v. City of New York, 2014 NY 
Slip Op 33650(U), 2014 N.Y. Misc. LEXIS 6059, 
(Sup. Ct., N.Y. Co. Oct. 16, 2014).
13. Rodriguez, 2018 NY Slip Op 02287 at *4.
14. Id. at *1.
15. Id. at *5–6.
16. Id. at *6–7.
17. Id. at *16–20 (Garcia, J., dissenting).
18. Id. at *23–24 (Garcia, J., dissenting).
19. Id. at *20–21 (Garcia, J., dissenting)(quoting 
Rodriguez, 142 A.D.3d at 782).
20. Id. at 22.
21. See 22 NYCRR §§ 202.42 (Supreme & 
County Court); 206.19 (Court of Claims); 208.35 
(NYC Civil Court); cf. CPLR 603 (Severance and 
separate trials).
22. 22 NYCRR § 202.42(d).
23. 22 NYCRR § 202.42(a).
24. See, e.g., Part Rules, Hon. Maria G. Rosa 
(eff. Oct. 2, 2017), available at https://goo.gl/
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Procedural Compliance for Digital 
Records vs. 4th Amendment 

Privacy Protection 
There is a procedural aspect of the case 

that bears mentioning. Remember that 
the government did obtain a court-order 
pursuant to the Stored Communications 
Act by showing reasonable grounds 
to believe that the records were rele-
vant and material to an ongoing inves-
tigation. Justice Alito, in his dissent, 
maintained that when the government 
obtains records pursuant to the required 
process there is simply no longer a war-
rant requirement. Under these facts, 
he argued, subpoenas for documents do 
not involve the taking of evidence and 
since this is a lesser intrusion on person-
al privacy then subpoenaed records, it 
should not be held to the same probable 
cause standard of a search. Chief Justice 
Roberts dispenses with this argument 
two ways; first, he points out that the 
government has never been able to 
merely subpoena records in which a 
person has an articulable expectation of 
privacy; second, he contends that Justice 

Alito’s analysis fails to take into consid-
eration how digital technology requires a 
complete rethinking of the government’s 
relationship to the citizenry in this new 
world order. 

This decision perhaps goes out of its 
way to dispel the notion that, from this 
point forward, all business records stored 
under the Stored Communications Act 
will require a warrant. Not so, Chief 
Justice Roberts says— it is the obliga-
tion of the target to assert a legitimate 
right to privacy for the records sought. 
Exigent circumstances may certain-
ly still be applicable in the appropri-
ate case as well. Finally, Chief Justice 
Roberts closes with a quote from Justice 
Brandeis’s dissent in Olmstead v. U.S.: 
“the Court is obligated – as ‘[s]ubtler and 
more far-reaching means of invading 
privacy have become available to the 
Government’ – to ensure that the ‘prog-
ress of science’ does not erode Fourth 
Amendment protections.”19

The dissents by Justices Kennedy, 
Thomas, and Alito stressed the undue 
burden that the decision will place on 
law enforcement, both federal and local, 
in the future. The Court has twice, in 
Miller and again in Jones, held that 
there is no right to privacy in business 
records which are created, possessed, 

and controlled by third parties, even 
when they have contained personal and 
potentially sensitive information. The 
minority refuses to recognize the dis-
tinction that the majority draws here 
for cell-site records, finding that the 
warrant requirement being applied to 
these records will create confusion and 
frustrate a principled approach to future 
cases. Justice Alito finds himself asking 
what the difference is in the legitimate 
expectation of privacy between a per-
son’s credit card records and a cell-site 
record. 

The dissenting Justices also stressed 
the imprecise nature of the records 
which cover a rather wide swath of terri-
tory, as opposed to pinpointing the exact 
location of the suspect. They argue that 
the historical tradition of the Fourth 
Amendment was protecting a person 
in a place or property-based concepts. 
Here, however, the government did not 
search anywhere; it obtained records not 
from the individual, but rather from a 
business engaged by the individual. The 
majority’s gravest error, according to 
the dissent, lies in its misinterpretation 
of Miller and Smith by now creating 
from that precedent a balancing test for 
the kind or nature of the records being 
held.20

Regardless of your constitutional 
approach, the Carpenter decision is obvi-
ously now added to the pantheon of 
the Supreme Court’s most significant 
Fourth Amendment cases and provides 
yet another example of how today’s 
ever-changing technology creates fur-
ther evidentiary questions as the law 
attempts to keep pace. 

Hon. Arthur M. Diamond is a Supreme 
Court Justice in Mineola. He welcomes evi-
dence questions and comments and can be 
reached at adiamond@nycourts.gov. 
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13. Smith v. Maryland, 99 S.Ct. 2577 (1979).
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18. Id. at 2218.
19. Id. at 2223, citing Olmstead v. U.S., 48 S.Ct. 
564 (Mem)(1928).
20. Id. at 2231-2232.
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the written consent of the parties to the 
appeal and has to be filed with the court 
no later than 10:00 a.m. on the return 
date of the motion.

Uniform Rules for E-Filing
In addition to their efforts to become 

more unified, the four judicial depart-
ments are making efforts to become 
more like the Court of Appeals when 
it comes to filing motions and appeals. 
There has been a significant push by the 
local courts and the Court of Appeals to 
move towards e-filing and the same is 
now true for the appellate courts by the 
use of NYSCEF (New York State Courts 
Electronic Filing). As of September 17, 
2018, all appellate matters originating 
in Suffolk and Westchester Counties 
must be commenced by e-filing. As for 
appellate matters originating in Nassau 
County and the other counties in the 
Second Department, no commencement 
date has been set and those matters 
are still to be commenced via the tra-
ditional hard copy method. In the First 
Department, e-filing is only required 
for commercial appeals pending further 
expansion of their program. 

However, the advent of e-filing means 
there are new procedures to be followed 
and there are more opportunities for 
mistakes. It is extremely important 
that practitioners review the rules on 
NYSCEF and attend CLE programs in 
which e-filing is discussed to learn the 
ins and outs of e-filing to prevent any 
errors that may result in their appeal 
being dismissed. The NYSCEF rules 
of the appellate division are found in 
22 NYCRR § 1245. This section is of 
great importance as it specifies what 
documents need to be electronically filed 
with the court and the time periods in 
which it needs to be done. Pursuant to 
22 NYCRR § 1245.1(e) documents shall 
mean a brief, motion, application, record, 
appendix or any other paper relating to a 
cause or matter. This includes the filing 
of a notice of appeal.

Although a practitioner must still file 
a hard copy of the notice of appeal in 
the office where the judgment or order 
of original instance is entered (CPLR 
5515), 22 NYCRR § 1245.3(a) provides 
that after doing so counsel for the appel-
lant or petitioner shall generally, within 
14 days of filing of a notice of appeal, (1) 
register or confirm registration as an 
authorized e-filer with NYSCEF; and 
(2) enter electronically in NYSCEF such 
information about the cause and parties, 
and e-file such documents, as the court 
shall require. This step is critical because 
if not properly done, it will result in your 
client’s appeal being dismissed. 

After e-filing the notice of appeal, coun-
sel for the appellant or petitioner will 
receive an appellate case number or dock-
et number which must then be served, via 
a hard copy as provided by CPLR 2103, 
upon their adversary within seven days 
of receipt from the court of the number 
together with other pertinent information 
about the case and such documents as the 
court shall require on a form approved by 
the appellate division. The appellant or 
petitioner’s counsel must e-file proof of 
service of the notification and their adver-
sary then has twenty days to reply that 
they have received the case number and 
have registered.

Furthermore, an original proceeding 
in the appellate division must also be 
commenced via electronic filing. When 
filing an original proceeding, counsel 
for the petitioner must register or con-
firm registration with NYSCEF, e-file 
the notice of petition or order to show 

cause, petition and support documents, 
obtain a case or docket number for the 
matter, serve a hard copy upon all par-
ties pursuant to CPLR 2103, and e-file 
proof of service of the submission. The 
entry of information by the respondents 
and other parties must be within twenty 
days of service of the notification of the 
case or docket number by counsel for the 
petitioner.

Regarding appeals, under the old 
pre-electronic filing rules, the Second 
Department required the filing of nine 
copies of the record and briefs with the 
court and the service of two copies of 
each upon all other parties. The First 
Department also required nine copies to 
be filed with the court, but only one copy of 
each upon the adversary. Under the new 
e-filing rules, in addition to filing a digital 
copy of the brief and record, the number of 
hard copies to be filed in both departments 
has been reduced to six (“an original and 
five hard copies”) with one hard copy to be 
served upon all other parties.

Uniform CAMP Conferences
In addition to the CAMP conferences 

that the Second Department has held 
for many years in order to help resolve 
non-perfected civil appeals, the court 
has now established a Mandatory Civil 
Appeal Mediation Program for cases 
which have already been perfected. The 
program will utilize Special Masters who 
will be retired judges or experienced 
attorneys who request to participate in 
the program and are approved by the 
court. The Special Masters will agree 
to conduct a pro bono 90 minute con-
ference with the case assigned to them. 
Thereafter the parties may agree, in 
writing, to further sessions with the 
Special Master who will be entitled to 
receive compensation from the parties 
for such additional sessions.

To further help reduce its substantial 
backlog of cases, the Second Department 
is increasing its daily calendar from 
approximately 20 cases to 24 cases. In 
many instances this will increase the 
time attorneys will have to wait for their 
turn at oral argument on a given day. 
However, since the court now allows the 
use of electronic devices in the court-
house, including in certain circumstanc-
es in the courtroom, attorneys may mon-
itor the calendar and oral argument from 
the attorney’s lounge while working on 
their laptops, iPads, cell phones and 
other such similar devices.

Uniformity Is a Process
There are still differences between the 

departments (see 22 NYCRR § 1250.9) 
and there will be further differences 
as the individual departments continue 
to maintain and revise their own local 
rules which operate in conjunction with 
the 22 NYCRR § 1250 and the Electronic 
Filing Rules, 22 NYCRR § Part 1245. 
Practitioners should become familiar 
with these local rules as they differ from 
the uniform rules and they still control 
when there is a conflict. The newly 
revised local rules can be found on each 
Appellate Division’s website. 

The joint effort by the judicial depart-
ments is commendable and is a much 
needed step in the right direction. 
There will be kinks that will need to be 
addressed in the future as these rules 
are implemented and further orders and 
rules are certain to follow. But for now, 
we are on a new path that is heading in 
the right direction.

Barry J. Fisher is a partner in the Law Offices 
of Barry J. Fisher, PC in Garden City, repre-
senting clients in matrimonial law matters. He 
is also Chair of the NCBA Appellate Practice 
Committee. Cheryl L. Jakinovich is an associ-
ate attorney with Mr. Fisher. Their offices may 
be reached at 516.280.5065.
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enforce them liberally.11

The Court also found that Congress, 
via the FAA, required courts to not only 
enforce arbitration agreements, but to 
also “respect” the parties’ agreement to 
follow certain arbitration procedures, 
including the rules and “with whom” to 
arbitrate.12 Applying these principles, 
Justice Gorsuch found it hard “to avoid 
the statute’s application” and deter-
mined that: 

• the Epic Systems parties validly 
contracted to arbitrate; 

• they specified the rules to apply 
to their arbitration; and 

• one of the rules to which they 
agreed was that employees must 
arbitrate individually and not 
collectively or class wide.13

In other words, the majority held that 
the FAA compels enforcing the arbitra-
tion agreements as written, including 
the requirement to arbitrate only indi-
vidually.

 The plaintiffs countered the 
FAA argument by relying on the FAA’s 
“saving clause.” The saving clause allows 
courts to find arbitration agreements 
unenforceable based on legal or equi-
table grounds, such as “fraud, duress, 
or unconscionability.”14 The employees 
argued that the arbitration provisions 
violated the NLRA, rendering the agree-
ments illegal.15 Illegality, the employees 
argued, is a ground to declare a contract 
unenforceable under the saving clause.

The majority disagreed. The Court 
held that its precedent on the subject 
requires it to look at whether the clause 
in question interferes with “a funda-
mental attribute of arbitration.”16 If so, 
then the saving clause does not apply.17 
Justice Gorsuch held that the employees’ 
“attack” relates to the “individualized 

nature of the arbitration proceedings,” 
thus, they sought to interfere with a 
fundamental attribute.18 Accordingly, 
the saving clause could not “save” the 
employees’ argument.

Turning to the NLRA argument, the 
Court determined that the NLRA and 
FAA do not conflict. Justice Gorsuch 
briefly brushed upon the NLRA’s “catch-
all term,” “other concerted activities for 
the purpose of . . . other mutual aid or 
protection.”19 In acknowledging but then 
ultimately dismissing its importance, 
Justice Gorsuch decided that because 
the term was added to the end of an 
exhaustive list of protected activities, 
mostly regarding labor organizations, 
Section 7 does not displace the FAA.20

Justice Gorsuch also noted the 
absence of guidance within Section 7. 
Without guidance to at least steer the 
adjudication of class or collective actions, 
such as whether opt-out procedures suf-
fice or the appropriate standards regard-
ing notice for absent class members, the 
majority recognized that the protections 
underlying Section 7 remain uncertain.21 

Further, the Court briefly turned 
to the FLSA to drive home its point. 
Specifically, Justice Gorsuch questioned 
why the employees failed to discuss the 
FLSA, despite its language inviting col-
lective or class actions. Answering his 
own question, Justice Gorsuch suggest-
ed the answer could be presumed from 
the Court’s 1991 decision in Gilmer v. 
Interstate/Johnson Lane Corp., which 
held that collective actions do not dis-
place the FAA or even prohibit individu-
alized arbitration proceedings.22

The Dissent Relies on Historical 
Workplace Imbalances

Justice Ginsburg, joined by Justices 
Breyer, Sotomayor, and Kagan, vigor-
ously dissented. Justice Ginsburg relied 
on the nation’s historical workplace 
imbalance where employers tend to have 

greater bargaining power over individ-
ual employees. In other words, employ-
ers can offer take it or leave employ-
ment offers in which employees must 
accept whatever employment terms the 
employer imposes. 

The dissent largely relied on 
Congress’s underlying intent to equal-
ize that imbalance by first enacting 
the Norris-LaGaurdia Act, and then the 
NLRA. Justice Ginsburg argued that an 
employee’s ability to collectively litigate 
a workplace dispute fits squarely with-
in the definition of concerted activity, 
meaning that collective action waivers 
were illegal under the NLRA.23

The dissent refuted the FAA argu-
ment by noting, among other things, 
that the Court need only apply the ordi-
nary rule of law that illegal contracts 
are not enforceable. Justice Ginsburg 
argued that the NLRA and FAA do not 
conflict because the NLRA does not 
relate to arbitration, but merely requires 
“invalidation” of all contracts which “pro-
spectively waiv[e] employee rights.”24 
To the extent the statutes conflict, the 
NLRA, Justice Ginsburg argued, should 
control because it was enacted later 
and it is specific subject-matter legisla-
tion which directly applies to employees’ 
rights to improve the conditions of their 
employment.

The “Epic” Impact of the Decision
Epic Systems is truly an epic decision. 

As the dissent notes, the decision will 
cause the “underenforcement of federal 
and state statutes designed to advance 
the well-being of vulnerable workers.”25 
The costs to individually arbitrate an 
employment dispute may outweigh a 
recovery, dissuading attorneys from tak-
ing on such cases. The risk that an 
individual employee may face retaliation 
with little or no hope of effective injunc-
tive relief may dissuade employees from 
proceeding. 

Locally, the decision effectively over-
turns a 2017 First Department case 
which held that contracts which compel 
individual arbitration of employment 
disputes violate the NLRA.26 Moreover, 
New Yorkers should pay close atten-
tion to the decision. In the wake of the 
#MeToo movement, New York amended 
the Civil Practice Law and Rules to 
address the explosion of sexual harass-
ment victims coming forward. 

New York’s legislators added Section 
7515 to the CPLR to prohibit written 
contracts from compelling that parties 
submit to arbitration any claim of an 
“unlawful discriminatory practice” relat-
ed to sexual harassment.27 Although the 
amendment applies to only pre-dispute 
arbitration agreements which makes the 
arbitration final and not subject to judi-
cial review, practitioners in New York 
and in Nassau County should consider 
the effect of the FAA and of Epic Systems 
on the applicability of Section 7515. 

Practitioners in the area of employment 
law must understand Epic Systems and 

consider its application when advising 
clients or reviewing potential new cases. 
Employer-side practitioners should 
consider whether including into their 
employment agreements arbitration 
provisions with collective/class action 
waivers will act as a useful deterrent to 
litigating employment disputes. 

The existence of a waiver is, of course, 
not the end of the road. Employee-side 
advocates should perform due diligence 
during and immediately after client 
intakes to determine whether the 
dispute may be subject to arbitration and 
if so, whether there is a collective/class 
action waiver. If a waiver exists and the 
matter is a potential class or collective 
action, attorneys will then have to decide 
whether the matter is worth pursuing. 
Proper due diligence will avoid the time 
and expense of filing a matter as a class 
action lawsuit in court which should have 
been filed as an individual arbitration. 

Reasonable people can debate the 
correctness of the Epic Systems decision 
and whether the result is good or bad, 
but there is no longer a question about 
the state of the law concerning class and 
collective action waivers in arbitration 
agreements concerning employment 
disputes. There is also no question that 
SCOTUS’s decision on the matter was 
truly epic. 

Matthew Weinick, partner with Famighetti 
& Weinick, PLLC in Melville, New York, 
represents employees in employment lit-
igation matters, and is Vice-Chairperson 
of the NCBA Labor and Employment Law 
Committee. He can be reached at mbw@
fwlawpllc.com and at http://linycemploy-
mentlaw.com.

Thalia Olaya is a Hofstra Law student and 
law clerk with Famighetti & Weinick, PLLC. 
Ms. Olaya assisted in drafting this article.

1. Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612 
(2018).
2. Murphy Oil USA, Inc. v. N.L.R.B., 808 F.3d 
1013 (5th Cir. 2015), aff’d sub nom. Epic Sys. 
Corp. v. Lewis, 138 S. Ct. 1612 (2018); Lewis v. 
Epic Syst. Corp., 823 F.3d 1147 (7th Cir. 2016), 
rev’d, 138 S. Ct. 1612 (2018); Morris v. Ernst & 
Young, LLP, 834 F.3d 975 (9th Cir. 2016), rev’d 
sub nom. Epic Sys. Corp. v. Lewis, 138 S. Ct. 
1612 (2018).
3. Hereinafter, Epic Systems will refer to the 
three consolidated cases.
4. 9 U.S.C. § 2.
5. See AT&T Mobility LLC v. Concepcion, 563 
U.S. 333, 362 (2011).
6. 29 U.S.C. § 157.
7. Lewis, 823 F.3d at 1155.
8. Id.
9. Id.
10. Morris, 834 F.3d at 984.
11. Epic Systems, 138 S. Ct. at 1624.
12. Id. at 1621.
13. Id.
14. Id.
15. Id.
16. Id.at 1622.
17. Id.
18. Id.
19. Id. at 1622-23.
20. Id. at 1622.
21. Id. at 1625-26.
22. Id. at 1625 (citing Gilmer v. Interstate/
Johnson Lane Corp., 500 U.S. 20, 21–22 (1991)).
23. Id. at 1636-37.
24. Id. at 1636-38.
25. Id. at 1646.
26. Gold v. N.Y. Life Ins. Co., 153 A.D.3d 216, 
221 (1st Dept. 2017).
27. CPLR § 7515.
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Call Stephen Scaring at: 
 

516-683-8500

OFFICE AVAILABLE
GARDEN CITY

MEDIATION/SETTLEMENTS

SKILLED NEGOTIATOR • 45 YEARS EXPERIENCE 
PERSONAL INJURY LITIGATION

PREPARATION OF BRIEF • CASE PRESENTATION / ARGUMENT 
SETTLEMENT DISCUSSIONS • FOLLOW UP UNTIL RESOLUTION

Send me your select files that are ready for mediation forum 
HEAVY CASES ONLY

ROBERT P. ROVEGNO, ESQ. • ROVEGNO LAW, P.C. 
600 OLD COUNTRY ROAD • SUITE 505 • GARDEN CITY, NY 11530 

516-729-0033

NO FAULT ARBITRATIONS
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