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SAVE THE DATE
WE CARE

AN EVENING OF LAS VEGAS-STYLE
ENTERTAINMENT

Saturday, October 13, 2018
7:00-11:00 p.m. at Domus
Details page 19

JUDICIARY NIGHT

Thursday, October 18, 2018
5:30 p.m. at Domus
Details page 6
Watch mail for invitation

OPEN HOUSE

Thursday, October 25, 2018
3:00-5:00 p.m. & 5:00-7:00 p.m. at
Domus
Volunteer lawyers needed
to give consultations
Contact Gale Berg
(516)747-4070 or gberg@nassaubar.org

NAL DEAN’S DISCUSSION
LECTURE SERIES PRESENTS:
UNVEILING THE UNIVERSE
WITH THE HUBBLE
TELESCOPE
Monday, October 29, 2018, at Domus
5:30-6:30 p.m. Cocktail Hour
6:30-8:00 p.m. Lecture
Details page 6

EXCITING NEW EVENT
FOR FAMILIES
BAGEL BREAKFAST,
BLASTOFF!

Featuring a program from the
LI Children’s Museum
Saturday Morning, November 3, 2018,
at Domus
9:30-11:30 a.m.
See Insert and page 26
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OF NOTE
NCBA Member Benefit - I.D. Card Photo

Obtain your photo for Secure Pass Court
ID cards at NCBA Tech Center

Only For New Applicants

Cost $10 • October 2, 3 & 4, 2018
9:00 a.m.- 4:00 p.m.

UPCOMING PUBLICATIONS
COMMITTEE MEETINGS
AT THE BAR ASSOCIATION
Thursday, October 4, 2018, 12:45 p.m.
Thursday, November 1, 2018, 12:45 p.m.

NCBA MEMBER SERVICE OPPORTUNITIES

Giving Back to the Community Through the Bar
By Valerie Zurblis
Pro bono and community volunteering
opportunities are among the most important benefits of membership in the Nassau
County Bar Association. The NCBA has a
long tradition of stepping forward to assist children, parents and teens, seniors,
students, homeowners and those in need.

Each year hundreds of attorneys donate
their time and talents through NCBA programs, partnerships and opportunities.

Mortgage Foreclosure Legal
Consultation Clinics
Nassau County continues to have one of
the highest rates of mortgage foreclosures

CONFIDENTIAL HELP IS AVAILABLE
TO LAWYERS AND JUDGES
alcohol or drug use, depression or
other mental health problems
Call Lawyer Assistance Program

(888)408-6222

in the state. Volunteers provide one-on-one
legal guidance at NCBA’s award-winning
Mortgage Foreclosure Clinics, held twice
each month at Domus. Attorneys also represent homeowners pro bono at court-mandated conferences held in Nassau Supreme
See MEMBERS, Page 22
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Real Estate/Municipal Law
A Working Guide to the Nassau County
Civil Service Commission
As Theodore Roosevelt—who in
1883 as an assemblyman strongly supported, introduced, and worked with
Grover Cleveland to secure civil service
reform—wrote, “Civil Service Reform
had two sides. There was, first, the
effort to secure a more efficient administration of the public service, and,
second, the even more important effort
to withdraw the administrative offices
of the Government from the domain of
spoils politics, and thereby cut out of
American political life a fruitful source
of corruption and degradation.”1
The New York State Civil Service
Commission oversees the statewide
administration of civil service law,
with jurisdiction over the personnel
operations of state and local civil service commissions. Municipal civil service commissions and personnel officers, however, are responsible for the
administration of the Civil Service Law
within their respective jurisdictions,
for example, Nassau County, Cities of
Long Beach and Glen Cove, and Town
of Hempstead.
The Nassau County Civil Service
Commission is a self-governing,
autonomous accrediting agency. The

Commission
ensures a qualified public workforce
through
selection based
upon merit and
fitness.2 Although
the ability to hire
new employees
and
promote
incumbents
is
subject to civil
service laws and
Martha Krisel
procedures, budgetary
restrictions and collective bargaining agreements factor in as well. Commission
responsibilities include examination
oversight, employee appointments,
promotions, retention and termination.
The Commission oversees and services not only Nassau County’s department and agencies—including Nassau
Community College—but also more
than 200 municipalities that include
the Towns of North Hempstead and
Oyster Bay, Nassau University Medical Center, Nassau County’s school districts, libraries, incorporated villages
and Nassau County’s special districts.

The municipal
agencies set their
own
salaries.
Extensive information
about
the Commission,
including
the
application process and examination schedules, is located
on its website,3
and is updated
Susan Tokarski
on an ongoing
basis. The Nassau County Civil Service Commission
is composed of three commissioners,
appointed by the Nassau County Executive subject to confirmation by the
Nassau County Legislature. The commissioners meet regularly to vote on
an agenda prepared by staff.
Eligibility for tests and eligibility
for appointments are subject to strict
requirements to ensure a level playing
field for all applicants; Commission
staff are available by e-mail to answer
applicant questions. When an application is received, but before scheduling
an applicant to sit for the examination,

staff reviews documents to determine
eligibility.4 The burden is on applicants to ensure that their applications
and any required documents in support of the application are delivered
to the Commission on or prior to the
due date, explicitly provided in each
announcement. Applicants are responsible for following instructions in each
announcement and adhering to all
deadlines. Applicants are also responsible for monitoring the status of their
application and examination, if any.
Job specifications and job qualifications are updated to reflect technology
and realistic workplace requirements,
on recommendations from the subject
matter experts at agencies or municipalities. Commission staff regularly
meet with its agencies, as well as
the municipalities for which Nassau
County is responsible, to brainstorm
about new and revised specifications as well as the interpretation
of existing specifications. In addition,
the Commission investigates all complaints, including those submitted
See CIVIL SERVICE, Page 20
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President
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Exciting Fall Events at the Bar
There is something about the fall that I find so exciting. Maybe it is the changing colors of the landscape,
the crisp autumn air or the thought of cozy scarves.
Whatever it is, the fall season is
not only a time of transition, it is
also a time for gathering. Farmers
are gathering crops and children
are gathering at school. So, too,
are we gathering again at the
Nassau County Bar Association
to kick off an exciting year full of
opportunities to learn, to network,
to socialize, and to give back. Join
us at one of our many events to see
for yourself!
There are so many wonderful
things happening at the NCBA
this year and so many ways to get
involved. Just in the next couple of
months we are offering the followElena Karabatos ing events and programs:
• On Sunday, September 30, the
NCBA and the We Care Fund, part
of the NCBA Foundation, are again participating
in the Tunnel 2 Towers 5K Run/Walk in New York
City. This is an amazing event held annually to
remember and honor the lives that were lost on
9/11 and the heroism that was exemplified by the
first responders who made the supreme sacrifice
that day. See page 19 for registration details.
• On Saturday, October 13 at 7:00 p.m., the We
Care Fund is hosting “An Evening of Fabulous Las
Vegas Entertainment.” With food, games, music,
and more, this is sure to be a fun time, so leave
your desks and enjoy a night out – what happens
at Domus stays at Domus! See page 19 for details.
• Thursday, October 18 at 5:30 p.m. the NCBA will
host its annual Judiciary Night when we honor the
Judges of our county. This is a great opportunity
to meet and interact with our wonderful Judges
in an informal and social setting. See page 6 for
registration details.
• On Monday, October 29 at 5:30 p.m., the Nassau
Academy of Law is presenting a “Dean’s Discussion:
Unveiling the Universe with the Hubble Telescope.”
This is the first in a new series of interesting discussions that will be presented throughout the year on
non-legal topics. We are excited to have Dr. Glenn
Schneider of the University of Arizona join us for a
cocktail hour and then present a lecture on such a
fascinating subject. We encourage you to attend and
bring your families too. Pre-registration is requested. See page 14 for details.

From the
President

On Saturday, November 3 at 9:30 a.m., we are
hosting a NEW family event, Bagel Breakfast,
BLASTOFF! We welcome the Long Island Children’s Museum to the Nassau County Bar Association, who will present UP IN THE AIR, a workshop
for kindergarten through grade 6. This is another
great opportunity for some family friendly fun! See
the insert in this issue and page 6 for details.
• Thursday, December 6 at 6:00 p.m., we will enjoy
our annual Holiday Celebration at Domus, when
we come together to celebrate the season’s joyous
spirit and hear the Tale of Wassail by NCBA President-Elect Rick Collins.
• Saturday, December 8, WE CARE will have its
popular Gingerbread University event, when children, parents, grandparents and friends enjoy
creative fun decorating gingerbread houses.
• In addition to all of these fabulous events, we are
also offering Mindful Yoga, an eight week workshop to help you quell anxiety, reduce stress, aid
relaxation and facilitate health and well-being.
Let’s face it, we all work long hours in challenging
jobs. Why not do something to unwind after work
to feel less stressed and more relaxed? See page 20
for details.
We are very excited about all of the events scheduled for this fall and hope you will join us at the Bar
Association for at least one of them.
Just as we are mindful of the changes in the season,
we are also appreciative of the changes in our membership’s needs. Thus, beginning with this membership
year, we have instituted a new member benefit – CLE
is now included with your dues. All members can take
advantage of free CLE through the Nassau Academy
of Law, including a free Bridge-the-Gap weekend, free
committee CLE programs and 12 free credits of recorded (CD/DVD) CLE rentals. It’s a new year at the Bar
Association, full of new ideas and energy. In addition, we
have revamped our website, increasing its functionality
while maintaining its appeal to the eye.
Let’s embrace the spirit of the autumn season and
gather together at Domus to take advantage of the opportunities that membership in our great Association offers.
Our membership is a true melting pot of practice types:
small and big-firm attorneys, solo practitioners, in-house
counsel, government attorneys, Court employees, the
judiciary, and many other groups. It is at Domus that we
all come together under one roof to dine, to socialize and
reconnect with a colleague or meet a new one, to learn,
help our community, and to succeed in the law. All of the
events being offered this fall present the perfect opportunities to leave your desks, congregate and fully explore
your membership benefits. See you at the Bar!
•

Nassau Lawyer welcomes articles written by members of the Nassau County Bar Association that are of substantive and procedural legal interest
to our membership. Views expressed in published articles or letters are those of the authors alone and are not to be attributed to Nassau Lawyer,
its editors, or NCBA, unless expressly so stated. Article/letter authors are responsible for the correctness of all information, citations and quotations.
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Judiciary Night

Thursday, October 18, 2018
5:30 p.m. at Domus
Join the Officers, Directors
and Members of the Association
as we salute
the Judges of our County
$75 per person NCBA members
$135 per person non-members

Watch the mail for your invitation!
Questions? Contact Special Events
(516)747-4070 or events@nassaubar.org

The Nassau County Bar Association
welcomes the

for a family fun morning at the Bar Association
Bagel Breakfast, BLASTOFF!

UP IN THE AIR!
STEAM Workshop

Saturday Morning
at Domus
November 3, 2018
9:30-11:30 a.m.
Perfect for ages Kindergarten through Grade 6,
but all ages welcome!
See insert in this issue for registration information
or contact Special Events

(516)747-4070 events@nassaubar.org

Finding the Right
Location, Zoning and
Attitude for TransitOriented Development
Location

around a Long Island railroad station in an economiTransit oriented developcally depressed neighborhood
ment (TOD) has become a
attracting an estimated $500
buzzword throughout Long
million investment in the
Island with many commulocal community. The Village
nities working to achieve
of Hempstead similarly
smart-growth, mixed-use
spearheaded a transformacommunities for the future,
tive Downtown Revitalization
while preserving the overall
Initiative5 anchored by its
character of their communibusy inter-modal transit
ties. The Transit Oriented
center and railroad station
Development Institute, a
and partnered with a master
Nicholas J.
leading national planning
developer to implement its
Cappadora
organization defines TODs
own form-based code for the
as “compact, walkable,
community.
pedestrian-oriented, mixed-use comWhen utilized properly, overlay
munities centered around high quality
zones
provide a streamlined, pro-develtrain systems.”1
opment, regulatory approval process
Home to the busiest commuter
that allows a municipality to effectuate
rail system in North
transformative TOD
America, the Long
growth. The overlay
A
complex
and
Island Railroad cardistrict’s regulations
ries more than a quarwill often incorporate
multi-tiered
ter million commuters
by reference a Master/
each weekday from
approval
process
Comprehensive Plan
more than a hunfor
development.
dred railroad stations
can
span
years,
Developers will take
across Long Island
those ideas and design
making it an ideal
create confusion in projects tailored to
place for TOD growth.
the comUtilizing the existing
the design process effectuate
munity’s stated goals.
LIRR infrastructure as
importantly,
a blueprint for areas of
and hamstring an Most
a successful overlay
growth, many municzoning district will
ipalities throughout otherwise innovative
provide for an effiNassau and Suffolk
cient zoning approval
TOD plan that
have
successfully
process for projects
spurred TOD projects
that meet specific criwould
benefit
the
with a winning comteria.
bination of innovative
Under a traditioncommunity.
zoning regulations and
al zoning approval
the key ingredient, a
process, a TOD project will typically
forward thinking attitude.
require multiple approvals from different municipal agencies before it can
Development Friendly
secure a building permit and place a
Zoning Schemes
shovel in the ground. By way of examThe vast majority of municipaliple, a single TOD project’s approval
ties on Long Island have adopted and
process can consist of the following:
still subscribe to traditional Euclidian
• Legislative approval from the
zoning ordinances,2 whereby commuTown Board in a Township or
nities are divided into multiple zoning
the Village Board of Trustees in
districts which permit different uses of
a Village for a change of zone;
land (e.g. residential zones, business
• Variance relief from the Zoning
zones, industrial zones, recreational
Board of Appeals;
zones, etc.).
• Site Plan Approval from the
Compare Euclidian codes to more
Planning Board; and/or
progressive form-based codes which
• Review and approval from an
are land use regulations that foster
Architectural Review Board (or
predictable build results and focus on
some combination of the foregophysical form rather than a separation
ing).
of uses.3 A form-based code incorpoA complex and multi-tiered approval
rates integrative design details focusprocess can span years, create confuing on how a community will look
sion in the design process and hamand feel as opposed to a focus on the
string an otherwise innovative TOD
segregation of land uses with strict
plan that would benefit the communibulk and area requirements. It can be
ty. An overlay zoning district can set
an effective planning tool for municiforth regulations that streamline this
palities seeking TOD growth and for
process and create a “one-stop shop” for
implementing a comprehensive plan
zoning approvals from a municipality
for its communities by designing a comwhich would roll all zoning and land
munity from the ground up.
use relief into a single approval.6
The Town of Babylon created and
This practice has been utilized sucimplemented a form-based code for the
Wyandanch Rising project,4 an ambitious mixed-use development centered
See TRANSIT, Page 17
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Down with Quill: The New Precedent
in Internet Sales Tax
Internet sales are estimated to consist of $453.46 billion in the United
States alone.1 Out-of-state companies
selling through the Internet often
do not charge sales tax, and many
of those states, including New York,
have tried to come up with a “loop
hole” to require Internet-based businesses, which are frequently known as
remote sellers, to charge, collect, and
remit sales tax.2
In order for a business to be
required to follow a state’s sales tax
laws, the business must have a nexus
with the state. Nexus, prior to June
2018, has been defined by the United
States Supreme Court in Quill Corp.
v. North Dakota3 as a physical connection to a state that is more than de
minimus.4 While the Supreme Court
never defined the term “de minimus”
and left it up to the states to do so,
they did explain a physical connection
to mean having an office, inventory,
salespersons, or delivery trucks in the
state, among other things.5
States, like New York, have
expanded the physical nexus meaning to include out-of-state companies
that advertise on the websites of
in-state companies and pay a commission for the number of clicks on the
advertisement. The New York State

sonal property, any prodDepartment of Taxation
and Finance argued in
uct transferred electroniAmazon.com, LLC., v. N.Y.
cally, or services delivered
State Dep’t of Taxation &
into South Dakota exceeds
Fin., that the in-state com$100,000; or
pany’s website acts as an
•
The seller sold tangiin-state salesperson, which
ble personal property, any
creates a physical presence
product transferred elecin the state.6 Similarly, in
tronically, or services for
Overstock.com, Inc. v. New
delivery into South Dakota
York State Dept. of Taxation
in 200 or more separate
& Fin., a decision upheld by
transactions.9
Jennifer Koo
the New York State Court
Wayfair Inc., Newegg
of Appeals,7 and the law
Inc., and Overstock.com
has come to be known as
Inc. argued that the law
the “Amazon Rule” or “Click-Through was unconstitutional.10 The South
Nexus” because it forced Amazon.com Dakota courts, as well as the lower
to begin collecting and remitting New federal courts, agreed that in light
York sales tax, amending the defini- of Quill, which is existing precedent
tion of retailer.
and has not been overturned, the
In 2016, South Dakota decided to South Dakota economic nexus law
push the boundaries of nexus even was unconstitutional and was struck
further and instituted economic nexus down.
legislation.8 Under South Dakota
The United States Supreme Court
law dated March 22, 2016, a retailer in South Dakota v. Wayfair11 granted
is responsible for the collection and certiorari and in a landmark 5-4 deciremittance of sales tax, even if the sion, overturned Quill, and held that
retailer does not have a physical pres- the South Dakota economic nexus law
ence in the state, if the retailer satis- was constitutional. Interestingly,
fies either of the following criteria in Justices Kennedy and Thomas ruled
the previous or current calendar year: in favor of physical presence in Quill,
• The retailer’s gross revenue but now join with the majority in
from the sale of tangible per- South Dakota v. Wayfair12 to overturn

Quill, because it “was unsound and
incorrect.”13
In this momentous case of South
Dakota v. Wayfair, the Supreme Court
reviewed, under what circumstances can a state regulate interstate
commerce. The Court stated that
precedents establish two principles
that mark the boundaries of a state’s
authority to regulate interstate commerce: (1) “State regulations may
not discriminate against interstate
commerce,” and (2) “States may not
impose undue burdens on interstate
commerce.”14
The Court of South Dakota v.
Wayfair further reasoned that the
South Dakota law does not discriminate against interstate commerce, but
rather puts sellers on an even playing
field to resolve market distortions
rather than create them. The Justices
stated that “it is not the purpose of
the Commerce Clause to relieve those
engaged [retailers] in interstate commerce from their just share of state
tax burden.”15
The Court of South Dakota v.
Wayfair continued to explain that the
decision in Quill was wrong. Quill
inadvertently created a “tax shelter
See QUILL, Page 13
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Mortgage Foreclosure, Acceleration
and the Statute of Limitations
The statute of limitations to foreclose a mortgage is six years from
date of default. That would seem to
be ample time to commence an action.
Indeed, the foreclosure process is usually commenced a few months after
default. However, numerous foreclosures have been litigated for many
years only to be dismissed or voluntarily discontinued, for reasons other than
payment. Since the mortgage is still in
default, the mortgage holder will bring
a new action. However, the statute of
limitations may pose a problem when
recommencing a foreclosure.

Delay and Dismissal
of Foreclosures
Due to the financial crisis in 2008,
the number of foreclosures greatly
increased. The state legislature, as well
as the court system, created measures
designed to afford borrowers additional
protections. For example, CPLR 3408
requires that settlement conferences
be held at the outset of the foreclosure.
Cases can linger in the Settlement
Part for months or even years. Other
rules were enacted, which are beyond
the scope of this article. However well
intentioned, these rules resulted in
slower prosecution of foreclosures.
Many judges set deadlines for the

but can seek recovery of
the entire unpaid principal
balance. Once the mortgage
debt is accelerated, the statute of limitations begins to
run on the entire debt.2
The determination of
whether a loan was accelerated, and the date of acceleration, is critical to the calculation of whether a second
foreclosure is time-barred in
Andrew
total or in part. If the loan
Morganstern
default occurred more than
six years ago, but the debt is
not accelerated, the mortgagee can still
bring a foreclosure. The foreclosure
Acceleration Affects the Statute
can seek recovery of those monthly
of Limitations
A residential mortgage is generally payments that became due within the
payable in monthly installments for a six-year period immediately preced3
term of 15 to 30 years. Separate causes ing the commencement of the action.
of action accrue for each unpaid install- While the mortgagee will have to forement and the statute of limitations go recovery of time-barred payments, it
begins to run on the date each install- does not sustain a total loss.
But, if the debt was accelerated
ment becomes due.1
Where the borrower defaults, the six or more years ago, recovery of
mortgage holder has the option to the entire debt is time-barred.4 Where
accelerate the maturity of the loan. foreclosure of the mortgage is barred
That is, the mortgagee can declare all by the statute of limitations, the homepayments presently due and owing. owner can bring a quiet title action
Thus, the mortgagee is not limited to to have the mortgage discharged of
foreclosing on the past due payments, record.5

plaintiff to prosecute the
action. Status conferences
were held and if the deadlines were not met, the case
was dismissed. Additionally,
numerous foreclosures were
voluntarily
discontinued
where the mortgagee found
that it could not comply with
newly enacted requirements.
The dismissals and discontinuances were without
prejudice. Thus, a new foreclosure could be brought,
provided the statute of limitations has not expired.

NEW LI JOB LISTINGS
Legal Secretary
Experienced in matrimonial,
Garden City
Senior Commercial Litigator
3-5 years commercial
experience; partner track
opportunity
Health Care Associate
(LI or NYC)
At least 4 years experience
representing healthcare clients
Litigation Associate
5-7 years experience in state,
federal and appellate courts

Associate Attorney
Employment Law
2-4 years experience, national
litigation firm
Legal Clerk/Paralegal
Malpractice defense firm
Med-Mal/Healthcare
Associate
Defense firm
Junior Labor &
Employment Associate
0-3 years experience, full
service law firm

Complex Commercial
Disputes Associate
1-3 years experience in
commercial litigation

Long Island’s Exclusive Online Legal Job Board
NASSAU COUNTY BAR ASSOCIATION JOB BOARD

nassaubar.org

How is a Loan Accelerated?
Acceleration of the loan balance
does not automatically take place upon
default. Acceleration requires a clear
and unequivocal act by the mortgagee.6
For many years, it was well settled that
a loan is accelerated either by sending
a notice of acceleration or by the commencement of an action to foreclose the
mortgage.7 However, recent decisions
have shown that this issue is far more
complex.
A default letter is required by many
residential mortgages before a foreclosure may be commenced. The letter
notifies the borrower of the default and
provides a thirty day period to pay the
arrears and thereby avoid commencement of a foreclosure. The letter will also
warn of the consequences for failure to
cure the default. A default letter may be
sufficient to accelerate the debt, depending on its wording.
It is clear that a default letter stating
that the loan balance “may” be accelerated if the default is not cured, does
not accelerate the loan.8 On the other
hand, a notice of default stating the
loan “will” be accelerated, if the default
is not cured, is treated differently. The
See LIMITATIONS, Page 16

NASSAU ACADEMY OF LAW DEAN’S DISCUSSION
LECTURE SERIES PRESENTS:

UNVEILING THE UNIVERSE WITH
THE HUBBLE TELESCOPE
Lecture by Dr. Glenn Schneider, University of Arizona

OCTOBER 29, 2018
COCKTAIL HOUR 5:30-6:30 P.M.
LECTURE 6:30-8:00 P.M.
ADULTS: $30
CHILDREN UNDER 15: $10
PROGRAM SPONSORS:
AIELLO DIFALCO & GIANAKOS LLP
FOLEY GRIFFIN LLP
NCBA CORPORATE PARTNER TRADITION TITLE AGENCY, INC.

Nassau Lawyer

n

September 2018

n

9

Real Estate/Municipal Law

New York’s Response
to the Federal SALT Deduction Cap
One of the major tax reforms included in the “Tax Cuts and Jobs Act”
(TCJA),1 which became law in December 2017, is an unprecedented $10,000
cap (and a $5,000 cap for married individuals filing separate returns) on the
federal individual income tax deduction
for all or a substantial portion of state
and local (i) real and personal property
taxes; (ii) income taxes; and (iii) sales
taxes (SALT deductions).2 The SALT
deduction cap applies to taxable years
beginning after December 31, 2017 and
before January 1, 2026.3

Deduction Cap Estimated
to Cost Taxpayers Billions
The new SALT deduction cap will
have the most drastic impact on taxpayers in states with higher income and
property taxes, including New York,
New Jersey, Connecticut and California.
The New York State Department of Taxation and Finance has estimated that,
absent changes to New York’s tax code,
the elimination of the full SALT deduction will cost New York taxpayers $14.3
billion per year.4 It will cost Connecticut taxpayers over $10 billion in state
and local tax deductions and hundreds
of thousands of Connecticut residents
could see a tax increase even as their

funds are discretionary and
can be established by local
law or board resolution.10
Donations to these charitable funds must be unrestricted and, therefore, donors may
not direct that their contribution be used for a specific purpose. Rather, the law
specifies that donations to
school district funds must be
used for “public educational
Lauren Schnitzer
purposes” and donations to
local government funds must
be used for “charitable purposes.”11 Neither the law nor the State’s
guidance defines how either of these
purposes may be achieved.
Establishing Charitable Funds
Amendments to the Real Property
to Mitigate the Cost of
Tax
Law authorize local governments and
the Deduction Cap
school districts to allow real property
The new SALT deduction cap prompt- owners who contribute to these charied New York State to enact legislation, table funds to claim a credit against the
as part of its Budget for Fiscal Year taxes that the local government or school
2019, designed to protect the State and district imposes on their real property.12
its residents from the impacts of the The local government or school district
TCJA.8 Included in this legislation are sets the amount of the credit, which may
amendments to the General Municipal be no greater than 95% of the value of
Law and Education Law that became the contribution.13
effective on April 12, 2018 authorizIn general, to be eligible for the proping local governments (counties, cities, erty tax credit in a given year, the
towns and villages) and school districts local government or school district must
to establish charitable funds.9 These receive the donation in the 12-month

property values decrease.5
New
York
Governor
Andrew M. Cuomo has called
the TCJA a “disastrous tax
bill” that “specifically targeted
New York and other Democratic states with the elimination of full state and local tax
deductibility.”6 He describes
the TCJA as a “blatantly partisan and unlawful attack on
New York that uses our hardworking families and tax dollars as a piggy bank to pay for
tax cuts for corporations and
other states.”7

Take Advantage of Lower Cost

Mediation & Arbitration

period prior to the last day that the local
government or school district taxes may
be paid without interest or penalties.14
If the taxes are payable in installments,
the 12-month period ends on the last
day prescribed by law on which the first
installment of the taxes may be paid
without interest or penalties.15
The local government or school district
itself, and not a 501(c)(3) organization,
must receive the contributions made to
these funds and must then deposit and
secure those funds in accordance with
General Municipal Law § 10, similar to
other local government or school district
funds.16 The governing board of the local
government or school district must designate a local official (for example, the
Chief Fiscal Officer or Finance Director)
to serve as the fund’s administrator, who
may then appoint agents to act on his/
her behalf for purposes of administering
the charitable fund.17
The State has established a website
with guidance for local governments
and school districts, which includes
sample local laws and board resolutions
with respect to the establishment of a
charitable fund and the authorization
of real property tax credits.18
The intent of this legislation is to
See SALT, Page 25

ATTORNEYS & JUDGES

Through the

Nassau County Bar Association
►Expeditious, time-saving and cost-effective solutions to
resolve disputes that might otherwise be litigated in the
courts
►Available to the public as well as to all legal
professionals
►Mediators and arbitrators are highly skilled, qualified
attorneys, admitted to the New York Bar a minimum of
10 years and screened and approved by the NCBA
Judiciary Committee

NCBA is looking for MENTORS
for Middle School students
8 a.m. to 8:45 a.m. one day every other week
Oct. 2018 through May 2019
Students in the following
communities are awaiting mentors:
Hempstead • Uniondale • Jericho
Westbury • East Meadow

►Reasonable fees that are less expensive than other
alternative dispute resolution providers

For rules, applications and more
information, please visit
nassaubar.org or call (516)747-4070

Contact Sheryl Palley-Engel
(516)747-4070 x217
spalley-engel@nassaubar.org
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Real Estate/Municipal Law

Understanding the Padavan Law: Group Homes
in Residential Neighborhoods on Long Island
A “community residential facility”
has been proposed in my community.
The “sponsoring agency” in this case
is a corporate entity that will run
the facility (and runs others like it
in locations both in New York State
and throughout the country). The
terms in quotes are terms with specific
legal meaning under Mental Hygiene
Law §41.34, which is more commonly
referred to as the Padavan Law. The
corporation entered into a contract
with a private seller to purchase a
stately, historic home on a prominent
corner in a residential neighborhood.
After entering into contract, the corporation was required by law to provide notice to the municipality of its
proposed facility.1 The neighbors got
word of the proposal and came out in
force in opposition to the placement of
the group home at that location. The
legislative body heard residents’ concerns and we all got a crash course in
the Padavan Law as a result.
Named for former State Senator
Frank Padavan, the original intent of
Section 41.34 of the Mental Hygiene
Law was to move mental health
patients out of large institutions and
into communities. Upon the law’s passage, then-governor Hugh Carey said:
[T]he bill aims to facilitate the

establishment of comof Mental Health within
munity residences by
forty days of receiving notice
discouraging
frivofrom the sponsor. A municlous legal challenges
ipality also has the option
that have needlessly
of proposing alternate sites
delayed proper estabfor the facility. Thereafter,
lishment of such facilif the sponsor persists with
ities in the past, at
its intention to establish
great cost to the litithe facility at the objectgants. This legislation
ed-to site, an administraattempts to encourage
tive hearing shall be held.
a process of joint disIf the municipality fails to
cussion and accom- Kristina S. Heuser prevail at the hearing, it
modation
between
may file an Article 78 prothe providers of care
ceeding. The municipality
and services to the mentally “is precluded from judicial review until
disabled and representatives it exhausts its administrative remeof the community, rather than dies.”4 The only basis upon which the
legal antagonism. (McKinney’s Commissioner may find in favor of the
1978 Session Laws, p. 1821)2 municipality and deny the placement
“The reference to ‘frivolous legal of the group home at the objected-to
challenges’ seemingly refers to site is upon “concrete and convinca number of pre-Padavan Law ing evidence that the establishment of
cases which involved whether this proposed facility would result in
such group homes were to be both an over-concentration of similar
considered the equivalent of sin- facilities in the area and a substantial
alteration of the nature and character
gle families.”3
In lieu of protracted legal proceed- of the community.”5
ings, the procedure established by
A municipality may, but does not
the Padavan Law allows the affected have to, hold a public hearing seeking
municipality to file objections to the the public’s input regarding the proplacement of the facility at the pro- posed site.6 Only a municipality—not
posed site with the State Commissioner a resident or community group—may

file objections with the Commissioner
to the proposed site.7 If the municipality does not take that step and the
administrative remedy is not exhausted, no individual person or entity may
proceed with a court challenge.8
Practitioners in this field warn
that municipalities never prevail.
The Commissioner of Mental Health
always finds in favor of placement of
the proposed facility. Even the Courts
routinely rule against municipalities.
Procedurally this could be because
the courts do not review de novo,
but merely review to determine if the
Commissioner’s determination was
based upon “substantial evidence.”9
The substantial evidence standard is
vague and non-descript, and arguably
the least rigorous of all legal burdens
to meet.
Because these residential facilities, often referred to as group homes,
qualify as single-family residences
pursuant to the Padavan Law, they
cannot be defeated by zoning laws.10
Residences falling under the auspices of the Padavan Law are regarded as single-family residences for the
purpose of circumventing local zoning
ordinances, even though such resiSee PADAVAN, Page 22
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LAWYER LIT

FOIL: The Law and the Future of Public
Information in New York by Brett Orzechowski
Book Review by Anthony J. Fasano
The Freedom of Information Law
(FOIL) conjures up mixed emotions
depending on whom you ask. For government agencies, FOIL oftentimes
represents a significant administrative
burden. On the other end of the spectrum, users of FOIL, especially civil
liberty groups, believe that FOIL is a
needed tool to hold government responsible. In the inevitable disputes between
these two sides, accounts of the media
and everyday citizens going toe-to-toe
against large government agencies and
prevailing are becoming more commonplace.
In FOIL – The Law and the Future
of Public Information in New York,1
written by Brett Orzechowski, the book
tells the stories of these battles—not
only the stories of famous FOIL cases,
but also of FOIL requests you cannot
find searching a legal database. The
book begins with a basic overview of
the law, implementing regulations, and
New York’s famous Committee on Open
Government (Committee). Of particular
interest here is the discussions and history of the Committee, especially that
of its famed Executive Director, Robert
Freeman.

FOIL: The Law and the Future of Public
Information in New York
Author: Brett Orzechowski

Published: March 23, 2018
List price: $30.99

In November of 1973, and after a
brief stint in private practice, Freeman
took a position with the New York State
Department of Social Services. Shortly
thereafter, he was personally asked to
work in the newly formed Committee
on Public Access to Records (COPAR) by

the agency’s first executive director, Lou
Tomson. Freeman, in response, “asked
about the nature of the position, and
Tomson told him he would be dealing
with the Freedom of Information Law.
The young [Freeman] said he knew nothing about the legislation, but Tomson
assured him no one else did either.”2
Orzechowski, in his in-depth discussion of Freeman’s beginnings, details
Freeman’s first advisory opinion. On
August 21, 1974, approximately one
month into Freeman’s tenure with
COPAR, President Ford signed the
Family Educational Rights and Privacy
Act (FERPA) into law. Freeman was
then asked to provide an opinion on
how FERPA affected the disclosure of
student records under FOIL. Freeman,
in discussing this opinion, stated: “Often
you cannot give a correct answer unless
you look at two or three statutes in
combination with one another. But the
timing of this one just verified that this

job would be a challenge at a really interesting time with little or no precedent.”
He further stated: “Ultimately, it was an
easy decision. How can I possibly offer
an opinion on FOIL that is in conflict
with a federal statute, the law of the
land?”3
Orzechowski not only takes the reader through the history and backstories of the FOIL statute, but also gives
the reader a behind-the-scenes look at
some of FOIL’s most notable cases. For
instance, the book examines Gannett
Satellite Information Network, Inc. v.
County of Putnam,4 which dealt with the
applicability of New York’s SAFE Act
on FOIL. In Gannett, The Journal News
filed a FOIL request on the County
of Putnam seeking “the names and
addresses of all pistol permit holders”
in the county. Putnam County denied
the request, even though Penal Law
§ 400.05(5) made such information public. Shortly thereafter, the legislature
passed the SAFE Act, which amended
§ 400.05(5) “to provide a method by
which pistol permit holders could apply
to except their names and addresses
from the public record.”5 There was a
grace period of 120 days for permit
See REVIEW, Page 26
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QUILL ...

Continued From Page 7
for businesses that decide to limit
their physical presence” in a state,
but still want to sell products to the
state’s customers.16 In the digital
age, this is becoming easier and easier to do. A business can be present
in a state without being physically
present in a state with the use of targeted advertising and instant access
to consumers through the Internet.
Through the submission of amicus
curiae briefs, 41 states, 2 territories, and Washington DC urged the
Supreme Court to reject the physical
presence standard in Quill.17 Quill’s
physical presence standard intrudes
on a state’s choice on how to enact its
tax system and allows out of state sellers to escape a tax obligation placed
on in-state sellers.18 The Court agreed
with states’ arguments in that this is
unfair and unjust to instate competitors.19
Wayfair, Newegg, and Overstock.
com argued that overturning Quill
would put a heavy burden on businesses, especially small businesses,
due to the administrative time and
costs in collecting and remitting sales
tax in multiple jurisdictions.20 The
Court responded that software will
be available to make compliance easier and alternatively, Congress can
choose to legislate and address problems or to even address economic
nexus altogether.21

The new precedent of economic
nexus has been established. Other
states are quick to jump on this decision and institute their own economic nexus laws. For example, effective December 1, 2018, Connecticut
changed its nexus standard and will
require out of state retailers to collect
and remit sales tax in the state if
Connecticut sales exceed 200 transactions during the preceding 12-month
period and gross receipts are $250,000
or more during that same 12-month
period.22 Illinois is codifying a similar
economic nexus law, effective October
1, 2018, as well as many other states.23
Currently, there is limited software available to assist with complex
sales tax filings in multiple jurisdictions. Furthermore, the software
can be complicated and confusing to
use. It appears that states are hoping
and encouraging the development of
software to make compliance easier
on retailers, but when that software
will arrive is yet to be seen. Retailers,
especially Internet businesses, are
unsure in which states they should
charge sales tax as some states have
an economic nexus law that has or
will go into effect, some states do not,
and perhaps, some states never will.
Administratively, small businesses
have the issue of simply keeping track
of which states require collection of
sales taxes in addition to efficiently
charging and remitting sales tax in
those states.24
In the United States, there are
over 10,000 jurisdictions that have

their own sales tax rates.25 The 45
states that have sales tax have a
department that conducts audits and
ensures compliance, but when that
area of audit goes from in-state companies to companies found in all 50
states,26 the burden will be substantially increased.
In any case, as a result of the recent
Supreme Court decision, we are sure
to see substantial changes across the
United States that will affect retailers
and consumers alike.27
Jenifer Koo is an attorney at Sales Tax
Defense LLC and specializes in helping
clients with sales and use tax problems.
Jennifer can be reached by phone at
631-491-1500 ext 16 or by email at jkoo@
SalesTaxDefense.com.
1. See Max Jaeger, What the Supreme Court Sales
Tax Ruling Means for New Yorkers, N.Y. Post
(Jun. 21, 2018), https://nypost.com/2018/06/21/
what-the-supreme-court-sales-tax-ruling-meansfor-new-yorkers/; see also Brian Miller, The
Supreme Court Just Changed the Online Marketplace, Forbes (Jun. 21, 2018), https://www.
forbes.com/sites/briankmiller/2018/06/21/thesupreme-court-just-changed-the-online-marketplace/#4ca6e5c378c4.
2. See Adam Liptak, Supreme Court Widens
Reach of Sales Tax for Online Retailers, N.Y.
Times (Jun. 21, 2018), https://www.nytimes.
com/2018/06/21/us/politics/supreme-court-salestaxes-internet-merchants.html.
3. Quill Corp. v. North Dakota, 504 U.S. 298
(1992).
4. See id. at 301.
5. See What is Nexus?, Sales Tax Institute,
https://www.salestaxinstitute.com/sales_tax_
faqs/what_is_nexus.
6. See Amazon.com, LLC v. N.Y. State Dep’t of
Taxation & Fin., 81 A.D.3d 183 (2010).
7. Overstock.com, Inc. v. New York State Dept. of
Taxation & Fin., 20 NY3d 586 (2013).
8. S.D. Codified Laws Chapter 10-64
9. South Dakota v. Wayfair, Inc., 138 S. Ct. 2080,
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2084 (2018).
10. See id. at 2089.
11. See id. at 2080.
12. See id. at 2084.
13. See id.
14. See Wayfair, Inc., 138 S. Ct. at 2084.
15. See id.
16. See id.
17. See id. at 2098, see also Mark Walsh, Court
Expands States’ Ability to Require Internet Retailers to Collect Sales Tax, SCOTUS Blog (Jun. 21,
2018), http://www.scotusblog.com/2018/06/opinion-analysis-court-expands-states-ability-to-require-internet-retailers-to-collect-sales-tax/.
18. See South Dakota, 138 S. Ct. at 2084.
19. See id.
20. See id. at 2098.
21. See id.
22. Conn. Gen. State §12-407(a)(12)-(15) as
amended by Public Acts 2018; see also Connecticut Enacts Economic Nexus and Marketplace
Seller Legislation, Grant Thornton (Jul. 10,
2018), https://www.grantthornton.com/library/
alerts/tax/2018/SALT/A-E/CT-enacts-economic-nexus-marketplace-07-10.aspx.
23. Lauren A. Ferrante and Mary Kay McCalla
Martire, Illinois Budget Bill Makes Few Tax
Changes Except the Adoption of an Economic
Nexus Standard, Inside Salt (Jun. 18, 2018),
https://www.insidesalt.com/2018/06/illinois-budget-bill-makes-few-tax-changes-except-the-adoption-of-an-economic-nexus-standard/.
24. See South Dakota, 138 S. Ct. at 2086.
25. See Joyce M. Rosenberg, Online Retailers Explore How to Connect Sales Taxes After
Supreme Court Ruling, Inc. (Jun. 5, 2018), https://
www.inc.com/associated-press/online-sales-taxesretailers-supreme-court-ruling.html.
26. See Brian Tumulty, Why Many States Have
Gone Slow on Collecting Online Sales Taxes,
The Bond Buyer (Aug. 8, 2018), https://www.
bondbuyer.com/news/why-many-states-havegone-slow-on-collecting-online-sales-taxes?feed=0000015a-fd07-d6dd-a9ff-ff07c9a50000.
27. See Tony Marks, U.S. Supreme Court Reveres
Long Standing Law on Collection of Sale Taxes,
Forbes (Jun. 29, 2018), https://www.forbes.com/
sites/tonymarks/2018/06/29/u-s-supreme-courtreverses-long-standing-law-on-collection-of-salestaxes/#43ba945258df.
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LIMITATIONS ...
Continued From Page 8
First Department held in Deutsche Bank
National Trust Co. v. Royal Blue Realty
Holdings, Inc.9 that a letter stating the
loan balance “will” be accelerated if the
default is not cured within thirty days,
provided “clear and unequivocal” notice
and was therefore sufficient to accelerate
the debt. It was held that the balance
was accelerated thirty days from the
date the default letter was sent. Since
the action was commenced more than
six years from the date the debt was
accelerated, the action was dismissed as
time-barred.
It appears that the ruling in Royal
Blue is not being followed by the Second
Department. In 21st Mortgage Corp. v.
Adames,10 it was determined that the
notice of default did not accelerate the
loan since it “was nothing more than
a letter discussing acceleration as a
possible future event, which does not
constitute an exercise of the mortgagee’s
optional acceleration clause.”11 While
the contents of the notice of default
were not disclosed in Adames, they were
revealed by Justice Noach Dear in US
Bank v. Bank of America.12 In a footnote, Justice Dear states he pulled the
notice of default that is the subject of the
Adames decision from the County Clerk
Minutes and found that this letter uses
the phrase “will” accelerate the maturity
date. Bases on the Adames’ decision,
Justice Dear thereby concluded that in
the Second Department a letter stating
the debt “will” be accelerated, if the

arrears are not paid by a certain date, is
insufficient to accelerate the loan.
The determination of whether a plaintiff has standing is frequently litigated.
A determination that a plaintiff lacked
standing to foreclose, will result in dismissal and has other ramifications. For
acceleration to be effective, the plaintiff
must have had authority to exercise that
option. Thus, where it is found that the
plaintiff lacked standing to bring the
foreclosure, it follows that the plaintiff
lacked authority to accelerate the debt.13
It is no longer certain that the commencement of an action will accelerate
the loan. In Nationstar Mortgage, LLC v.
MacPherson,14 Justice Whelan analyzed
the seminal case of Albertina Realty Co.
v. Rosbro Realty Corp.,15 which held
that commencement of an action accelerates the balance. Justice Whelan noted
that the mortgage in Rosbro contained
the “strict” statutory acceleration clause
found in Real Property Law §258, schedule M. By contrast, the mortgage in
MacPherson, and most current mortgages, provided that even after commencement of a foreclosure, the borrower is
not required to pay the entire principal
balance. Rather, the borrower has the
right to reinstate the mortgage, i.e. pay
the arrears, and have the foreclosure
discontinued, up until judgment. Due
to the provisions of the mortgage in
MacPherson, Justice Whelan found that
the filing of a foreclosure action does not
accelerate the loan payments. Justice
Whelan ruled that since the commencement of the prior foreclosure did not
accelerate the payments, the current
action was not time-barred. While sever-

NCBA 2018-2019

If the loan balance was previously
accelerated, and the time limit to commence a new foreclosure is about to
expire, is there a remedy available to the
mortgagee? Since the loan balance can be
accelerated by action of the mortgagee, it
would seem that the mortgagee should
be able to revoke this election, that is
“de-accelerate” the loan. By de-acceleration, the entire balance would no longer
be due. Instead, the borrower would
again be permitted to make monthly payments and a foreclosure could be brought
to recover payments that became due
within six years of commencement of the
action. Although de-acceleration is not
mentioned in the provisions of the mortgage, courts have acknowledged that the
mortgagee has the right to revoke the
acceleration of the loan.17
It has been held that “a lender may
revoke its election to accelerate the mortgage, but it must do so by an affirmative
act of revocation occurring during the
six year statute of limitations period
subsequent to the initiation of the prior
foreclosure action.”18 A letter sent to the
borrower revoking the acceleration of
the loan should suffice.
Sending a letter to the borrower is
not the only way to revoke the acceleration of the loan. Several lower court
decisions have held that the plaintiff’s
voluntary discontinuance constitutes an
affirmative act of revocation of the accel-

NA
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Dime Community Bank
Klein Liebman & Gresen
Northeast Private Client Group
PrintingHouse Press

Andrew Morganstern is Senior Counsel
in the Litigation Department of Rosicki,
Rosicki & Associates, P.C. He can be
reached at amorganstern@rosicki.com or
516-987-6971.

See LIMITATIONS, Page 17
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While an action to foreclose is predicated on failure to make the mortgage
payments, the propriety of the foreclosure often hinges on procedural issues.
For various reasons, numerous foreclosures have been dismissed by the courts
or voluntarily discontinued. Since the
mortgage default has not been cured,
the mortgage holder will seek to recommence the foreclosure.
It is important that an attorney ascertain whether a prior foreclosure was commenced. If there was a prior foreclosure,
the default letter should be reviewed and
the date of commencement of the prior
action determined. Consideration should
be given as to whether the loan balance
was previously accelerated and whether
there is a basis to claim de-acceleration.
Such examination is necessary to ascertain the applicability of the statute of
limitations for the current action.
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eration.19 The reasoning is that “[w]hen
an action is discontinued, it is as if it
had never been; everything done in the
action is annulled and all prior orders
in the case are nullified.”20 However, a
court’s dismissal of a foreclosure does not
constitute an affirmative act by the lender revoking its election to accelerate.21

Can a Loan be De-Accelerated?
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al other judges have also held that filing
a foreclosure does not accelerate the loan
balance,16 it remains to be seen whether
the appellate courts will agree.
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OPEN HOUSE
Thursday, October 25, 2018
3:00 - 7:00 p.m.

The Nassau County Bar Association, Nassau Suffolk Law Services and The Safe Center
invite all attorneys to volunteer for an OPEN HOUSE.
Any Nassau resident can come to the Bar Association’s headquarters, located at the
corner of 15th & West Streets in Mineola, and speak with an attorney.
Attorneys knowledgeable in any of the areas of law below
are needed to advise these residents.
Ÿ Bankruptcy
Ÿ Divorce & Family Issues
Ÿ Employment

Ÿ Mortgage Foreclosure & Housing

Ÿ Senior Citizen Issues
Ÿ Superstorm Sandy

Attorneys DO NOT provide legal representation.
Attorneys are needed between the hours of 3:00-5:00 and 5:00-7:00 p.m.

Realtime Reporting
Tradition Title Agency

Volunteers please contact
Cheryl Cardona at (516)747-4070 or
ccardona@nassaubar.org
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1. Wells Fargo Bank v. Cohen, 80 A.D.3d 753 (2d
Dept. 2011).
2. Loicano v. Goldberg, 240 A.D.2d 476 (2d Dept.
1997).
3. Wells Fargo Bank v. Cohen, 80 A.D.3d at 754.
4. CPLR §213(4).
5. RPAPL §1501(4); NMNT Realty Corp. v.
Knoxville 2012 Trust, 151 A.D.3d 1068 (2d Dept.
2017).
6. Wells Fargo Bank, N.A. v. Burke, 94 A.D3d 980
(2d Dept. 2012).
7. Albertina Realty Co. v. Rosbro Realty Corp.
258 N.Y. 472 (1932).
8. Goldman Sachs Mortgage Co. v. Mares, 135
A.D.3d 1121 (3rd Dept. 2016).
9. 148 A.D.3d 529 (1st Dept. 2017).
10. 153 A.D.3d 474 (2d Dept. 2017).
11. Id. at 475.
12. 2017 N.Y. Slip Op. 32445 (Sup. Ct., Kings Co.
2017).
13. U.S. Bank NA v. Gordon, 158 A.D.3d 832 (2d
Dept. 2018).
14. 56 Misc.3d 339 (Sup.Ct., Suffolk Co. 2017).
15. Albertina Realty Co., 258 N.Y. 472.
16. U.S. Bank Trust, N.A. v. Monsalve, 2017 N.Y.
Slip Op. 32764 (Sup. Ct., Queens Co. 2017); Wells
Fargo Bank N.A. v. Fetonti, 2018 N.Y. Slip Op.
30193 (Sup. Ct., West Co. 2018).
17. NMNT Realty Corp. v. Knoxville 2102 Trust,
supra at note 5.
18. Soroush v. CitiMortgage, Inc., 161 A.D.3d
1124 (2d Dept. 2018).
19. Bank of New York Mellon v. Kantrow, 57
Misc3d 1204(A)(Sup.Ct., Suffolk Co. 2017); U.S.
Bank Nat. Ass’n. v. Deochand, 2017 N.Y. Slip Op.
30472(U) (Sup. Ct., Queens Co. 2017).
20. U.S. Bank NA v. Wongsonadi, 55 Misc.3d
1207(A) (Sup. Ct., Queens Co. 2017).
21. Kashipour v. Wilmington Sav. Fund Soc’y.
FSB, 144 A.D.3d 985 (2d Dept. 2016).

cessfully to revitalize and transform
downtowns in municipalities across
Long Island. Specifically, the Village
of Mineola implemented a development incentive bonus overlay district
in 2007 for its downtown area and
has approved a series of TOD projects adding more than 1,000 new
apartments near its railroad station.
In exchange for incentive zoning
bonuses, applicants are required to
provide community facilities or amenities such as parks or recreational facilities, streetscape amenities,
infrastructure improvements or cash
in lieu thereof to be used to benefit
Village residents.7 Other villages like
Farmingdale, Patchogue and Great
Neck Plaza have similarly rezoned
their downtown areas to allow for
smart TOD growth near their LIRR
stations. The influx of residents these
projects bring also support local business as neighborhoods become more
walkable. These municipalities have
become the ushers and vanguards of
smart, transit-oriented projects on
Long Island and proof that responsible redevelopment of downtowns is
achievable.

Attitude
A key component to successful TOD growth in a community is
obtaining buy-in and acceptance from
the key stakeholders in the process.
One of the biggest stumbling blocks

VOLUNTEERS NEEDED
The Nassau County Bar Association is seeking
volunteer attorneys for its Pro Bono Mortgage
Foreclosure Project.
Volunteers can represent Nassau County homeowners
at mandatory mortgage foreclosure settlement
conferences or at twice-monthly clinics.
If interested, please contact Gale D. Berg, Director of
Pro Bono Activities; or Karen Scaduto, Settlement
Conference Coordinator, at (516)747-4070

n

September 2018

n

17

Stated simply, the process is about people, and without
the support of the people, a community cannot achieve the
transformative growth that is providing more people the
opportunity to remain on Long Island, revitalize economically depressed downtowns, strengthen and diversify the
tax base and propel Long Island into the future.
to transformative growth on Long
Island has been, and continues to
be, community opposition. A fear of
overdevelopment, negative impact to
quality of life and loss of the traditional suburban lifestyle are among
the top cited concerns of the community where TOD’s are proposed. Local
government leaders, community organizations, civic groups and real estate
developers need to have an open and
sustained dialogue for redevelopment
and devise a comprehensive plan that
sets forth the community’s vision.
Hosting community meetings and
public hearings on a plan allows key
stakeholders in a community to come
together and take ownership of a
plan. The more participation, interaction and exchanges of information
shared by the key stakeholders, the
stronger the buy-in of the resulting
project.
Stated simply, the process is about
people, and without the support of the
people, a community cannot achieve
the transformative growth that is
providing more people the opportunity to remain on Long Island, revi-

talize economically depressed downtowns, strengthen and diversify the
tax base and propel Long Island into
the future.
Nicholas J. Cappadora is an Associate
at Uniondale based law firm Sahn Ward
Coschignano, PLLC and represents developers and local municipalities in land use
and zoning matters.
1. Definition from website homepage: http://
www.tod.org
2. Term first used in a landmark United States
Supreme Court case Village of Euclid, Ohio v.
Ambler Realty Co., 272 U.S. 365 (1926) which
bolstered local municipalities power to adopt
zoning ordinances.
3. Form Based Code Institute Definition:
https://formbasedcodes.org/definition/
4. Wyandanch Rising: A Community’s
Transformation, published April 2016: https://
townofbabylon.com/DocumentCenter/View/2180
5. Village of Hempstead Downtown
Revitalization Program: https://www.
ny.gov/sites/ny.gov/files/atoms/files/
DRIHempsteadApplication.pdf
6. See Town Law §261-b (granting Town Board
power and authority to grant zoning incentives
and bonuses to the permissible density, area,
height, use and others to advance specific
physical, cultural and social policies set forth
in a comprehensive plan); similar enabling
statue for Villages in Village Law §7-703 and
in City Law §81-d for Cities.
7. See Mineola Village Code §550-5.I(6)
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We Care
We Acknowledge, with Thanks,
Contributions to the WE CARE Fund
Donor

In Honor of

Hon. Andrea Phoenix

Patricia M. Latzman, Richard Keidel
Award Recipient

Hon. Andrea Phoenix

John P. McEntee, being named Chair
of the Board of Trustees of Molloy College

Hon. Marie G. Santagata

Gale D. Berg, Nassau County Women’s
Bar Association Virginia Duncombe
Award Recipient

Hon. Marie G. Santagata

Hon. Richard S. Kestenbaum, Nassau County
Magistrates Association Hon. Frank J.
Santagata Award Recipient

Douglas J. Good

John P. McEntee, being named Chair of the
Board of Trustees of Molloy College

IN HONOR OF PATRICIA M. LATZMAN,
RICHARD KEIDEL AWARD RECIPIENT
Hon. Carnell T. Foskey
Hon. Sondra Pardes
Hon. Andrea Phoenix
Hon. Marie G. Santagata
		

IN HONOR OF STEPHEN W. SCHLISSEL, HAPPY 80TH BIRTHDAY
Fass & Greenberg, LLP
Samuel J. Ferrara
Marilyn K. Genoa
Adrienne Hausch
Carol Kantor
Sandra, Lougene & Liz
Hon. Denise Sher
Hon. Peter B. Skelos
Jill C. Stone

DONOR

IN MEMORY OF

Hon. Ruth C. Balkin

Stephen Kutner

Samuel J. Ferrara

Stephen Kutner

Adrienne & Roger Hausch

Frank Dopman

Patrick McCormack

Frank Dopman

Hon. Andrea Phoenix

Roberto Brandveen, brother of
Hon. Antonio I. Brandveen

Kieth I. Rieger

Cleona Spano, mother of Paul Spano

Hon. Marie G. Santagata

Patricia DeMaria

Hon. Marie G. Santagata

Hon. Robert Roberto

Hon. Marie G. Santagata

Cleona Spano, mother of Paul Spano

Hon. Denise Sher

Mario Cavalluzzo, Sr., father of Mario
Cavalluzzo, Jr.

Hon. Peter B. Skelos

Milt Israel, father of Roy Israel

Hon. Peter B. Skelos

Hon. Thomas A. Dickerson, Associate
Justice of the Appellate Division (Ret’d)

Hon. Peter B. Skelos

Cheryl E. Marsh

Alan Snowe

Walter Hartigan

Jill C. Stone

Celia Rubin

Hon. Ruth C. Balkin

Roberto Brandveen, brother of
Hon. Antonio I. Brandveen

IN MEMORY OF HON. JACK MACKSTON,
JUDGE TO THE COUNTY COURT (RET.)
Joanne & Frank Gulotta, Jr.
Hon. Peter B. Skelos
Hon. Denise Sher

Checks made payable to
Nassau Bar Foundation — WE CARE

Contributions may be made by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501
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Pro Bono Attorney of the Month

Seth Koslow

BY SUSAN BILLER

It is with great pleasure that Nassau Suffolk Law
Services’ Volunteer Lawyers Project (VLP) and the
Nassau County Bar Association recognize Seth Koslow
as our most recent Pro Bono Attorney of the Month.
Mr. Koslow, a solo practitioner in Mineola, specializes
predominantly in criminal defense and family court
matters. We honor him this month for his dedication to
providing legal services in matrimonial matters to indigent and disabled members of our community. Since he
first volunteered with the VLP in 2016, Mr. Koslow has
donated over 73 hours of his time assisting these clients
obtain fair divorce resolutions and a fresh start in life.
Mr. Koslow studied Business Administration at The
American University, and graduated from Touro Law
School in 2013. He was admitted in New York and
the United States District Court of the Southern and
Eastern Districts of New York in 2014. Upon admission he spent three years with the Queens District
Attorney’s Office, honing his litigation skills. He then
departed the District Attorney’s Office to set up his
own practice, where he handles both civil and criminal
matters.
Although Mr. Koslow did not have any experience
in matrimonial litigation when he approached the
VLP seeking to volunteer, he did not hesitate when
asked to assist on an uncontested matrimonial matter. Throughout his life, he has been dedicated to

giving back to his community through volunteering at
local youth groups and the Ronald McDonald House.
Once he became an attorney, accepting a case at the
Volunteer Lawyers Project was a natural decision.
Mr. Koslow credits his mentor, Wendy Hamberger,
Esq., for guiding him through his initial cases. Ms.
Hamberger helped create an uncontested matrimonial
law initiative in 2014. The immediate goal was to
reduce the substantial waiting list of qualifying low-income plaintiffs. These individuals had been unable to
navigate the complicated process of an uncontested
divorce pro se, and could not move forward with their
lives without legal representation. Ms. Hamberger was
able to enlist the assistance of several other attorneys,
who were enthusiastic about pro bono and interested in
developing additional legal skills.
Ms. Hamberger’s commitment to mentorship
allowed Mr. Koslow to develop the necessary skills to
represent his client successfully. He believes that Ms.
Hamberger’s mentorship was crucial to his success at
VLP, as it alleviated many of the stressors that come
with embarking into an unfamiliar area of the law.
Mr. Koslow enjoys having the opportunity to strategize
with Ms. Hamburger, which allows each case to become
an invaluable learning experience. He now feels comfortable representing clients with more complicated
matters.

TICKETS $100
SPONSORSHIPS STILL AVAILABLE

THE WE CARE FUND
PROUDLY PRESENTS:
AN EVENING OF FABULOUS

LAS VEGAS
ENTERTAINMENT
Featuring: Live Music, Comedy, Games
and Vegas Style Buffet
Saturday, October 13 from 7 pm to 11 pm
Nassau County Bar Association
15th and West Street, Mineola, New York
For more information contact:Jody Ratner
516-747-4070 ext. 226; jratner@nassaubar.org
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Mr. Koslow recognizes that volunteering with the
VLP has allowed him to assist individuals with whom
he ordinarily would not have the opportunity to work.
He enjoys building a relationship with each individual. In fact, he and one of his grateful VLP clients still
keep in touch long after the matter settled. He finds
it incredibly satisfying to see that his pro bono work
leaves a meaningful impression on his clients.
Mr. Koslow emphasizes that the greatest reward
associated with providing pro bono service is the
unique opportunity to help members of the community gain access to justice. He notes: “If you are feeling
unsure about providing pro bono services, I really urge
you to take the plunge. The Volunteer Lawyers Project
has allowed me to venture into areas I may not have
had the confidence to try. I look forward to becoming a
mentor for other attorneys so that they can also help to
close the justice gap.”
Susan Biller, Pro Bono Coordinator of the Volunteer
Lawyers Project, states: “We are so grateful to Seth
for his enthusiastic dedication to our program. He has
such a vested interest in public service, and brings
sound legal advice and guidance into all of his cases. He
is someone we know we can count on.”
In addition to his practice of law, Mr. Koslow has
recently contributed an article to the Nassau Lawyer
entitled: “Sealing of Criminal Records: Apply Alone,
at Your Own Risk.” (November, 2017) He also enjoys
spending time with his wife and two children, cooking,
and is an avid sports fan. He is looking forward to the
arrival of his third child in January of 2019.
The Volunteer Lawyers Project is a joint effort of Nassau
Suffolk Law Services and the NCBA, who for many years,
have joined resources toward the goal of providing free
legal assistance to Nassau County residents who are dealing with economic hardship. Nassau Suffolk Law Services
is a non-profit civil legal services agency, receiving federal,
state and local funding to provide free legal assistance
to Long Islanders, primarily in the areas of benefits advocacy, homelessness prevention (foreclosure and eviction
defense), access to health care, and services to special populations such as domestic violence victims, disabled, and
adult home residents. If you would like to volunteer, please
contact Susan Biller, Esq. (516)292-8100, ext. 3136.
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CIVIL SERVICE ...

Continued From Page 3
anonymously.
Under New York’s Civil Service
Law, certain applicants are awarded extra credits for their service.
Examination scores are enhanced for
veterans (disabled and non-disabled)
who have served in active duty during
wartime and have been honorably discharged or released. A disabled veteran receives ten extra points on an open
competitive exam and five points on a
promotional exam. And a non-disabled
veteran can receive five points on an
open competitive exam and a two and
one-half point increase on a promotional exam. 56
Children of firefighters and police
officers killed in the line of duty as
well as the children and siblings
of firefighters and police officers
who died as a consequence of the
September 11, 2001, Word Trade
Center terrorist attack are entitled
to extra credits under specific circumstances.7 In addition, disabled applicants are exempt from the examination process, when certified as
impaired from physical or mental
barriers to employment.8
Civil Service employment is made
up of unclassified and classified services. Unclassified service comprises:
(a) all elective offices;
(b) all offices filled by election
or appointment by the legislature on joint ballot;
(c) all officers and employees
of the state legislature, and all
officers and employees of any
other legislative body whose
principal functions and duties
are directly related to the performance of the legislative
functions of such body;
(d) all offices filled by appointment by the governor, either
upon or without confirmation
by the senate, except officers
and employees in the executive
department who are not heads

While the day-to-day process can appear slow
and inflexible, careful planning and creative
interpretation increases opportunities and efficiency
in government employment.
of divisions therein;
(e) the head or heads of any
department of the government
who are vested with authority, direction and control over
a department, and who have
power and authority to appoint
and remove officers and employees therein; and
(f) all members, officers and
employees of boards of elections.9
Classified service is divided into
four classes: exempt, non-competitive, labor and competitive. Exempt
class positions are limited to confidential deputies and assistants.10
Non-competitive positions do not
require a competitive exam. The competitive class, under Civil Service
Law § 44:
shall include all positions for
which it is practicable to determine the merit and fitness
of applicants by competitive
examination, and shall include
all positions now existing or
hereafter created, of whatever
functions, designations or compensation, in each and every
branch of the classified service,
except such positions as are in
the exempt class, the non-competitive class or the labor class.
In the competitive class, selection
takes place after the completion of
an examination designed to determine the merit and fitness of the
applicants.11 When appointing or promoting in the competitive class, the
employer may select from individuals
whose final rating in the examination
is equal to or higher than the rating
of the third highest ranking eligible
on the list.12 The labor class includes
employees such as construction work-

Have you heard the news?
CLE is now included with
your dues. Listen to what
colleagues have to say....
Wow, the CLE is FREE?!
Great deal!

This gives me more of a
reason to be a member!

This is the best thing the Bar
Association has ever come up with!
I pay $250 for unlimited CLE with the New York State Academy of Trial
Lawyers, so paying $75 a year more for my dues is a great deal!

Don't miss out! Join or renew now! (516) 747-4070

ers, nursing aides, dishwashers and
morgue aides.13
Each applicant has the burden
of establishing qualifications to
the satisfaction of the Commission.
Excluded from a qualification’s evaluation is experience acquired in violation of the Civil Service Law, such
as out-of-title work14 in the public
sector, or private sector employment
during the hours that an applicant
also reports public service employment. Refusal or failure to cooperate
with the Commission’s investigation
results in disqualification.
Investigation of the qualifications
and background of an individual eligible for employment may take place
even after appointment; certification
can then be revoked, and employment
terminated if information surfaces
which, if known prior to appointment, would have warranted disqualification. Certification cannot be
revoked, and appointments cannot
be terminated more than three years
after certification and appointment,
except in cases of fraud.15
Appointments may be subject to
a satisfactory medical or psychiatric examination. Good moral character and a satisfactory reputation are

requirements for appointment in any
position subject to the Civil Service
Rules. An applicant that lacks such
requirements is disqualified for
examination or after examination,
for certification and appointment.16
Placement on a list, however, does
not qualify an applicant for employment.17
Applicants that are disqualified
by Commission staff are entitled to
appeal to the Commission. A candidate may submit further information,
including medical reports, in support of the appeal. The Commission’s
resolution of the appeal constitutes
the final administrative decision.
Commission determinations are
challenged in Article 78 proceedings, where the standard of review
is whether the determination was
arbitrary and capricious.18 A court
does not have the power to overturn a final determination made by
the Commission as long as there
is a rational basis for the agency’s
decision, or if the act complained
of is illegal, arbitrary, capricious,
or without any legal basis. Nor can
the court substitute its judgment for
the expertise of an agency.19 Once a
rational basis for the determination
is found, the court’s power to overrule
the Commission’s decision to disqualify petitioner from that specific Civil
Service position in Nassau County
ends and the Article 78 petition will
be dismissed.
A firm line of court decisions
See CIVIL SERVICE, Page 21

Mindfulness Yoga Workshop

Would you like to feel less stressed and more relaxed?
Mindfulness yoga helps to quell anxiety, reduce stress, aid relaxation
and facilitate health and well-being.
You will learn ways to bring this practice into your daily life.
The NCBA’s Lawyer Assistance Program is pleased to invite members to
participate in this eight-week Mindfulness Yoga Workshop.

v

Fall Session 2018

September 26
October 3, 10, 17, 24, 31
November 7, 14
All classes meet on Wednesdays, 5:30-6:45 p.m.
$120 workshop fee
Classes held in the lower level President’s Room
at the Nassau County Bar Association.

ENROLLMENT IS LIMITED - ACT NOW!
Please contact Beth Eckhardt at
eeckhardt@nassaubar.org or (516)747-4070
Instruction will be provided by Edith Jason,
a Kripalu Certified Yoga Teacher.
Edith has been teaching Yoga for 30 years.
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Continued From Page 20
demonstrates the extraordinary difficulty in challenging the administrative determinations. In Harpur
v. Cassano, the Second Department
held that “our review of an agency
determination that was not made
after a quasi-judicial hearing is limited to consideration of whether the
determination was made in violation
of lawful procedure, was affected
by an error of law, or was arbitrary
and capricious or an abuse of discretion.”20 Harpur also held that “[i]nsofar as relevant here, the respondents
had a rational basis for the determination not to appoint the petitioner
to the rank of fire marshal. The
determination was neither arbitrary
and capricious nor an abuse of discretion under Civil Service Law §
61(1), and was not contrary to the
merit and fitness requirements of
the New York Constitution (see N.Y.
Const., art. V, § 6).”21 Civil service
law is also interpreted by New York
State’s agencies, including the New
York State Comptroller and the New
York State Attorney General.
Civil service law and administration is a complex and rule-based
system with specific goals. While
the day-to-day process can appear
slow and inflexible, careful planning
and creative interpretation increases opportunities and efficiency in
government employment.

Martha Krisel, NCBA Past President, is the
Executive Director of the Nassau County
Civil Service Commission. Deputy County
Attorney Susan Tokarski is a member of the
NCBA Labor & Employment Committee and
is the Section Chief, Labor & Employment,
Office of the Nassau County Attorney. With
gratitude to Brittney McCartney, a rising 2L
at Suffolk University Law School, and to
college students Francesca Scotti and John
Bedell, for assistance in the research and
preparation of this article.
1. Protecting the Deep State: Making Sense of Section 107 of New York’s Civil Service Law. Albany
Law School. Government Law Center. Bennett
Liebman, Government Lawyer in Residence (June
2018).
2. Civ. Serv. Law §15; Nassau County Charter
Article XII.
3. http://www.nassaucivilservice.com/NCCSWeb.
4. See, e.g., Librarian I, Exam No. 5424CR.
5. Civ. Serv. Law §85. See https://www.cs.ny.gov/
vetcredits/.
6. https://www.cs.ny.gov/vetcredits/.
7. Civ. Serv. Law §85.
8. Civ. Serv. §55-a.
9. Civ. Serv. Law §35.
10. Civ. Serv. Law §41.
11. Civ. Serv. Law §44.
12. Appointment or promotion from an eligible list
to a position in the competitive class shall be made
by the selection of one of the three persons certified by the appropriate civil service commission
as standing highest on such eligible list who are
willing to accept such appointment or promotion.
Civ. Serv. Law §61.
13. Civ. Serv. Law § 43.
14. Civ. Serv. Law §61(2).
15. Civ. Serv. Law §50.
16. Civ. Serv. Law §50.
17. See, e.g., Harpur v. Cassano, 129 A.D.3d 964
(2d Dept. 2015).
18. See, e.g., Jennings v. New York State Office of
Mental Health, 90 N.Y.2d 227, 238 (1997).
19. Hughes v. Doherty, 5 N.Y.3d 100 (2005).
20. 129 A.D.2d at 965.
21. Id. at 966.

LAW YOU SHOULD KNOW
LAW YOU SHOULD KNOW
on 90.3 FM WHPC
Celebrating 25 Years!

Hosted by: Kenneth J. Landau, Esq.

Shayne, Dachs, Sauer & Dachs, LLP • Mineola
What to Do if You are
Stopped by the Police or Arrested
Wed, Sept 12, 2018 • 3 p.m.
or Sun, Sept 15, 2018 • 7 a.m.

Tips for a Successful Mediation
Wed, Sept 19, 2018 • 3 p.m.
or Sun, Sept 23, 2018 • 7 a.m.

Can You Obtain A Copyright or Trademark
Wed, Sept 26, 2018 • 3 p.m.
or Sun, Sept 30, 2018 • 7 a.m.

Going from Lawyer to Pastry Chef
Wed, Oct 3, 2018 • 3 p.m.
or Sun, Oct 7, 2018 • 7 a.m.

The Ten Myths of Elder Law & Estate
Wed, Oct 10, 2018 • 3 p.m.
or Sun, Oct 14, 2018 • 7 a.m.

Student Loan Forgiveness
Wed, Oct 17, 2018 • 3 p.m.
or Sun, Oct 21, 2018 • 7 a.m.

On 90.3 FM radio or voicestream over the internet
at www.ncc.edu/whpc
or search “WHPC” on iTunes or speaker.com for Podcast
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Sustaining Members
2018 - 2019

Every year thousands of attorneys renew their membership
in the Nassau County Bar Association. In addition to dues,
some members show their appreciation to the NCBA by
making a special contribution and becoming a
Sustaining Member.
The NCBA is grateful for these individuals, who strongly
value the NCBA’s mission and its contributions to the
betterment of the legal profession.
Martin P. Abruzzo
Martha Krisel
Mary Ann Aiello
John F. Kuhn
Mark E. Alter
Donald F. Leistman
Leon Applewhaite
Steven G. Leventhal
Rosalia Baiamonte
Peter H. Levy
Ernest T. Bartol
Gregory S. Lisi
Howard Benjamin
Robert G. Lucas
Jack A. Bennardo
Hon. Roy S. Mahon
Allan S. Botter
Peter J. Mancuso
Howard R. Brill
Tomasina C. Mastroianni
Hon. Maxine S. Broderick
John P. McEntee
Neil R. Cahn
Christopher T. McGrath
Louis F. Chisari
Anthony J. Montiglio
Alan W. Clark
Matthew Morris
Hon. Leonard S. Clark
Rose Nankervis
Richard D. Collins
Hon. Michael L. Orenstein
Daniel J. Dillon
Michael E. Ratner
Hon.Dorothy D. T. Eisenberg
George P. Ricci
Charo Ezdrin
Catherine Rizzo
Howard S. Fensterman
Marc W. Roberts
Jordan S. Fensterman
Edward T. Robinson III
Samuel J. Ferrara
Leonard M. Rosenberg
Ellen L. Flowers
Hon. Marie G. Santagata
Lawrence R. Gaissert
Stephen W. Schlissel
Marc C. Gann
Hon. Peter B. Skelos
Eugene S. Ginsberg
Ira S. Slavit
John J. Giuffre
Hon. Arthur D. Spatt
Douglas J. Good
Hon. Joseph J. Sperber
Elliot S. Gross
Jill C. Stone
Hon. Frank A. Gulotta Jr.
Joseph B. Strassman
Alan B. Hodish
Sanford Strenger
Warren S. Hoffman
Claire Talwar
Student
Loan
Forgiveness
James P. Joseph
Thomas A. Toscano
Elena Karabatos
Hon. Joy M. Watson
Hon. Susan T. Kluewer

To become a Sustaining Member
please contact the
NCBA Membership Office
(516)747-4070
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PADAVAN ...

Continued From Page 10
dences are permitted to house up to
fourteen persons.11 Similarly, restrictive covenants limiting the use of
a given property to occupancy as a
single-family dwelling are superseded by the Padavan Law. The Second
Department made this clear in the
matter of Crane Neck Ass’n, Inc. v.
NYC/Long Island Cty. Servs. Grp.
in holding, “it is our view that as a
matter of public policy, such a private
restrictive covenant as the one at bar
may not be enforced so as to prevent
the establishment of community residences under the Mental Hygiene
Law.”12
The legislative scheme set up by
the Padavan Law presents a real
challenge for municipalities and residents of communities that/who desire
to preserve the character of those
communities. While all can appreciate the intent of the legislation,
perhaps it has run its course. At the
time the Padavan Law was enacted,
institutionalization of persons with
mental health challenges was the
norm. Now that the law has been in
effect for approximately thirty (30)
years, there has been a proliferation
of group homes. Much of the stigma surrounding mental health issues
has been eradicated and virtually no
one suffering from a mental illness
other than the criminally insane is
confined to a mental institution for
any prolonged period. In light of this,
perhaps the time has come to revisit
the Padavan Law and re-work the
legislation to afford municipalities
and residents more of a say when it
comes to converting single family residences to group homes right in their
own backyards.
Further, the Padavan Law seems
to now encompass types of treatment facilities that go far beyond the
law’s original intent. For example,
the facility proposed for Glen Cove
is a for-profit residential treatment
facility for food-related disorders that
will temporarily house transient residents for thirty days at a time. This
sort of set up differs greatly from how
courts have historically justified the
supplanting of local zoning ordinances. For example, In Crane, supra, the
Court upheld the establishment of
the group home in an area zoned for
single-family homes because:
[t]he goal is to establish a relatively permanent, stable environment, operating as a single
household unit under a set of
houseparents, which as much
as possible bears the generic
characteristics of the traditional family.13
The Court in Crane also gave
examples of other courts upholding
the establishment of group homes in
such residential neighborhoods:
[t]he Ferraioli court’s analysis
of the problem of the establishment of group residences
in areas zoned for single family dwellings has been applied
in a number of cases involving an assortment of groupings (see Group House of Port
Washington v. Board of Zoning
& Appeals of Town of North
Hempstead, 45 N.Y.2d 266, 408
N.Y.S.2d 377, 380 N.E.2d 207
[group home consisting of two
permanent surrogate parents
and seven children, with tem-

porary replacements available
for the surrogate parents];
Little Neck Community Assn.
v. Working Organization for
Retarded Children, 52 A.D.2d
90, 383 N.Y.S.2d 364, mot. for
lv. to app. den. 40 N.Y.2d 803,
387 N.Y.S.2d 1030, 356 N.E.2d
482 [group home for seven to
twelve retarded children organized to emulate a biological
family unit]; Incorporated Vil.
of Freeport v. Association for
Help of Retarded Children, 94
Misc.2d 1048, 406 N.Y.S.2d
221, affd. 60 A.D.2d 644, 400
N.Y.S.2d 724 [community
residence for eight retarded
adults with house parents]).14
A facility that has a constant
turnover of clientele and service providers coming and going
daily to provide meals, massages, therapy, etc. bears no resemblance to a family in the sense
described in the case law cited
above. Further, the patients
have significant resources and
are not special-needs children
with no alternative as described
in the cited cases. Yes, the
Commissioner still upheld the
placement of this facility in this
historic home in a beautiful
residential community.
With such a grim outlook for
municipalities objecting to a proposed
site for a facility under the Padavan
Law, something must be done. Glen
Cove did everything right: held a
public hearing and developed a substantial record of community-members’ valid concerns, documented for
the Commissioner the existing seven
(7) group homes in the immediate
vicinity of the proposed site, proposed
several viable alternate sites, and, as
a united front presented its objections
to the Commissioner. If a municipality
cannot prevail in such a case, it begs
the question if it ever can. Although
courts have found that the Padavan
Law does not deprive citizens of their
constitutional right to due process,15
that finding may be ripe for review in
light of the way the cases have come
down over time consistently in favor
of the State. Alternatively, it is time
for the State legislature to take steps
to modify the law.
Kristina S. Heuser is the Deputy City
Attorney for the City of Glen Cove (disclaimer: she has had no direct involvement
in either the administrative proceeding or
litigation described hereinabove to which
Glen Cove is a party) and the principal
of Kristina S. Heuser, P.C.. Her practice
is focused in the areas of municipal law,
appeals, civil rights, and employment law.
1. Mental Hyg. Law §41.34(c)(1).
2. Zubli v. Cmty. Mainstreaming Assocs., Inc.,
102 Misc. 2d 320, 326–27, 423 N.Y.S.2d 982,
987 (Nassau Co. Sup. Ct., 1979), aff’d, 74 A.D.2d
624, 425 N.Y.S.2d 263 (1980), modified sub nom.
Zubli v. Cmty. Mainstreaming Assn., Inc., 50
N.Y.2d 1024, 410 N.E.2d 746 (1980)
3. Id.
4. Board of Educ. of Sewanhaka Central High
School Dist. v. Surles, 145 Misc.2d 149 (Nassau
Co. Sup. Ct., 1989)
5. Id. at 155-56.
6. Id. at 153.
7. Town of Hempstead v. Comm’r, State Office of
Mental Retardation & Developmental Disabilities, 119 A.D.2d 582 (1986).
8. Id.
9. Id. at 583.
10. See, e.g., Board of Managers, Artist Lake
Condominium v. Rios, 166 Misc.2d 381 (Suffolk
Co. Sup. Ct., 1995).
11. Id. at 384-5.
12. 92 A.D.2d 119, 123 (2d Dept. 1983).
13. Id. at, 127.
14. Id.at 124.
15. Mehta v. Surles, 905 F.2d 545 (2d Cir. 1990).

ASSOCIATION NEWS

Hofstra Continuing Education Pre-Collegiate Discovery Institute offered a five-day
program, “Pre-Collegiate Law Institute.” Twenty high school students prepared for
a mock trial held at the Nassau County Supreme Court in Mineola, presided over by
District Court Judge Maxine S. Broderick. The program was taught by three Hofstra
Law School Students: Allison Stapleton, Vincent Scotti and Ryan Nelson. Hofstra’s
Precollegiate Discovery Institute offers middle and high school students the opportunity to learn on a college campus in first-rate facilities as they explore future jobs
in many fields.

Another Member Benefit
Equinox Roslyn Preferred Pricing
NCBA members are exclusively invited to take advantage of preferred pricing at Equinox
Roslyn in Glen Cove Plaza at 90 Northern Blvd.
Jump start or continue your path to results with innovative Group Fitness classes, highly
educated Personal Trainers, and ultra-luxe locker room amenities that generate complete rejuvenation. For more information, please reach out to Joseph.Albini@equinox.com.

MEMBERS ...
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Court (Monday-Thursday, morning or
afternoon, for three hours). You are
not required to appear again on it;
other volunteer attorneys are available
for any continuing matters. Attorneys
from all practice areas are welcome;
training and mentoring is provided.
Details page 17.

Open House
NCBA invites Nassau residents to
Domus for one-on-one consultations
with volunteer attorneys to ask about
any legal issue or questions they may
have. The Open House is presented
twice a year; our next Open House is
Thursday, October 25. Attorneys in
all practice areas are encouraged to
attend; we ask attorneys to sign up for
a two-hour shift. Details page 16.

Senior Citizen Consultation Clinics
Share your legal knowledge at
the NCBA’s monthly Senior Citizen
Consultation Clinics. Attorneys who
practice law in health, elder care,
and trusts and estates, are most
needed for the monthly clinics, held
9:30-11:00 a.m., at Domus. Upcoming
dates: September 14, November 15
and December 13. Details page 17.

Student Mentoring
Attorneys provide valuable adult
guidance and serve as role models for
middle school students in one-on-one
sessions held at local middle schools.
The commitment is twice a month, for
less than an hour, but the rewards and
appreciation you receive are immeasurable. Mentors are always in demand.
Details page 9.

Community Relations
& Public Education
Attorneys educate the public on the
law by developing and implementing
seminars, projects and programs, including the Annual Law Day, held in May.

NYS High School Mock Trial
Tournament
Attorneys encourage and motivate
high school students to consider a
career in the legal profession by serving
as a team coach or trial judge during
the annual New York State Mock Trial
competition. The student teams argue
cases in actual courtrooms, and the
winning Nassau County team goes on
to compete in the State finals.

Speakers Bureau
Love to talk about the law? Instill
a better understanding of the law by
addressing community groups, business groups and other local organizations.

BOLD Program
If you are fluent in a second language, help translate legal concepts
and counsel residents in their native
tongue through our unique Bridge Over
Language Divides (BOLD) program.
To translate at clinics, it is especially
important to have attorneys fluent
in numerous languages. By acting as
translators, we avoid having children
interpret for their relatives. You do not
need expertise in a particular practice
area to participate in this program.
When you address a high school
class, give a presentation at a meeting
of a community organization, consult
with a senior citizen at our in-house
clinic, coach a high school mock trial
team, serve as a mentor to a middle
school student, or help keep a family
from losing its home, you fulfill our
commitment to serve the community. Once you volunteer, you not only
have the satisfaction of helping those
in need, you will be recognized at the
Annual Pro Bono Cocktail Reception,
to be held on Thursday, April 4, 2019.
We look forward to your participation!
For more information on any of
these opportunities, call (516)7474070, Email info@nassaubar.org, or
visit nassaubar.org.
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NCBA New Members
We welcome the following new members

Michael V. Guadalupe

Margarite Moshe

Attorneys

Students

Jayne Guarino

Alexandra D. Mule

Joenni Abreu

Leah Rebecca Auni

Michael Ian Hauszpigel

John Patrick Murray

Milber Makris Plousadis

Sabrina Bekios

William Hoffer

Megan E. Musachio

& Seiden, LLP

Leanne C. Bernhard

Danielle Izzo

Joseph F. Nunziata

David De Siver

Natalie C. Bono

Sara Michelle Kitchen

Joseph A. Percario III

Kendra Bryan

Jordan W. Kohn

Matthew J. Perticone

Brendan C. Carman

Hector Laserna

Alva Prenga

Bayard Carmine Carmiencke

Robert H. Levinson

Joshua P. Quinonez

Carl C. Chen

Dylan J. Lord

Aaron T. Smallets

Rita Maria Cinquemani

James M. Lynch

Eduardo R. Sotomayor

Brittany N. Dolan

Riley Thomas Maud

Teresa Lynn Staiano

Sean N. Simensky

Jitesh Dudani

Alison B. McCaffrey

Katelyn E. Vaiana

Rivkin Radler LLP

Jonathan M. Goldhirsch

Robert Thomas McEntee

Benjamin B. Young

Rogak, Gibbons & DeSiver, LLP
Michael E. Jaffe
Pazer Epstein & Jaffe, PC
Catherine M. Montiel
Miller Montiel & Strano, P.C.
William Scheffer
NYU Winthrop Hospital

NCBA Committee Meeting Calendar • Sept. 12 - Oct. 10, 2018
Questions? Contact Stephanie Pagano (516) 747-4070 spagano@nassaubar.org
Please Note: Committee Meetings are for NCBA Members only. Dates and times are subject to change.
Check website for updated information: www.nassaubar.org
Criminal Court Law & Procedure
Wednesday, September 12
12:30 p.m.
Daniel W. Russo

Veterans & Military Law
Tuesday, September 18
12:30 p.m.
Gary Port

Animal Law
Tuesday, September 25
6:00 p.m.
Matthew A. Miller

Publications
Thursday, October 4
12:45 p.m.
Anthony J. Fasano/Rhoda Y. Andors

Access to Justice
Wednesday, September 12
12:30 p.m.
Joseph R. Harbeson/Dorian R. Glover

LGBTQ
Thursday, September 20
8:30 a.m.
Joseph G. Milizio/Barrie E. Bazarsky

Women In the Law
Wednesday, September 26
12:30 p.m.
Christie R. Jacobson

Community Relations & Public Education
Thursday, October 4
12:45 p.m.
Moriah Adamo

Association Membership
Wednesday, September 12
12:45 p.m.
Adam D’Antonio

Joint Committee Meeting of Civil
Rights/New Lawyers
Thursday, September 20
12:30 p.m.
Robert L. Schonfeld (Civil Rights );
Jamie A. Rosen, John C. Stellakis (New
Lawyers)

Alternative Dispute Resolution
Thursday, September 27
12:30 p.m.
Marilyn K. Genoa/Jess A. Bunshaft

Matrimonial Law
Wednesday, September 12
5:30 p.m.
Jennifer Rosenkrantz
Family Court Law & Procedure
Thursday, September 13
5:30 p.m.
Ellen Pollack
General, Solo and Small Law Practice
Management
Monday, September 17
12:30 p.m.
Deborah E. Kaminetzky
Intellectual Property
Monday, September 17
12:30 p.m.
Andrea N. Grossman

Joint Committee Meeting of Attorney/
Accountants / Real Property Law
Thursday, September 20
6:00 p.m.
Jennifer L. Koo/Edith Reinhardt (Attorney/Accountants); Mark S. Borten/Anthony W. Russo/Bonnie Link (Real Property)
Tax Law
Friday, September 21
12:30 p.m.
Brad Polizzano/Michelle E. Espey
Construction Law
Friday, September 21
12:30 p.m.
Michael D. Ganz

Elder Law Social Services Health
Advocacy
Thursday, September 27
5:30 p.m.
Kathleen Wright/Danielle M. Visvader
Education Law
Tuesday, October 2
12:30 p.m.
Candace J. Gomez
Hospital & Health Law
Thursday, October 4
8:30 a.m.
Douglas M. Nadjari

Labor & Employment
Tuesday, October 9
12:30 p.m.
Paul F. Millus
Association Membership
Wednesday, October 10
12:45 p.m.
Adam D’Antonio
Real Property Law
Wednesday, October 10
5:30 p.m.
Mark S. Borten/Anthony W. Russo/Bonnie Link
Matrimonial Law
Wednesday, October 10
5:30 p.m.
Jennifer Rosenkrantz
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In Brief
The Nassau Lawyer welcomes submissions to the IN BRIEF column announcing news, events and recent accomplishments of its current members. Due
to space limitations, submissions may
be edited for length and content.
PLEASE NOTE: All submissions to the
IN BRIEF column must be made as
WORD DOCUMENTS.

Forchelli Deegan Terrana LLP is
proud to announce that Douglas
W. Atkins was recently appointed
to a five year term on the Executive
Board of the South Huntington
Sports Club. Real Estate Weekly
spotlighted the Leading Ladies of
Real Estate which included firm
Partners Andrea Tsoukalas Curto,
Kathleen Deegan Dickson and
Judy L. Simoncic while the Long
Island Business News profiled Ms.
Dickson and Ms. Curto in Law: Ones
to Watch. Russell G. Tisman was
appointed to the board of directors
of Harboring Hearts in Manhattan,
which supports heart transplant
patients, families and caregivers
and Gerard Luckman presented
to the Small Business Subcommittee
of the Chapter 11 Lawyers Advisory
Committee United States Bankruptcy
Court, Eastern District of NY. The
title of the seminar was, ‘Chapter
11 Primer: The Basics of What You
Need to Know.’ Robert Renda pro-

filed as a Who’s Who in
Tax Certiorari by the Long
Island Business News.
John Bues was a panelist
at the Real Estate Summer
Series CLE: Best Practices
and Pearls of Wisdom –
‘Contract Negotiations –
What Goes What Stays,’
hosted by the Suffolk
Academy of Law.

Education, a nonprofit organization that publishes the
publications
Behavioral
Health News and Autism
Spectrum News, to serve
as Vice Chair of its Board
of Directors for the 2018 –
2019 fiscal year. Robert L.
Schonfeld, counsel to the
firm who focuses his practice in anti-discrimination
litigation in the State and
Farrell Fritz is pleased to
Marian C. Rice
Federal Courts to enforce
welcome Philip Butler,
the right of persons with
a land use and municipal
disabilities
to live and access serassociate in the Hauppauge office.
Lee Peretz has joined the firm as a vices in the community, was recentbusiness development manager in the ly appointed by the Nassau County
Uniondale office while Richard Qua- Bar Association to serve as Chair
trano has joined the firm as a corpo- of its Civil Rights Committee for a
one year term. Mr. Schonfeld prerate associate at the same location
viously served as Vice Chair of the
Moritt Hock & Hamroff LLP, Committee.
proudly announces that Rachel A.
Fernbach, an associate of the firm Adam Silvers, Managing Partner at
concentrating her practice in the Ruskin Moscou Faltischek P.C., anarea of not-for-profit law, represent- nounced today that Jennifer Hilling health care providers, behav- man, a Partner in the firm who is a
ioral health providers and agencies member of the Trusts and Estates
that provide services for individuals Practice Group concentrating her
with intellectual and developmen- practice on Surrogate’s Court protal disabilities and Deputy Director ceedings, including accounting, proand Assistant General Counsel for bate and discovery, as well as other
the New York State Psychiatric trial and appellate court matters
Association, the medical specialty related to trusts and estates, was
association of psychiatrists practic- recently recognized as one of the reing in New York State, was recently gion’s Outstanding Women in Law by
appointed by Mental Health News Hofstra Law.

NCBA President-Elect Rick Collins,
a founding partner at the firm
Collins Gann McCloskey & Barry
PLLC, serves as Co-Chair of the New
York State Bar Association Criminal
Justice Section’s Sealing Committee.
He presented his committee’s proposal in favor of a federal record sealing
law for low-level, non-violent crimes
to the NYSBA Executive Committee,
which adopted it as State Bar policy.
Franchina Law Group, LLC announces that Kathleen Wright has been
nominated by her peers and recognized for distinguished achievement,
dedication to the legal profession,
and commitment to the organized
bar and service to the public and
named a Fellow of The New York Bar
Foundation. As Foundation ambassadors, Fellows exemplify the spirit
of caring and sharing by demonstrating their belief that the practice of
law is a helping profession.
Karen
Tenenbaum,
Hana
Boruchov and Lance Rothenberg
of Tenenbaum Law, P.C., spoke at
the 2018 Accounting and Finance
Show on various tax topics, including IRS and NYS Tax Collection.
Karen is also speaking at the LIU
Civil and Criminal Tax Controversy
Forum on NYS Residency Audits.
Ms. Tenenbaum’s article, “Don’t Lose
Your NYS Driver’s License Due to
Unpaid Taxes” was featured in the

SENIOR CLINICS
FREE ONE-ON-ONE LEGAL CONSULTATIONS
FOR NASSAU COUNTY RESIDENTS

UPCOMING CLINICS:
SEPTEMBER 14
NOVEMBER 15
DECEMBER 13
CLINIC TIME: 9:30-11:00 A.M.
TO REGISTER,
PLEASE CALL (516) 747-4070
NASSAU COUNTY BAR ASSOCIATION
15TH & WEST STREETS
MINEOLA, NY 11501
GPS: 133 15TH STREET, MINEOLA

Nassau Lawyer
NCCPAP, Nassau/Suffolk, July issue.
Stuart
Schoenfeld,
a
partner in Capell Barnett Matalon &
Schoenfeld’s Elder Law practice,
recently spoke to the Supporting Our
Young Adults Network on Parent’s
Estate and Financial Planning.
Mr. Schoenfeld also presented to
the National Multiple Sclerosis
Foundation support group, on the
topic of Long Term Care Planning.
Partners Yvonne Cort and Robert
Barnett contributed to “The Trusted
Professional.” Mr. Barnett was featured in the CPA Roundtable section, where he addressed the question “How did preparing for the Tax
Cuts and Jobs Act affect this year’s
tax season?” Ms. Cort was quoted
in the article “Bipartisan bill would
overhaul IRS for first time since
1998” and her professional profile
was also featured in The New York
Real Estate Journal.
Ronald Fatoullah, of Ronald
Fatoullah & Associates, lectured

SALT ...

Continued From Page 9
allow New Yorkers to characterize
donations to these charitable funds as
fully deductible charitable contributions for federal income tax purposes,
while using the same donation to satisfy a portion of their state or local tax
liabilities. This only works, however,
if the Internal Revenue Service allows
donors to deduct the full amount of
their contribution as a charitable
deduction on their federal income tax
return.

The Federal Government’s
Proposed Regulations
On August 23, 2018, the U.S.
Department of the Treasury and the
IRS issued proposed regulations that
limit the deductibility of donations to
these funds.19 The proposed regulations
provide that, generally, if a taxpayer
donates to a local government or school
district charitable fund, the taxpayer
must reduce his/her federal deduction
for a charitable contribution by the
amount of any anticipated state or local
tax credit. If the available tax credit
does not exceed 15% of the taxpayer’s
donation, however, the taxpayer is not
required to reduce his/her charitable
deduction by the amount of the tax
credit.
For example, if a municipality offers
a 70% tax credit and a taxpayer donates
$1,000, the taxpayer will receive a $700
tax credit and can deduct up to the
remaining $300 on a federal tax bill as
a charitable deduction.
The IRS assumes that taxpayers
who contribute to these funds expect
to receive a benefit in return (a tax
credit) and applies the general rule
that when you make a charitable gift,
the fair market value of anything you
receive in return cannot be included
in your total charitable deduction (for
example, if you donate $100 to a charity and receive a gift worth $20, you
can only deduct $80 as a charitable
deduction).20 The IRS regulations are
proposed to apply to contributions made
after August 27, 2018.
Governor Cuomo has responded to
the proposed regulations by stating that
New York is confident that its “recent-

for the Advancement for Commerce,
Industry, and Technology Networking
Association’s first annual senior
healthcare summit regarding the
legal, financial and senior living
options in New York. Elizabeth
Forspan, the managing attorney of
the firm, was a guest on The Angela
Hart Show which can be seen on the
firm’s website. Elizabeth discussed
the importance of Medicaid planning
as well and being financially and
legally prepared for possible longterm care.
Solomon & Siris, PC is pleased to
congratulate Eric Zeni for achieving an “AV Preeminent” rating by
Martindale-Hubbell® Peer Review
Ratings™, the highest possible rating
in both legal ability and ethical standards. Eric was previously selected
as a Rising Star by Super Lawyers
in 2017.
Managing Partner Joseph G.
Milizio welcomed Todd Bass to
Vishnick McGovern Milizio LLP’s

Real Estate Law Practice Group. Mr.
Bass, Counsel in the firm who focuses his practice on residential and
commercial real estate transactions
and is responsible for assessing and
determining property and project valuations as a risk management control
in the scope of real estate investment
projects, has been named leader of
VMM’s residential real estate area.
  
Pegalis & Erickson, LLC is pleased
to announce that attorney Isabel
C. Mira has joined the Firm. Ms.
Mira has been a distinguished advocate for plaintiffs’ rights for more
than 16 years in the United States
and in South America. At Pegalis &
Erickson, LLC, she conducts pre-trial
litigation representing patients in
medical malpractice actions.
Frazer & Feldman, LLP is pleased
to announce that Christie R.
Jacobson, who has previously served
as an NCBA director, and Joseph P.
Lilly have been promoted to the position of Partner, and will continue to

Local governments and school districts appear to
be holding off on establishing the new charitable
funds until the federal government issues final
regulations regarding how it will treat donations to
these funds.
ly enacted opportunities for charitable
contributions to New York State and
local governments are consistent with
federal law and follow well-established
precedent. And make no mistake: we
will use every tool at our disposal,
including litigation, to fight back.”21

Four States Challenge the
Constitutionality of the TCJA
New York was the first state to
enact legislation to protect its residents
from a rise in federal tax liability and
other unwanted consequences of the
enactment of the TCJA and was the
first state to take legal action challenging the legislation.22
On July 17, 2018, the States of
New York, Connecticut, Maryland and
New Jersey, led by New York Attorney
General Barbara D. Underwood, filed
a lawsuit in the U.S. District Court
for the Southern District of New York
against the Secretary of the United
States Department of Treasury, the
United States Department of Treasury,
the Acting Commissioner of the IRS, the
IRS and the United States of America.23
In the complaint, the states allege that
the $10,000 cap on SALT deductions
violates Article I, Section 8, and the
Tenth and Sixteenth Amendments to
the United States Constitution and
seek declaratory and injunctive relief.24
The states assert that since Congress
enacted the first federal income tax in
1861, Congress has always provided a
deduction for all or a significant portion
of SALT in every federal income tax
law.25 The states allege:
As the drafters of the Sixteenth
Amendment and every subsequent Congress have understood,
the SALT deduction is essential to prevent the federal tax
power from interfering with the
States’ sovereign authority to
make their own choices about
whether and how much to invest

in their own residents, businesses, infrastructure, and more
– authority that is guaranteed
by the Tenth Amendment and
foundational principles of federalism. The new cap disregards
Congress’s hitherto unbroken
respect for the States’ distinct
and inviolable role in our federalist scheme. And, as many members of Congress transparently
admitted, it deliberately seeks to
compel certain States to reduce
their public spending.26

Waiting for Final Rules
Local governments and school districts appear to be holding off on establishing the new charitable funds until
the federal government issues final
regulations regarding how it will treat
donations to these funds. Meanwhile,
if a local government or school district
decides to establish a charitable fund
and authorize a tax credit in accordance with the new State laws, it may
wish to advise the community that
it cannot promise or guarantee that
property owners can successfully claim
a donation to the fund as a charitable deduction on their federal income
tax return and that taxpayers should
consult with a qualified tax advisor
with any questions regarding their tax
returns.
Lauren Schnitzer is an attorney with Lamb
& Barnosky, LLP in Melville, where she concentrates her practice on education, labor
and municipal law and civil litigation. She
can be reached at (631) 694-2300 or LS@
Lambbarnosky.com.
1. Public Law No. 115-97.
2. Public Law No. 115-97, Section 11042.
3. Id.
4. New York State Department of Taxation and
Finance, Preliminary Report on the Federal Tax
Cuts and Jobs Act, January 2018, available at
https://www.tax.ny.gov/pdf/stats/stat_pit/pit/preliminary-report-tcja-2017.pdf.
5. Id.
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focus their practice in education law.
PLEASE E-MAIL YOUR SUBMISSIONS TO:
nassaulawyer@nassaubar.org with subject
line: IN BRIEF
The In Brief column is compiled by Marian
C. Rice, a partner at the Garden City law
firm L’Abbate Balkan Colavita & Contini,
LLP where she chairs the Attorney
Professional Liability Practice Group.
In addition to representing attorneys
for nearly 35 years, Ms. Rice is a Past
President of NCBA.
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(516)512-2618
6. State of New York, Statement from Governor
Andrew M. Cuomo on Potential IRS Regulations
on Salt Deductions, May 23, 2018, available at
https://www.governor.ny.gov/news/statement-governor-andrew-m-cuomo-potential-irs-regulations-salt-deductions.
7. State of New York, Governor Cuomo Announces
New York, New Jersey, and Connecticut Launch
Coalition to Sue the Federal Government Over
Federal Tax Bill, January 26, 2018, available at
https://www.governor.ny.gov/news/governor-cuomo-announces-new-york-new-jersey-and-connecticut-launch-coalition-sue-federal.
8. S.7509-C; A.9509-C.
9. S.7509-C; A.9509-C, Part LL, §§ 5-8; GML §§ 6-t
and 6-u; Education Law §§ 1604(44), 1709(12-b),
2590-h(54).
10. GML §§ 6-t and 6-u; Education Law §§ 1604(44),
1709(12-b); New York Departments of State and
Taxation and Finance, Charitable Contributions to
Local Governments and School Districts Guidance,
May 16, 2018, available at https://www.dos.ny.gov/
lg/pdf/Charitable_Contributions_for_Local_Governments_School.pdf, (“Charitable Contributions
Guidance”) pp. 2-3. In New York City, the Chancellor determines whether to establish the fund.
Education Law § 2590-h(54); see also Charitable
Contributions Guidance, p. 2.
11. GML §§ 6-t and 6-u; Education Law §§ 1604(44),
1709(12-b), 2590-h(54).
12. RPTL § 980-a(1).
13. Id.
14. RPTL § 980-a(1) and (2).
15. RPTL § 980-a(2).
16. S.7509-C; A.9509-C, Part LL, §§ 5-8; GML §§
6-t and 6-u; Education Law §§ 1604(44), 1709(12-b),
2590-h(54).
17. State of New York, Charitable Contributions
Frequently Asked Questions, available at https://
www.ny.gov/local-government-charitable-contributions/charitable-contributions-frequently-asked-questions, p. 2.
18. https://www.ny.gov/local-government-charitable-contributions.
19. The proposed regulations are available in the
Federal Register, at https://www.gpo.gov/fdsys/pkg/
FR-2018-08-27/pdf/2018-18377.pdf.
20. See id.
21. State of New York, Statement from Governor
Cuomo Threatening Legal Action Over IRS Regulations on Salt Deductions, August 23, 2018,
available at https://www.governor.ny.gov/news/
statement-governor-cuomo-threatening-legal-action-over-irs-regulations-salt-deductions.
22. State of New York, Statement from Governor
Andrew M. Cuomo on Potential IRS Regulations
on Salt Deductions, May 23, 2018, available at
https://www.governor.ny.gov/news/statement-governor-andrew-m-cuomo-potential-irs-regulations-salt-deductions.
23. 1:18-cv-06427.
24. 1:18-cv-06427, Complaint, ¶¶ 124-141. Article
I, Section 8, of the United States Constitution sets
forth the federal government’s authority to impose
taxes. The Tenth Amendment to the United States
Constitution provides: “The powers not delegated
to the United States by the Constitution, nor
prohibited by it to the states, are reserved to the
states respectively, or to the people.” The Sixteenth
Amendment provides: “The Congress shall have
power to lay and collect taxes on incomes, from
whatever source derived, without apportionment
among the several states, and without regard to
any census or enumeration.”
25. 1:18-cv-06427, Complaint, ¶ 6.
26. Id., ¶ 1.
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Continued From Page 12
holders to apply for the exception. Once
the grace period ended, The Journal
News repeated its FOIL request, except
this time limiting the request to all
“non-exempt permit holders.” Putnam
County again denied the request on the
basis that disclosure would constitute an
unwarranted invasion of personal privacy and that disclosure could endanger
the life or safety of any person.
In the ensuing Article 78 challenging
the denial of the request, the Supreme
Court granted The Journal News’ petition, leading to an appeal by Putnam
County to the Second Department. The
Second Department began its analysis,
as most courts do in FOIL cases, by
reciting FOIL’s overarching purpose: “to
promote open government and public
accountability” and “impos[ing] a broad
duty on government to make its records
available.” The Second Department then
examined the Safe Act through this lens,
and held that the records were disclosable.
Perhaps one of the more entertaining discussions in the book is found in
Chapter 10, The Citizen—George and
Helen of Troy. The chapter focuses on
the tale of the Saratoga Performing
Arts Center (SPAC), and provides an
excellent illustration of how an everyday
citizen can really make a difference utilizing FOIL.
The SPAC amphitheater was constructed on state land and utilized $2
million in state money in its $4 million
construction, creating a unique relationship between the state and SPAC.
Orzechowski notes the relationship as
follows:
The relationship between the state
and SPAC is unique and serves as perhaps a template for modern-day, public-private relationships. SPAC has nonprofit status—501(c)(3)—and is a tax-exempt organization. Its mission, detailed
in its federal Form 990 tax documents,
is clear, with an emphasis on the performing arts and educating the public.
Also, according to public documents,
the title was transferred to the state in

exchange for exclusive use of the amphitheater from June through September
each. SPAC does not pay any rent for the
use of the state park facilities, nor is it
responsible for the capital improvements
to its physical plant (which includes the
amphitheater, grounds and parking lots,
the Hall of Springs, and the Spa Little
Theater). SPAC is essentially a private
organization that operates on public
land with a very favorable agreement.6
In August 2001, a board member
resigned from SPAC under rumors of
financial improprieties. After the resignation, and increased media scrutiny,
the financial mismanagement of SPAC
became clear. Even with a state infusion of money, revenue decreased and
expenses increased.7 In response, two
ordinary citizens began to ask questions
of board members about what was going
on, but they were getting nowhere. As
a result, they filed FOIL requests upon
New York State Parks, Recreation and
Historic Preservation for documents
relating to the audit of SPAC. The two
citizens then spent their early summer
months “in a windowless library in the
Office of Parks, Recreation and Historic
Preservation examining more than one
thousand pages of documents related to
the SPAC audit.”8 Three copies of these
documents were made, one for themselves, one for the media, and one for the
Saratoga Springs Public Library—where
one copy still exists. It was these FOIL
requests that put a magnifying glass
on SPAC. With the increased scrutiny on SPAC and its board, SPAC has
reformed itself and began to “finish[] in
the black.”9
The book also examines the use of
FOIL by civil liberty advocates and government watchdogs. For instance, the
book goes into detail about the Empire
Center’s use of FOIL in creating and
maintaining its database on, among
other things, government salaries. This
includes a discussion of the New York
Court of Appeals case of Empire Center
for New York State Policy v. New York
State Teachers’ Retirement System.10 In
Empire Center, the Empire Center made
a FOIL request upon the New York
State Teachers’ Retirement System and
the Teachers’ Retirement System of the

City of New York for “the names of the
retired members of the systems.” The
request was denied, and an Article 78
was filed to compel the disclosure.
The denial of the request centered on
the interpretation of Public Officers Law
§ 89(7), which states:
Nothing in this article [i.e., FOIL]
shall require the disclosure of the home
address of an officer or employee, former
officer or employee, or of a retiree of a
public employees’ retirement system; nor
shall anything in this article require the
disclosure of the name or home address
of a beneficiary of a public employees’
retirement system or of an applicant for
appointment to public employment; provided however, that nothing in this subdivision shall limit or abridge the right
of an employee organization, certified or
recognized for any collective negotiating
unit of an employer pursuant to article
fourteen of the civil service law, to obtain
the name or home address of any officer,
employee or retiree of such employer, if
such name or home address is otherwise
available under this article.11
On first reading to any attorney, the
statute plainly distinguishes between
what may be disclosed for an employee
and what may be disclosed for a beneficiary, with only the home address (and
not the name) of an employee being
exempt. This was the point raised by the
Empire Center. The Third Department
agreed with the Empire Center’s reading
of the statute, but held that neither the
name nor home address of employees
were disclosable given prior precedent
from the Court of Appeals.12 On appeal,
though, the Court of Appeals reversed
the Third Department and clarified its
earlier holding, which then authorized
the release of the names pursuant to the

FOIL request.
Overall, FOIL – The Law and the
Future of Public Information in New
York artfully discusses FOIL in a way
that attorneys and everyday citizens
can enjoy. For attorneys, the book is
replete with real-world scenarios and
case discussions, including stories on
cases that one would not know simply by
reading a published decision. For everyday citizens, the book encourages the
ideals of open government and supplies
a roadmap to several examples on how
to utilize FOIL. For everyone, though,
the book provides an entertaining discussion on an often-misunderstood but
important statute.
Anthony J. Fasano is an attorney with the
Law Offices of Guercio & Guercio, LLP,
where he practices Education Law and
Personal Injury Litigation. Mr. Fasano is also
a co-chair of the Publications Committee of
the Nassau County Bar Association.
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