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By Ann Burkowsky

The Nassau County Bar Association is
pleased to welcome Dorian R. Glover as
its 118th President, who was installed on
Tuesday, June 2, 2020 at the first ever virtual
NCBA Installation ceremony.

Glover attended Morehouse College in
Atlanta GA; receiving his B.A. in Business
Administration. He later pursued his life-long
dream of becoming a lawyer and attend-
ed Touro College’s Jacob D. Fuchsberg Law
Center to obtain his Juris Doctorate. In 1998,
Dorian established The Law Offices of Dorian
R. Glover, a firm specializing in real estate,
family/divorce, criminal, will, trusts & estates,

and personal injury law. He has represented
hundreds of people in the courts of New York
in all types of civil and criminal proceedings.
In addition to his practice, Dorian is also an
Adjunct Professor at Touro College Jacob D.
Fuchsberg Law Center, his alma mater.

Leadership and
Community Service

Dorian R. Glover has been an active
member of the NCBA for over 25 years. In
addition to being elected to the Executive
Committee, Dorian has served on a num-
ber of member committees, including the
Judiciary Committee and the Membership
Committee. Recognized for his leadership,
Dorian was later awarded Director of the Year
in 2012 and 2013.

While he is not practicing law or lectur-
ing future attorneys, Dorian devotes his time
assisting our local community. He has served
as a mentor at the Jackson Main Elementary
School, Malverne High School, and currently
is a mentor and coordinator at Barack Obama
Elementary School in Hempstead. He has also
served as the legal adviser for Valley Stream
and Roosevelt High Schools, and as a judge in
the New York State Mock Trial Competition.

Honors and Awards

In 2015 and 2016, Dorian was appointed
by the Nassau County Bar Association as a
Delegate to the New York State Bar Association.
In addition to his achievements at the NCBA,
Dorian has received awards from the likes of
U.S. Senators Charles Schumer and Kirsten
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Gillabrand, Governor Andrew Cuomo,
NYC Mayors Michael Bloomberg and David
Dinkins, and Nassau County Executive Laura
Curran. He has also received the American Flag
flown during Operation Enduring Freedom in
Kandahar, Afghanistan, and has been recog-
nized for his contributions to the city of New
Orleans during Hurricane Katrina.

In 2019, Village of Hempstead’s Mayor
Wayne Hall and Village Trustees renamed
William Street, the street in front of the ele-
mentary school Dorian attended, “Dorian R.
Glover Way”

In addition to his impressive roster of
accomplishments, Dorian’s achievements as
a Prince Hall Mason include Past Master of
Doric Lodge No. 53 in Hempstead; Past High
Priest of Royal Eagle Chapter No. 27; Past
Eminent Commander of Gethsemane No. 3;
Past Thrice Potent Master and Past Most Wise
and Perfect Master of L.I. Consistory No. 61.
He is a Past Illustrious Potentate of Abu Bekr
Temple No. 91. He has also served in the
highest appointed office of District Deputy
Grand Master, Fourth Masonic District. In
2018, Dorian was elected President of the
Conference of Grand Masters, ranking him
as one of the most influential officers among
the leadership across the country and was
re-elected in 2019.

Personal Life

On Valentine’s Day of 2020, Dorian wed-
ded the Hon. Linda K. Mejias at the Heritage
Club in Bethpage. They enjoyed a beautiful
ceremony together surrounded by family
and friends.
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Education/Constitutional Law

Stay-at-Home Orders: Violation
of Our Constitutional Rights?

The Constitution protects the
right to associate, assemble, wor-
ship, and travel. Does that mean
there are limits on what sort of
restrictions the government can
place on people’s freedom of move-
ment? The answer is complicated
and it is different for state and
local governments than it is for the
federal government.

Some of Americans’ civil liber-
ties—like the freedom to assemble
in public, the right to travel, the
ability to purchase a gun at a gun store or
visit a reproductive health clinic, the free-
dom to exercise religion by going to church,
and more—are typically exercised in per-
son. Currently, due to coronavirus, states are
enforcing stay-at-home orders to prevent the
spread of the virus. As a result, there have
been several lawsuits to date concerning
these rights.

The Right to Assembly

The First Amendment guarantees “the
right of the people peaceably to assemble”!
The strict prohibition on any law abridg-
ing this right applies to state and local gov-
ernments as well as Congress. Under the
Incorporation Doctrine (which applies the
Bill of Rights to states through case law via the
14th Amendment), the Supreme Court has
fully incorporated the First Amendment guar-
antees to place these strictures on the states.

The Supreme Court has had little to say
about state power to override people’s liber-
ties during epidemics. The most helpful case
is from back in 1905 during the smallpox
epidemic, Jacobson v. Massachusetts.2

In that case, a pastor argued that a man-
datory smallpox vaccination violated his
constitutional rights. Although the Court
sided with Massachusetts, it framed its
decision carefully. Specifically, the Court
acknowledged that “the liberty secured by
the Fourteenth Amendment...consists, in
part, in the right of a person ‘to live and
work where he will”? But it added: “in
every well-ordered society...the rights of the
individual in respect of his liberty may at
times, under the pressure of great dangers,
be subjected to such restraint, to be enforced
by reasonable regulations, as the safety of the
general public may demand”*

The power of the governments is not
absolute. The Court in Jacobson warned that
some restrictions may be so “arbitrary and
oppressive in particular cases as to justify the
interference of the courts to prevent wrong
and oppression”® The Court added “if a
statute purporting to have been enacted to
protect the public health, the public morals,
or the public safety has no real or substantial
relation to those objects, or is, beyond all
question, a plain, palpable invasion of rights
secured by the fundamental law, it is the duty
of the courts to so adjudge, and thereby give
effect to the Constitution.”®

If determining what restrictions may cross
the line, the Court would most likely apply
the “strict scrutiny” test, which requires that a
law be “narrowly tailored to further a compel-
ling government interest”” Here, the Court
would ask whether the restrictions placed
during COVID-19 (e.g., closing churches)
was the least restrictive measure to contain
the spread of the virus. The government can
override even such basic rights as freedom of
speech, assembly, and religion if it meets the
demands of strict scrutiny. Preventing the

Cynthia A.
Augello

spread of a pandemic is obviously
a compelling government inter-
est. Therefore, challenges to any
restrictions would turn on wheth-
er they are narrowly tailored to
do that.

In Jacobson, the pastor who
did not want the vaccination
argued that there was a difference
of opinion about the effective-
ness and risks of vaccinations. The
Supreme Court responded: “[t]he
fact that the belief is not universal
is not controlling, for there is scarcely any
belief that is accepted by everyone. The pos-
sibility that the belief may be wrong, and that
science may yet show it to be wrong, is not
conclusive, for the legislature has the right to
pass laws which, according to the common
belief of the people, are adapted to prevent
the spread of contagious diseases.”®

In 1900, in Wai v. Williamson,® the City
of San Francisco required persons of Chinese
ancestry to undergo inoculation against the
bubonic plague by a potentially dangerous
serum known as ‘Haffkine Prophylactic’ and
prohibited uninoculated Chinese residents
from traveling outside the city. The Circuit
Court stopped the city from enforcing the
order, holding the city failed to produce evi-
dence that the Chinese were more likely to
carry or spread the plague than anyone else.

The legal authority for isolation and quar-
antine, as a general rule, for the CDC is com-
ing under Section 361 of the Public Health
Service Act (the “Act”).10 The Act is designed
to prevent communicable diseases entering

&

the US from foreign countries, and into the
US and between states within the US. Also,
the states generally have police powers, and
police powers encompass regulations con-
cerning public health. A question remains as
to whether the statutory authority for quar-
antine could apply to an entire state under
the Act. This will remain to be determined.

As of the date of the writing of this
article, there are a great number of pub-
lished decisions concerning challenges to
the bans on gatherings in states all over
the country. For example, in Maryville
Baptiste Church v. Beshear,!! the court held
that the church, in seeking a TRO, was not
likely to succeed on the merits of its claim
that executive orders issued by governor
in response to the COVID-19 crisis that
prohibited mass gatherings violated the
First Amendment and Kentucky Religious
Freedom Restoration Act.

Thus, the church was not entitled to tem-
porary restraining order prohibiting enforce-
ment of the orders, even though the orders
permitted some businesses to continue oper-
ating, where the court found that: (1) the
church failed to identify any speech that had
been or would be restricted by the orders;
(2) the prohibition was not limited to faith-
based gatherings; (3) the state had compel-
ling interest in the restrictions; (4) the gover-
nor would likely be able to demonstrate that
restricting large in-person gatherings was the
least restrictive means of accomplishing the
state’s objective; and (5) a TRO would sub-
stantially harm third parties by facilitating
spread of COVID-19.

LAMB &
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As mentioned, the various courts will be
applying a strict scrutiny analysis to chal-
lenges brought concerning the various state
actions taken to stop the spread of the virus.
It cannot be argued that there is not a com-
pelling governmental interest in wanting to
stop the spread of the virus. Second, are the
bans on gatherings and stay-home orders the
least restrictive means of achieving the goal?
Although it sounds draconian to restrict peo-
ple from gathering together and exercising
their rights of assembly, we know that the
virus is transmitted by contact and by drop-
lets in the air. This means that physical prox-
imity is a way in which the virus is transmit-
ted. Furthermore, the virus has shown to be
extraordinarily contagious, meaning that in
order to stop the spread, people should avoid
each other. While the measures taken by the
states are the current least restrictive means
of achieving the governmental goals of stop-
ping the spread of the virus, the states will
need to constantly monitor the statistics to
determine whether the restrictions currently
in place continue to be the least restrictive.

Free Exercise Claims

In addition to the First Amendment claims
asserting that the prohibition of gatherings
denies people the right to peaceably gather,
there are also a large quantity of free exercise
claims. Most of these cases will be governed
by the 1990 decision Employment Division v.
Smith,'? which lowered the level of consti-
tutional protection for free exercise claims.

See STAY-AT-HOME, Page 18
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We are pleased to announce that our partner, Scott M. Karson, has become President of
the New York State Bar Association.

On June 1, 2020, Scott was installed as the 123rd President of the 70,000 member New
York State Bar Association, the largest voluntary state bar association in the nation.

Scott is the chair of our firm’s Professional Ethics and Litigation Committees. He
concentrates his practice on trial and appellate litigation, including municipal, school,
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argued more than 100 appeals in the state and federal appellate courts.
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He is a recipient of the Suffolk County Bar Association President’s Award and Lifetime Achievement Award.

Scott resides in Stony Brook, New York. He graduated from the State University of New York at Stony Brook and
earned his law degree cum laude from Syracuse University College of Law, where he was senior survey editor of the
Syracuse Law Review. He has achieved an AV Preeminent rating, the highest rating given by Martindale Hubbell, the
leading provider of attorney peer review ratings. An AV Preeminent rating signifies very high to preeminent legal
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Lawyer. He was selected to appear in the NY Super Lawyers Metro Edition in the area of appellate counsel from
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Since 1899, this Association has faithfully served
the lawyers and community of Nassau County,
becoming the largest suburban bar association in the
country. It all began when nineteen attorneys met
at Allen’s Hotel in Mineola and named themselves
the charter members of the Nassau County Bar
Association. Surely, they could not have imagined
the impact this Association would have and how it
would preserve.

Throughout the years, our Association has grown,
changed and developed to keep pace with the chang-
es in our county, state, nation and world, as well as
the needs of the bench, bar, and community-at-large.

And now in 2020, amid the pandemic, we stand
resolute in our commitment to serve the members
and residents of Nassau County. We will continue to
confront the challenges facing our communities head
on to vigorously defend the rights of others, while
continuing to develop lawyers into leaders and pro-
vide a place for growth and opportunity to all those
who call Domus home. A new era is upon us, and a
new way of working and engaging is in front of us.

Irrespective of the current crisis, our mission remains unchanged:
to deliver competent legal services to all without regard to their abil-
ity to pay; to protect and improve our system of justice; to maintain
and increase our levels of professionalism through continuing legal
education programs; and to inspire all citizens to have an appreci-
ation and respect for the law while providing benefits and oppor-

tunities to enhance professional, personal, and economic growth.

As the 118th President of this Association, my focus and goals
for this year consists of three components:

Membership — Focus on attracting diverse attorneys, public
sector attorneys, and law students

Retention — Enhanced and multifaceted retention program

Communication — Explore and implement alternative mecha-
nisms for communicating and app development

I honor our existing programs and will ensure their continued
success.

Membership

It is our goal to continue to grow our membership outside of
traditional channels to keep pace with the changing demographics
of the bench and bar. It is imperative that we attract members who
think differently, look differently, and come to our doors through
a non-traditional legal journey. To this end, we will continue to
work both in the public and private sectors, as well as among law
students who are looking for leadership, mentorship, and net-
working opportunities. We must develop our relationships with
students and newly admitted attorneys because they are the future

of the Bar.
Retention

Our model around professional development provides lawyers
continuous learning and engagement. Domus provides a space

FROM THE
PRESIDENT

for activities that build networks, relationships, and
opportunities for business development. We must
continue to add to the menu of offerings that the
Association provides, which keeps pace with the
changes in how we practice law, communicate and
network. Demonstrating the value of membership in
our Association has to be a priority; members must
see us as valuable, so that they will then give back to
Domus what is truly priceless...their time, talents,
and energy.

Communication

The way we communicate is at the very essence of
what we do. We have accelerated our ability to stay
connected and engage while staying at a distance.
We have put down the briefcase and picked up the

Dorian R. Glover laptop. Meeting virtually and being on the various

online communications platforms have become part

of a lawyers toolkit. As the times are changing, the

Association has proven we too can change with the
times. Our goal is to continue to develop vehicles of communica-
tions that speak to the needs of our members. Whether it be on
mobile or digital platforms, we must continue to find ways to be
of service to the ones who serve.

I humbly serve as your president and look forward to leading
this august body. My predecessors laid the foundation, and I had
the opportunity to see them grow our organization to what is
before you today. Our legacy is what history says about the work
that we have accomplished and the impressions we have left on
those around us.

With your support and assistance, this will be an exciting and
successful year. Our goals of membership, retention, and commu-
nication requires all of us to lean in and contribute as liberally as
others’ necessities require.

As my term as President of the Nassau County Bar Association
commences, I am reminded that the journey would not be as sig-
nificant if T did not travel with those who genuinely believed in me
and supported my endeavors.

I thank God first, from whom all blessings flow. To my wife,
the Honorable Linda K. Mejias, my mother Lolita R. Glover, and
the family, friends and brothers who have traveled with me and
supported my ascension to President, you have sacrificed much,
and it has not gone unnoticed or unappreciated.

To our membership...the true spirit of Domus continues to
serve us as a beacon of light because the law is more than just a
profession and Domus is more than just a building.

The spirit of Domus rings true because it belongs to all of us.
In this oasis of space, this spectrum of time, this cornerstone of
our community, we have not just the challenges before us, but
more importantly the opportunity and the responsibility to lead
Domus to even greater heights in the years ahead. It is my goal to
be the attendant of the building, to welcome you in from the cold,
to welcome you back if you have been away, and to welcome you
back home to Domus.
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How Higher Education Institutions
Can Survive the Pandemic

The coronavirus pandemic has drastically
changed the face of higher education in a
matter of weeks and institutions must be
prepared for the likelihood of another such
outbreak in the future. The United States
has reported over one million confirmed
COVID-19 cases;! New York accounts for
over three hundred thousand of these con-
firmed cases.?

In New York, and across the country, col-
leges and universities have had to adapt to
this new reality. In the United States, over
4,000 higher education institutions have been
impacted by COVID-19, which equates to
over 25,700,000 students.> Theses impacts
are not minor. Many colleges and universities
have cancelled in-person classes and switched
to remote learning.4 Commencement cere-
monies have been cancelled.> The number of
students permitted on campus has been limit-
ed;® many institutions are applying strict stan-
dards regarding which students are permitted
to remain and require students who wish to
remain on campus to petition to do so.”

The adjustments made by colleges and
universities, however, do not end with the
current semester. While some institutions
have already announced plans to reopen in
the fall,® other colleges and universities are
still grappling with how to conduct class-
es during the Fall 2020 semester.” Possible
options include: beginning the semester
remotely and transitioning to in-person
classes, staying fully remote, having only
certain groups of students (i.e., freshmen)
attend classes on campus while the remain-
der of the institution remains remote, or if
circumstances allow, completely returning to
the in-person model.!0

Even if all social distancing mandates can
be lifted by the time the Fall 2020 semester
begins, colleges and universities should now
begin considering the legal ramifications and
issues exposed by this pandemic in order to
streamline whatever decision is made and
ensure preparedness for another mass closure
scenario in the future. This article explores
some of the many legal issues that institu-
tions should be considering as they adjust to
this new normal.

Examine Contracts and
Consider Renegotiating

Higher education institutions are parties
to myriad contracts, including, for example,
contracts regarding food service, books, and
technology.!! Particularly relevant to higher
education institutions now is whether these
contracts contain a force majeure clause and
what specific language is contained within
it. “Generally, a force majeure event is an
event beyond the control of the parties that
prevents performance under a contract and
may excuse nonperformance’!> However,
“[i]nterpretation of force majeure clauses is to
be narrowly construed and ‘only if the force
majeure clause specifically includes the event
that actually prevents a party’s performance
will that party be excused”!3

In light of Covid-19 and subsequent cam-
pus closures, it is possible that the services
or goods that the institution has contracted
for will no longer be needed in the Fall 2020
semester; alternatively, campus closure could
prevent the institution from being able to
satisfy its obligations under the contract.
Institutions should examine the language in
their contracts to determine if and how the
contract can be modified or terminated with-
out giving rise to a breach of contract claim
against the institution.

Notably, “financial hardship is not grounds

for avoiding perfor-
mance under a con-
tract”!*  Thus, while
higher education insti-
tutions may be strug-
gling financially,'> they
cannot use this as a
reason to unilaterally
terminate the contract.
Likewise, regarding a
force majeure clause, if T —  ———
no reference to a pan- James G. Ryan
demic or similar sce-
nario is made in the
contract language, institutions may not be able
to rely on this clause to terminate current con-
tracts. Moving forward, however, institutions
may wish to include language in new contracts
that would encompass this kind of scenario.
Institutions should also review the con-
tracts that they have with their employ-
ees, specifically faculty. Many teachers this
semester needed to quickly switch to teach-
ing via online learning methods as opposed
to in-person instruction.!® If institutions are
considering maintaining this method during
the Fall 2020 semester, they should con-
firm that requiring online teaching does not
violate the terms of any faculty contracts.
While some unions may have temporarily
renegotiated in the midst of the COVID-19
pandemic regarding subjects such as online
teaching requirements and pay,!” institutions
should strive for permanent terms regarding
this type of situation during any future rene-
gotiation of collective bargaining agreements.

Anticipate Litigation
Regarding Closures

In the wake of campus closures, class-ac-
tion lawsuits have been brought against col-
leges and universities regarding refunds of
tuition and fees.!8 While it is beyond the
scope of this article to address the full pan-
oply of claims that institutions could face,
colleges and universities should be prepared
for the possibility of litigation initiated by
students demanding the refund of tuition,
room and board, and/or any other fees relat-
ing to the Spring 2020 semester.

There are numerous defenses to these
types of cases, especially those brought as
class actions, and institutions should take
care to explore the various litigation strat-
egies that are available to them. Looking
forward to the Fall 2020 semester, institutions
should consider whether any fees or tuition
payments should be preemptively adjusted
based on the anticipated format for classes
or students’ limited access to the campus and
its resources. If the decision is made to leave
everything as it is, the institution should be
prepared to explain the decision, update its
contracts and policies accordingly, and point
to any other authority that supports it, such
as an Executive Order or other legal mandate.

Adapt Title IX Investigations

Title IX of the Education Amendments
of 1972 (“Title IX”) states that, with certain
named exceptions, “[n]o person in the United
States shall, on the basis of sex, be excluded
from participation in, be denied the benefits
of, or be subjected to discrimination under any
education program or activity receiving Federal
financial assistance”!® Colleges and universi-
ties are legally required to “adopt and publish
grievance procedures providing for prompt and
equitable resolution of student and employee
complaints” related to Title IX.20 In light of
campus closures due to COVID-19, institutions
have had to adjust the way that investigations

are conducted.?! Some
institutions are choosing
to postpone hearings in
light of social distanc-
ing orders while others
have decided to contin-
ue with the investiga-
tion process remotely.??
Under current?? Title IX
requirements, there is no
specific time limit with-
in which investigations
must be completed.>*
Nevertheless, the Department of Education’s
Office for Civil Rights issued a warning on
May 12, 2020 that “institutions should not
delay investigations or hearings solely on the
basis that in-person interviews or hearings
are cumbersome or not feasible, so long as the
institution is able to comply with the require-
ments in 34 CFR 106.8 to resolve complaints
promptly and equitably”2> There are, however,
concerns that conducting the process and
hearing remotely—such as through video chat
or over the phone—could negatively impact
both the accuser and the accused.?®

While schools may have quickly adjusted
their policies and procedures in order to con-
duct investigations during the Spring 2020
semester, they should begin thinking about
a more permanent, codified policy regarding
remote investigations if one was not already
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in place. In order to allay fears that parties
will be able to circumvent certain investiga-
tion policies if the investigation is conducted
remotely,?” institutions should include poli-
cies that address this possibility.

Having a clear and written policy regard-
ing remote investigations not only ensures
the required “equitable” process for the par-
ties,”® but ultimately it helps to protect the
institution as well. If a party were to appeal
the results of a disciplinary hearing via an
Article 78 hearing, part of the standard that
the Court uses to evaluate the institutions
decision is whether “the determination...was
rendered in accordance with the university’s
published regulations”? If the only policy in
place refers to an in-person procedure and
there is no formal policy regarding remote
investigations, the institution may have a dif-
ficult time showing it followed its published
regulations. Additionally, having a clear poli-
cy in place regarding remote procedures will
benefit the institution in the long run, as the
policy will already be in place should another
campus closure be required.

Be Prepared for Issues
Regarding Reopening

Though some institutions have already
announced that they intend to reopen their

See HIGHER EDUCATION, Page 21
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NCBA Updates Regarding
COVID-19 Can Be Found:
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WWW.NASSAUBAR.ORG

ON OUR FACEBOOK PAGE
@NASSAU COUNTY BAR ASSOCIATION

At this difficult time, the Nassau County Bar
Association wants you to know we will do
what we can to help our members with their
legal and business responsibilities.

All NCBA, Court, and Nassau County updates
regarding COVID-19 can be found on our
website at www.nassaubar.org and our
Facebook page. We are here if you need us.
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Second Amendment Rights
of the Successfully Treated/
Former “Mentally |l

There are many situations
where someone could be deter-
mined to have a “mental condi-
tion” prohibiting ownership of a
firearm. Such situations are often
where a person has a lifelong psy-
chotic disorder and is involun-
tarily committed long-term to a
mental health facility.

Suppose, however, a teenage girl
is suffering from an eating disorder.
Her parents take her to a hospital
where two doctors determine that
she needs mental health treatment
(against her objection) and she stays in the
hospital for a few weeks to get better.

Or perhaps, 20 years ago, a person was
struggling with gender identity issues (which
was previously categorized by the American
Psychiatric Association as a mental disor-
der!) and was then involuntarily admitted to
a hospital’s psychiatric unit because he/she
identified as the “wrong” gender.

What about a person who had experi-
enced psychosis and hospitalization years
earlier but has taken a fully effective medi-
cation for several years and has never had a
single recurring symptom? That person now
is a highly functioning professional and his
mental health symptoms have been resolved
by the medication.

In some states, the people in each of the
above scenarios might now find themselves
prohibited from buying a firearm. Anyone
who has been “committed to a mental insti-
tution” or has “been adjudicated a mental
defective™ is prohibited, under Federal law,
from possessing a firearm.* Nonetheless, they
each might want a functional firearm for
self-defense in their homes.

State and Federal Restrictions on a
“Fundamental Right”

In 2008, in D.C. v. Heller, the Supreme
Court declared that the right to have a func-
tional handgun in the home is a fundamen-
tal right under the Second Amendment.’
In 2010, the Court held in McDonald v.
Chicago that this “fundamental right” is incor-
porated against the states by the Fourteenth
Amendments Due Process Clause.

Although it declined to “undertake an
exhaustive historical analysis...of the full
scope of the Second Amendment,” the Heller
court declared “longstanding prohibitions on
the possession of firearms by...the mentally
ill” were “presumptively” constitutional.”

Since then, some federal Circuit and
District Courts have explored the issue and
decided that “presumptive” constitutionality
might not mean “actual” constitutionality.
These courts have based their reasoning on a
combined interpretation of Second and Fifth
Amendment rights.

Pursuant to 18 USC § 922 (g) (4) “It shall
be unlawful for any person...who has been
adjudicated as a mental defective or who has
been committed to a mental institution... to
[possess a firearm]”® The Code of Federal
Regulations defines certain terms as follows:

Committed to a mental institution:
A formal commitment of a person
to a mental institution by a court,
board, commission, or other law-
ful authority. The term includes a
commitment to a mental institution
involuntarily...?

Mental institution: Includes mental
health facilities, mental hospitals,
sanitariums, psychiatric facilities,
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and other facilities that
provide diagnoses by
licensed professionals
of mental retardation or
mental illness, including
a psychiatric ward in a
general hospital.!”

Despite the regulatory authority
above providing that “committed
to a mental institution” means a “a
formal commitment ...by a court,
board, commission, or other lawful
authority;” the Second Circuit in
U.S. v. Waters'! upheld the convic-
tion of a New York man who had been admit-
ted to a mental health unit solely upon the eval-
uation of two physicians. Mr. Waters was sub-
sequently convicted of being a prohibited per-
son in possession of firearms. The Waters case,
however, was decided fourteen years before the
Supreme Court held the possession of a fire-
arm is a fundamental right. Accordingly, the
court never considered whether the absence
of, or minimal elements of, due process avail-
able at that time, was enough to allow for the
deprivation of a newly secured fundamental
constitutional right.

Under the New York state statutes still in
effect today (e.g., MHL § 9.27,12) [the statute at
issue in Waters!3] and MHL § 9.37an otherwise
astute individual could theoretically seek rep-
resentation and some type of hearing, but only
after the individual had already been admitted
without such a hearing or counsel for as many as
60 days at the behest of two (or fewer) physicians.
No automatic hearing or assignment of counsel
is required prior to involuntary admission to a
mental health facility. If, perhaps, believing he/
she will soon be discharged, the individual never
requests counsel or a hearing, the only available
due process is effectively waived. The person is
nonetheless deemed to have been “committed,”
which would require firearms deprivation. This
seems to conflict with other cases, discussed
infra, that require before-the-fact due process
for deprivation of a constitutional right.

Decades earlier, in United States v. Hansel,'*
the Eighth Circuit Court of Appeals observed
that Nebraska law provided a two-step pro-
cedure for determining when a patient was
mentally ill and in need of hospitalization. If the
County Mental Health Board made such deter-
mination, the individual could be hospitalized
for up to 60 days; much like the time frame in
New York. There was a second step available for
keeping the patient beyond 60 days, but since
Hansel was released after two weeks, this second
provision was never invoked. The Court found
that Hansels temporary confinement did not
constitute a commitment. !>

Despite the equivalent length of 60-day
hospitalizations in New York and Nebraska,
the holding in Hansel is contradictory to the
holding in Waters in that in New York, the
initial 60 days of hospitalization, without due
process, is sufficient to refuse an individual
his Second Amendment rights. In Nebraska,
only the holding of an individual after the 60
days is sufficient to refuse said rights.

Current Decisions

Now that the ability to possess a functional
firearm is an individual right,'6 a once largely
mundane area of law has surfaced as a hot
topic. In United States v. Rehlander,!” the State
of Maine offered two categories of hospitaliza-
tion. One offered due process, the other did
not. The First Circuit Court of Appeals held
that since possessing a firearm is a fundamen-

See SECOND AMENDMENT, Page 18



Education/Constitutional Law

Nassau Lawyer m June 2020 m 7

From Class to Class Action Lawsuits:
Considerations for Colleges and Universities Facing
Coronavirus-Related Student Refund Actions

The coronavirus pandemic has radically
transformed the nature of higher educa-
tion and posed unprecedented challenges
for colleges and universities across the coun-
try. Students who used to spend their days
on campus are now required to stay home
and practice social distancing. Higher educa-
tion institutions inevitably had to advocate,
and sometimes require, that students vacate
on-campus housing in order to safeguard
their communities and avoid the spread of
the virus. Most, if not all, institutions have
been diligently working to maintain the
substance of the educational experience by
rapidly transitioning classroom courses to
remote instruction using online platforms.

With this mandated shift to a virtual col-
lege experience, several institutions now face
class action lawsuits by students claiming
that they are entitled to reimbursement of
costs and fees as a result of campus closures.
As institutions continue to address the daily
issues that arise as a result of the global pan-
demic, a new challenge has emerged: they
must defend against these lawsuits while
minimizing the potential impact to institu-
tional budgets and reputational harm. As the
pandemic continues, more class actions are
likely, and institutions are taking proactive
steps to mitigate their potential exposure.

A Nationwide Qutbreak of Litigation

As of May 4, 2020, over 50 refund class
action lawsuits had been filed against colleges
and universities across the country since late
March when the first action was filed against
the Arizona Board of Regents.! This number
continues to grow each day, with a number
of institutions facing more than one class
action.? One firm, which represents students
in many of the lawsuits, created a website
advertising the class actions and encouraging
students to join.>

A few law firms have filed the vast majori-
ty of the lawsuits alleging comparable claims.*
For example, the aforementioned firm® rep-
resents students in the lawsuits filed against,
among others, the University of Colorado-
Boulder, the University of California, the
Board of Trustees of Boston University, the
cases against the North Carolina Universities,
and one of the two lawsuits filed against both
Drexel University and University of Miami,
as well as at least five New York institutions.®
Another firm” is representing students in
the lawsuits against the Pennsylvania State
University, one of the two lawsuits against
each Drexel University, University of Miami,
and the Arizona Board of Regents, as well as
at least seven of the New York institutions.®

Finally, the two firms® that filed the first
action on March 27, 2020, against the Arizona
Board of Regents, have subsequently filed
various suits on behalf of students includ-
ing those against Liberty University, Grand
Canyon University, the Board of Trustees
of the California State University, and the
Regents of the University of California.l? A
distinguishing factor between the lawsuits
this team has filed and those filed by the
other firms in this space is that this team’s
complaints are not seeking reimbursement
of tuition.!!

Claims in Contract and Tort

The students’ claims include breach of
contract and unjust enrichment, with some
also alleging conversion. The students claim,
among other things, that they contracted for
services, facilities, and opportunities, such

as in-person academic
instruction, and that as
a result of institutional
closures, they no longer
received the full bene-
fit of those contracts.!?
Consequently, the stu-
dents claim they are
entitled to refunds of
various fees and costs,
including those for tui-
tion, housing, meals,
and other miscellaneous
fees, such as those for
student services, campus activities, recreation,
health and wellness, libraries, counseling,
technology, athletics, financial aid, transpor-
tation, parking, and other fees.!3

For example, in nearly identical class
action complaints filed against the University
of Miami and Drexel University, students
allege they are entitled to refunds because
“[tJhrough the admission agreement and
payment of tuition and fees, [the students]
entered into a binding contract with [their
institutions]”'* Since social-distancing mea-
sures were implemented, students claim to
have been deprived of the “on-campus expe-
rience” and “the benefits of on-campus learn-
ing”!® They allege that the benefits of being
on-campus and in-person academic instruc-
tion allegedly include, but are not limited to:

o face to face interaction with professors,
mentors, and peers;

o access to facilities, such as computer labs,
study rooms, libraries, and laboratories;

« student governance and student unions;

o extra-curricular activities, groups, intra-
murals;

o student art, culture and other activities;

« social development and independence;

o hands-on learning and experimentation;
and

« networking and mentorship opportuni-
ties.10

Similarly, in other complaints filed
against the University of Miami and Drexel
University, students allege they “have been
deprived of the opportunity for collaborative
learning and in-person dialogue, feedback,
and critique’!” Some complaints include
screenshots from marketing materials of
statements that colleges and universities
have made to recruit students to portray the
importance institutions allegedly place on the
on-campus experience.

The students also claim unjust enrichment
on the grounds that, through the payment of
tuition and fees, they allegedly conferred a
benefit to their respective institutions, which
the institutions have retained without providin:
the services such benefit was premised upon.!
In some cases, students also allege that their
respective institutions have wrongfully convert-
ed fees that should be returned to students.?’

In a few cases, such as the first action filed,
students are not seeking reimbursement of
tuition.?! The complaint filed against the
Arizona Board of Regents expressly recog-
nizes that the “decision to transition to online
classes and to request or encourage students
to leave campus were responsible decisions
to make”?? The students seek refunds of
room, board, and other fees for the unused
portion of the Spring 2020 semester after
the University of Arizona, Arizona State
University, and Northern Arizona University
closed their campuses.?? In addition to the
breach of contract, unjust enrichment, and
conversion claims, the students contend that,
while the Arizona Board of Regents offered

Dina L. Vespia

housing and rent cred-
its toward the next aca-
demic year, these cred-
its are insufficient and
not commensurate with
their financial losses.2*

Strategies for
Colleges and
Universities

Numerous institu-
tions have provided or
will provide pro-rated
refunds to students for unused housing or
meal plans as a result of directing students
to leave campus and closing the dorms.2’
However, colleges and universities have
generally indicated that tuition will not be
returned or reduced because students are
still receiving instruction and curriculum in
exchange for their tuition dollars. Although
the method of delivery has shifted online,
institutions are continuing to meet accredita-
tion requirements and students are receiving
the same opportunity to earn academic credit
to satisfy their degree requirements.?®

Additionally, students continue to have
access to institutional academic offerings and
support, as online video platforms permit
professor-student interaction and a virtu-
al classroom environment. Broad classroom
discussions can be achieved via message

Hayley B. Dryer

boards and many institutions are proactively
working with students to host virtual mentor-
ing and networking events to ensure students
can still obtain benefits they were receiving
when physically present on campus.

For higher education institutions, the
costs of delivering academic instruction
and services have not necessarily changed
despite shifting to online instruction as a
result of the pandemic. In fact, in some cases
costs have increased due to the associated
expense of ramping up the required technol-
ogy. Moreover, the underlying assumption of
“unjust enrichment claims”—that institutions
are saving money by being off campus—
may be erroneous; some costs may have, in
fact, increased, such as the costs associated
with transitioning to and providing large-
scale delivery of online courses and academ-
ic instruction (e.g., technology licenses and
large-scale remote networks). Further, many
institutions were mandated to close campuses
by governmental order and/or to protect the
safety of their communities to slow the spread
of the virus. Therefore, while the loss of the
on-campus experience is certainly a different
experience, many institutions believe that they
should not bear the burden of reimbursement,
especially if they are meeting their obligations
by continuing to provide academic instruction
and services to students.

See CLASS TO CLASS, Page 19
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“Stigma-Plus” and the Name-Clearing
Process for Probationary School Employees

Not every wrong committed at the hands
of the government is cognizable as a consti-
tutional violation.! When a school district
terminates a probationary employee, the con-
stitutional question is whether the district’s
action amounts to a deprivation of a property
or liberty interest without due process of law,
triggering a right to sue for damages.

Procedural Due Process Claims for
Probationary School Employees

Procedural due process under the
Fourteenth Amendment requires a govern-
ment seeking to deprive a person of life, lib-
erty, or property to afford that person notice
and opportunity for a hearing appropriate to
the nature of the deprivation.? Procedural
due process protection requires substantive
rights in the first instance.?> Therefore, to
sustain a procedural due process claim, a ter-
minated probationary school employee must
show deprivation of a life, liberty, or property
interest without notice and an opportunity
to be heard.

In New York, probationary school
employees lack a property interest in their
employment.* Therefore, terminated proba-
tionary school employees rarely succeed on a
procedural due process claim premised on a
property deprivation.

Terminated probationary employees, how-
ever, may have procedural due process claims
even without a property interest in their ter-
minated employment if their termination
deprived them of a liberty interest. Terminated
government employees lose a liberty interest
in possible future employment if their ter-
mination includes government defamation.’
Specifically, when a district fires a probation-
ary school employee and publicly charges the
employee with acting dishonestly or immor-
ally, procedural due process guarantees the
employee an opportunity to defend his or her
“good name, reputation, honor, or integrity”®
This type of claim is commonly referred to as
a “stigma-plus” claim.”

“Stigma-Plus” Requirements

In 1976, in Paul v. Davis, the United
States Supreme Court held reputational harm
alone is insufficient to trigger constitutional
protections under procedural due process.®
Therefore, a probationary school employee
cannot invoke due process protections based
on reputational harm alone.” Put another
way, a free-standing defamatory statement
made by a state official about an employee
is not a constitutional deprivation by itself.!%
Instead, a probationary employee must suffer
aloss of reputation coupled with the depriva-
tion of a more tangible interest, such as gov-
ernment employment.!! This “stigma-plus”
action involves an injury to the probationary
school employee’s reputation (the “stigma”
coupled with the deprivation of some tan-
gible interest (the “plus”), without adequate
process.

Brian S. Sokoloff

Cooper Binsky

To establish a “stigma-plus” claim, a
probationary school employee must sat-
isfy three elements. First, the employee must
demonstrate the government made stigma-
tizing statements calling into question the
employee’s good name, reputation, honor,
or integrity.!> The Second Circuit has held
even governmental allegations of professional
incompetence do not implicate a liberty interest
in every instance.'* Rather, such allegations will
only trigger a liberty interest-based procedural
due process claim (and a right to a name clear-
ing hearing) when the statements, “Denigrate
the employee’s competence as a professional
and impugn the employee’s professional reputa-
tion in such a fashion as to effectively put a sig-
nificant roadblock in that employee’s continued
ability to practice his or her profession”!> To
make out a procedural due process claim, the
terminated probationary employee need only
prove the stigmatizing statements were made,
not that they were false.'®

Second, a probationary school employee
must prove the stigmatizing statements were
made public.!” This requirement is often
satisfied where the stigmatizing charges are
placed in the probationary school employee’s
personnel file and are likely to be disclosed to
prospective employers.'®

Finally, a probationary school employee
must show the stigmatizing statements were
made concurrently with, or in close tempo-
ral relationship to, the dismissal from gov-
ernmental employment.!® For example, the
Second Circuit has held five months later for
publication of defamatory statements is too
long to sustain a “stigma-plus” claim.20

Even if a probationary school employee
satisfies all three elements to a “stigma-plus”
claim, the due process inquiry is not finished.

Consequences of Proving a
“Stigma-Plus” Claim

Once a court finds a probationary school
employee satisfied the requirements of a
“stigma-plus” claim and determines the
employee lost a liberty interest, the next
question becomes, “What process is due?”2!

In Board of Regents of State Colleges v. Roth,
the United States Supreme Court stated that,
when a government employee is dismissed for
stigmatizing reasons that seriously imperil the
opportunity to acquire future employment, the
employee deserves “an opportunity to refute the
charge”?? A hearing must be held for the limit-

ed purpose of giving the employee an opportu-
nity to clear his or her name.?3 A “name clear-
ing hearing” reduces the risk an employee will
be dismissed with false stigmatizing charges
placed in the employee’s personnel file.

Name Clearing Hearings Under
Article 78

An adequate post- deprivation hearing
gives the probationary school employee an
opportunity to hear and answer first-hand
any stigmatizing charges, thereby clearing his
or her name of any false statements, and cur-
ing the reputational injury. A name clearing
hearing must conform to the requirements of
the due process clause.

In New York, the post-deprivation remedy
for a government employee deserving of a
name clearing hearing is a mandamus-type
Article 78 proceeding?* In the proceeding,
the court will determine whether the employ-
ee meets the “stigma-plus” elements, thus
earning a name clearing hearing.?> Where
a name clearing hearing is appropriate, the
court will order the respondent to conduct
the hearing.2® The Second Circuit has held
this avenue of redress satisfies the due process
requirement of a name clearing hearing.?”

Article 78 proceedings have a four-month
statute of limitations. A terminated probation-
ary employee who fails to commence an Article
78 proceeding within its short four-month
statute of limitations cannot thereafter claim
the name clearing process was not available.?8

Practical Effects of Hearing

Determining whether a discharged pro-
bationary school employee meets the “stig-
ma-plus” test requires a case-by-case analysis.
Sometimes, a district employer’s comments
will not be so stigmatizing that they kill a
terminated employee’s freedom to seek other
employment. On the other hand, when a
district employee makes stigmatizing allega-
tions while dismissing a probationary school
employee, the terminated employee’s liberty
to seek new employment is imperiled, trig-
gering Fourteenth Amendment protections.

Since a “stigma-plus” claim is a “spe-
cies within the phylum of procedural due
process,” it is not enough for a terminated
employee to demonstrate a deprivation of
a liberty interest; a successful “stigma-plus”
claim requires the employee show the depri-
vation occurred without due process.??
Therefore, a school district can defeat a “stig-
ma-plus” claim when it affords a terminated
probationary school employee a constitution-
ally adequate post-deprivation hearing.

A terminated probationary employee enti-
tled to, but deprived of, a name clearing hearing
can commence an Article 78 proceeding in
the nature of mandamus to compel a name
clearing hearing. If the court determines the
employee is entitled to a name clearing hearing,
it will direct the employer to hold one. At the
hearing, the terminated employee will have the

opportunity to clear his or her name. Notably,
there is no requirement for the district to
rehire the employee, even if the employee can
prove the inaccuracy of the stigmatizing alle-
gations.3? The appropriate remedy following
a name clearing hearing is only expungement
of the charges, not reinstatement.?! However,
when the allegations are shown to be false, the
removal from the employee’s file restores the
freedom to seek future employment and thus
obviates due process concerns based on the
“stigma-plus” framework.

Brian S. Sokoloff is a partner at Sokoloff
Stern LLP. Cooper Binsky is an associate
at Sokoloff Stern LLP. Mr. Binsky largely
focuses on representing school districts
and other municipal entities in employment
and civil rights matters.
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Defining a Hostile Education/

At the start of the 2019-20 school year,
United States District Court Judge Denis R.
Hurley in Moore v. St. Mary School issued a
decision vindicating the rights of students
whether in public or private schools to be
free from threats and more significantly rec-
ognized a right to be free from a hostile edu-
cation environment.!

The New York Law Journal focused on
the characterization by Judge Denis Hurley
that this was a “Disturbing Racial Attack,’?
and “[t]he pictures targeted the student’s
race and referenced the KKK, Nazis and
suicide, according to copies included with
the complaint”3> When white students sent
an African-American/black student pictures
of, among other things, a gun to his head,
school administrators should have acted but
did not—as counsel for the family, we would
not wait until this young man was shot dead
or lynched.

From emojis to gun gestures, school
administrators know that images can con-
vey physical threats and the images in this
case certainly conveyed threats of physical
harm. In Virginia v. Black,* an appeal stem-
ming from cross burning by Ku Klux Klan
members, Justice Clarence Thomas stated

“send” In the age of COVID-19,
it seems that school-age children
will primarily interact through
online and internet means.

Already reports of “Zoom-
Bombing” have resulted in warn-
ings from the Federal Bureau of
Investigation® and criminal prose-
cutions.” “Law enforcement agen-
cies across the country are trying
to adapt and respond to reports of
uninvited guests on video confer-
encing platforms who make threats,
interject racist, anti-gay or anti-Semitic mes-
sages, or show pornographic images”® In the
absence of the physical classroom, we must
start to evaluate these attacks with 2020 vision.

In Moore v. Diocese,” the complaint
claimed that tolerating and facilitating a
racially hostile environment effectively pre-
vented the infant Plaintiffs from obtaining
the Roman Catholic elementary school edu-
cation their parents contracted for from St.
Mary School and the Diocese of Rockville
Centre. The Plaintiffs in Moore were unable
to obtain any kind of protection by Order to
Show Cause, and the Plaintiff children had to
leave school to avoid the threats.

“School-aged children mandated to participate in online

courses must be afforded constitutional protections. “[N]
either the Fourteenth Amendment nor the Bill of Rights is for
adults alone. They are possessed of fundamental rights which

the State must respect, just as they themselves must respect

their obligations to the State.”

in dissent, “cross burning subjects its tar-
gets...to extreme emotional distress, and is
virtually never viewed merely as ‘unwanted
communication, but rather, as a physical
threat” Justice Thomas reminds us that every
African-American knows upon seeing imag-
es of white-sheeted Ku Klux Klan members,
Adolph Hitler and a noose, that their life is
being threatened because they are black.
While schools have gone from in-person
to online® for the duration of this school year,
we live in an age where Klan members no
longer need wood, matches, and gasoline to
state their message of hate in front of some-
one’s home. Now all they have to do is click

Judge Hurleys ruling accepting the
Hostile Educational Environment claim is
extremely important in these unfortunate
days of violent turmoil and school shootings.
“The Second Circuit has indicated that dis-
crimination claims under Title II are subject
to the same analysis as discrimination claims
under 42 US.C. § 1981”10 “[T]he Second
Circuit has made clear that there is no state
action requirement to invoke the equal bene-
fit clause of the section”!!

The Plaintiffs in Moore v. Diocese alleged
that both the Constitution of the United States
and the New York State constitution protect
persons against the harm caused by racial
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threats and intimidation. It should
not and does not matter that the
school was a private or a public
school. The cyberassault images
contained in Plaintiffs Amended
Complaint leave no doubt that
their purpose was intimidation by
racial threats.

“A child, merely on account of
his minority, is not beyond the
protection of the Constitution.”!2

As society moves online and into

the future, now more than ever,
we must be cognizant that “[cJonstitution-
al rights do not mature and come into
being magically only when one attains the
state-defined age of majority. Minors, as well
as adults, are protected by the Constitution
and possess constitutional rights”!13

Where prosecutors and publicly elected
officials act upon such threats!# there are
surely remedies but when, for whatever rea-
son, prosecutors exercise discretion not to
act, there is little recourse for private citizens
aside from bringing such claims.

School-aged children mandated to par-
ticipate in online courses must be afforded
constitutional protections. “[N]either the
Fourteenth Amendment nor the Bill of
Rights is for adults alone”!> “They are
possessed of fundamental rights which
the State must respect, just as they them-
selves must respect their obligations to
the State”!6 Recently, an appeals court
had no trouble finding that “[r]acial slurs,
swastikas and other offensive language
spray-painted on a Maryland high school
campus are not shielded from hate-crime
prosecution under the First Amendment.”!”
Where property damage is involved, it
seems that there was no difficulty upholding
a criminal conviction.

We should ask whether due process
still protects the bodily integrity of a
child!® if courses are exclusively online?
Certainly, as schools require mandatory
online education, we must evaluate what
occurs when the bully moves from using
a schoolbook to a Chromebook as the
weapon of choice.!® As we continue to
work with 21st Century problems perhaps
it is time we address some of the limita-
tions? of the Civil Rights Act and start to
recognize that the due process rights of a
child include the freedom from fear and

bodily integrity in not just one’s body but
in one’s mind.

Basic minimum education is a funda-
mental right?! that we must safeguard as the
new normal appears to be online education
in 2020.22

Cory H. Morris is an adjunct professor at
Adelphi University and CASAC-T, and runs
a litigation practice focused on helping
individuals facing addiction and criminal
matters, constitutional issues, and person-
al-injury matters.
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Traditionally, public bodies have had
to follow strict guidelines for their public
meetings pursuant to Article 7 of the New
York State Public Officers Law (“POL”), also
known as the Open Meetings Law (“OML’).
This statute imposes important obligations
on public bodies, such as villages, towns,
and school district boards, when conducting
public meetings.

Anyone who has attended a meeting of
their local school board, town, or village
may have seen facets of the OML at work.
The manner in which these meetings are
conducted are well established. But the cur-
rent COVID-19 pandemic has resulted in
an Executive Order from Governor Andrew
Cuomo generating substantive changes.!
This article will provide an overview of these
changes, with particular emphasis on school
board meetings.

Under the OML, school boards are
required to conduct business in an “open and
public manner”? This is generally accom-
plished through meetings to discuss public
business, or gatherings by a quorum of the
public body at a designated time and place.
To achieve this purpose, the statute requires
that “[e]very meeting of a public body shall
be open to the general public...”

For a meeting to be valid, a majority
of the total membership of that body, i.e.,
a quorum, must gather together, either in
the presence of each other or through “the
use of videoconferencing for attendance and
participation by the members of the public
body’* Only under certain circumstances
may the school board transact business in a
proceeding closed to the public known as an
“executive session.”

On March 12, 2020, Governor Cuomo’s

Conducting Open School

Executive Order 202.1 suspended
certain OML requirements perti-
nent to public participation and
in-person attendance at meetings
of public entities. Under subse-
quent Executive Order 202.14
and Executive Order 202.28, such
requirements have been further
extended through June 6, 2020
(and will likely be extended again,
given that schools are closed for
the remainder of the 2019-20
school year).

As a result, school boards (and
other public bodies) can hold meetings and
take action as authorized by the law without
“public in-person access to meetings and
authorizing such meetings to be held remote-
ly by conference call or similar service, pro-
vided that the public has the ability to view or
listen to such proceeding and that such meet-
ings are recorded and later transcribed.”®

School boards now have two options
for conducting public meetings without
the public being physically present. The
first option contemplates a public meeting
where the school board is physically pres-
ent in one location, and the public views or
listens to the meeting through electronic
means. This option allows a public meet-
ing to take place where the school board
is physically present in the same room
conducting business (with social distanc-
ing), while the public listens or views the
meeting electronically.

The second option contemplates a public
meeting where the school board members
meet via conference call or videoconference
with no in-person location, and the public
views or listens to the meeting electronical-

Laura A.
Ferrugiari

Board Meetings In A Pandemic

ly. This option provides for even
more “socially distancing,” relying
exclusively on technology to shape
the meeting and allowing public
bodies to transact business during
the pandemic. In both cases, how-
ever, the public body must record
and later transcribe the meeting,
and presumably make the record
available under New York State’s
Freedom of Information Law.”

In sum, based on this suspen-
sion of the OML:

o Board members can participate by tele-
phone conference or videoconference, and
their attendance is counted for purposes of
obtaining a quorum and for voting;

o While a board meeting must be publicly
noticed, the meeting notice does not have
to state each site from which an individ-
ual board member will be participating;
instead, the notice has to include infor-
mation on how the public can view or lis-
ten to the board meeting in real time; and,

» Board meetings conducted under Executive
Order 202.1 must be recorded by the board,
and later transcribed, with the transcrip-
tion available through the Freedom of
Information Law.

In addition, the New York State Committee
on Open Government has indicated that,
where the public is excluded for health and
safety reasons, it should use technology, if
possible, to broadcast the meeting, and/or it
should limit the business conducted to things
that would result in damage or harm if not
acted upon by the school board.?

School boards can continue to meet in
executive sessions to discuss items permitted
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to be discussed in executive sessions, such
as collective bargaining (i.e., impact of a
shut down on contractual employees), and
the preparation or administration of exams
(this could include issues related to school
closures and administration of exams). Any
discussions with an attorney regarding pro-
posed litigation or any specific item in which
the school board seeks the advice of counsel
would also fall under the executive session
parameters.

Pursuant to New York State Executive
Order 202.1, the notice of a meeting should
indicate that public attendance is not permit-
ted on account of the suspension of the OML
provision of the POL. The notice should indi-
cate that the meeting will be teleconferenced
or livestreamed and describe how the public
can listen or view the meeting live. School
boards may allow individuals to submit writ-
ten comments to be read and/or allow public
discussion at the meeting.

However, neither is required under the
Executive Order. Generally, there is no legal
requirement that school boards allow mem-
bers of the public to speak at school board
meetings, although it has been encouraged
by the New York State Commissioner of
Education.’ Finally, the meeting notice should
be posted prominently on the school district
website and on school building doors, to the
extent practicable.

As a result of the unprecedented changes
brought about by the COVID-19 pandem-
ic, public entities need to be aware of the
options available so as to continue holding
meetings and conducting business. Pubic
bodies should familiarize themselves with the
provisions of the OML, continue to monitor
the Governor’s Executive Orders, and consult
with their attorneys to ensure that OML vio-
lations are avoided.

An additional source for guidance on this
subject is the New York State Committee for
Open Government, which issues and posts
advisory opinions regarding the OML at
www.dos.ny.gov/coog/.

Laura A. Ferrugiari is a Partner at Frazer
and Feldman, LLP, Garden City and Past
President of the NCBA Education Law
Committee. Her practice is devoted to rep-
resenting school districts. Abigail Hoglund-
Shen is an associate at Frazer & Feldman,
LLP, where she concentrates on education
law. She is an active member of the NCBA
Education Law Committee.
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Executive Order 202.28 (May 7, 2020); Executive Order
202.14 (Apr. 7, 2020).

2. POL § 100.
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4.POL § 102(1).
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6. Executive Order 202.1 (Mar. 12, 2020).

7. POL §§ 84-90.

8. Shoshanah Bewlay, Memorandum: Open Meetings
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It is my earnest hope and indeed the hope of
all mankind that from this solemn occasion a
better world shall emerge out of the blood and
carnage of the past—a world founded upon
faith and understanding—a world dedicated
to the dignity of man and the fulfillment of his
most cherished wish—for freedom, tolerance
and justice.
—General MacArthur,
Surrender Ceremony aboard the USS
Missouri, September 2, 1945

By any measure, General of the Army
Douglas MacArthur performed his duties
valiantly at the highest level of command in
the course of three major wars. The annals of
World War I, World War II, and the Korean
Conlflict would read far differently but for his
half-century of active military service. But
his finest contribution to his country and to
civilization took place off the battlefield.

While everyone “liked” Ike, MacArthur
was a polarizing commander. As Australian
Field Marshall Thomas Blamey once noted,
“[t]he best and the worst things you hear
about him are both true”! And yet the one
point of near unanimity concerns his role
as the Supreme Commander for the Allied
Powers during the Occupation of Japan.

MacArthur took to his responsibilities
with every fiber of his being. As he later
recalled, “I had to become an economist,
a political scientist, an engineer, a manu-
facturing executive, a teacher, even a theo-
logian of sorts”? The Occupation techni-
cally was under the auspices of the Allied
Powers, including the British, the Chinese,
and the Russians. But in all actuality, it was
MacArthur’s show.

The Shogun’s Constitution

MacArthur is the father of
modern Japan. In a remarkable
undertaking, the General recreat-
ed the Japanese state as a prosper-
ous, peaceful, democratic nation
firmly allied to the West. He lit-
erally converted the vanquished
Nippon from a bitter foe into a
valued friend. The cornerstone of
his achievement was the post-war
“MacArthur” Constitution.

We, the Japanese people, desire
peace for all time and are deeply
conscious of the high ideals controlling human
relationship, and we have determined to pre-
serve our security and existence, trusting in
the justice and faith of the peace-loving peoples
of the world. We desire to occupy an honored
place in an international society striving for
the preservation of peace, and the banishment
of tyranny and slavery, oppression and intoler-
ance, for all time from the earth.

—The Constitution of Japan

For seven centuries, Japan was led by
Shoguns, feudal military lords who had com-
plete dictatorial control.?> With the Meiji
Restoration of 1868, the Shogunate was elimi-
nated in favor of a monarchy with sovereignty
vested in the divinity of the Emperor. The
Meiji Constitution of 1889 was written along
Prussian lines.* The era of the Meiji Restoration
formally ended with the surrender.

Into this void MacArthur stepped for-
ward, confident and charismatic, wielding
powers comparable to those of any Shogun.
Answerable only to the President and the
War Department (which were conveniently
in a distant Washington, DC), from 1945
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to 1951 he maintained near-total
authority over the lives and the
destiny of the Japanese islands.

The Japan MacArthur took
charge of was a nation in ruins.
The world vividly remembers the
destruction of Hiroshima and
Nagasaki, but the entire country in
fact had been levelled to the ground
by American Air Power. Having to
accept a surrender seen as shameful,
the country was not only devastated
by war but, more importantly per-
haps, it was demoralized by defeat.

Considering the atrocities perpetrated at
Bataan to MacArthur’s troops, one could
have expected retaliation. But he was not
vindictive. MacArthur instead was a benign,
paternalistic proconsul whose administration
would prove conciliatory and broad-minded.
For the Japanese, he became a Christ-like
figure devoted to resurrecting Japan from
the ashes.’

In my efforts for a revision of the Meiji con-
stitution, I emphasized the point that we felt
a democratic regime was essential to the new
Japan, and that we could only insure such a
society by having a plainly written and clearly
understood statement of rights.

—General MacArthur, Reminiscences

MacArthur had decades of experience
in Asia. Rare among the upper echelons of
American foreign and military policy, the
General was particularly attuned to the sen-
sitivities of the Japanese. This can be seen
in his treatment of Hirohito. After all, it
was MacArthur’s insistence that enabled the
Emperor to remain on the throne.

il 4
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Prepared by the General’s staff in secrecy,
MacArthur’s Constitution rejected the ear-
lier propagated “Matsumoto Draft” which
barely altered the Meiji Constitution.® A
dissatisfied MacArthur ordered a total revi-
sion that was completed in ten days to avoid
any input from the Soviets.” Presented as an
amendment to the Meiji Constitution, which
it was replacing, the new document would
ultimately reshape the whole of civil society.

The document places sovereignty in the
Japanese people. The Emperor is no longer
divine but rather “the symbol of the State,
with the throne retaining its dynastic fea-
tures.® The “sole law-making organ of the
State” is the Diet (or parliament) and executive
power is vested in the Cabinet headed by the
Prime Minister.” The document also provides
for an independent judiciary and a Supreme
Court with powers of judicial review.'?

MacArthur was a conservative. In American
politics, he sought the Republican party’s pres-
idential nomination in 1948 and 1952. But
MacArthurs Constitution was anything but
conservative. In present day Japan, it is objected
to by Japanese nationalists and is championed
by those on the left.!!

MacArthur’s Constitution has many pro-
gressive features. It guarantees the provision
of welfare and public health, a right to equal
public education, academic freedom, the right
of labor to organize and bargain collectively,
while prohibiting censorship, discrimination
and torture. MacArthur also instituted wide-
spread land reform that radically altered the
country’s socio-economic landscape.

See SHOGUN'S, Page 19
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IT'S A GOUDA DAY TO RENEW
YOUR NCBA MEMBERSHIP!

516-747-4070

Knowledge is Power. The Nassau Academy of law empowers our members with
knowledge: knowledge of the law; knowledge of strategy and tactics in litigation,
transactions, and dispute resolution; knowledge of the intricacies of the court
systems, federal, state, and local; and knowledge of their fellows, in a spirit of
collegiality and openness.

The NAL has met the challenges of today, and will meet those yet to come. In
the current climate, we have and shall continue to provide the “virtual Academy,”
with no loss in quality. As things return to normal-—and they surely will-—we shall
revitalize our live CLEs, because there is no substitute for personal interaction.
Indeed, it is paramount to the health of both the NAL and the NCBA that we get
back to business with optimism and fortitude.

In all these things, the Academy will innovate, vigorously compete in the CLE marketplace by providing
superior speakers and material, respond to the needs of its members, and, above all else, be dedicated to the goal of
justice through continued legal education.

George S. Patton, III, America’s greatest combat general, once proclaimed that “greatness hangs on an ability
to lead and inspire.” 1 respectfully close with the promise that the NAL shall do both in the upcoming academic

year.

Anthony Michael Sabino
Nassau Academy of Law Dean, 2020-21



—_~ -~

Y

L7 EWE NEED CLE CREDITS, WE CAN HELP!
(LEON DEMAND - FREE FOR NCBA MEMBERS.

The Academy staff, comprised of
manually processing hundreds of C
To streamline efforts, please send al

Jen and Patti, are
_E forms each week.
forms to

academy@nassaubar.org as opposec

' to an individual

staffer. In addition, we ask that forms be sent in batches,

instead of individually. Thank you for your patience and

cooperation.

Until we can be six feet closer, be

safe and be well.



14 w June 2020 m Nassau Lawyer

General Law

Face Masks and Temperature Checks:

With a COVID-19 vaccine at least months
away, if not longer, New Yorkers are bracing
for life under the continued threat of the novel
coronavirus.! In mid-April 2020, President
Trump outlined the federal government’s
views on how the post-lockdown country
may look.? With the President’s guidance
on suggested protocols, including tempera-
ture checks and face coverings, Americans
may reasonably be concerned about such
new requirements infringing on individual
liberties. This article explores constitutional
concerns raised by government-mandated
temperature checks and face-covering rules.

Americans Generally Accept
Health and Safety Regulations

Philosophically speaking, American soci-
ety has accepted broad government powers
to combat threats to safety. Perhaps the best
example is security changes implemented
after 9/11. The Patriot Act was purportedly
enacted to stop further terrorist acts, but was
widely viewed as an expansion of the gov-
ernment’s surveillance capabilities.> Though
not without political and legal challenges and
some amendments, the law largely remains
valid and in effect.

Similarly in the wake of the 9/11 terrorist
attacks, the federal government empowered
the Transportation Security Administration
to screen airline passengers for dangerous
substances.* To advance its objectives, the
TSA uses, among other technologies, body
scanners which can produce a “crude image
of an unclothed person.”> The scanners sim-
ilarly received political and legal challenges,
but remain lawful and in use as an acceptable
means to prevent terrorism.®

Even in the absence of a crisis, citizens
accept some levels of government regulation
when it comes to dressing and hygiene. For
example, Nassau County requires food han-
dlers to wear clean “outer garments” and to
wash their hands, among other times, after
using the toilet.” The Town of Hempstead
requires individuals using public swimming
pools to wear proper bathing attire, tie back
long hair, and to take a soap and warm
-water shower before the using the pool.
Additionally, as a society, Americans accept
that attendance at sporting and concert
events requires security screening including
possible pat downs, use of metal detectors,
and bag searches.

Thus, these examples demonstrate that
society can accept government regulations
in the areas of safety, security, health, and
hygiene, albeit on a more limited scale than
widespread regulations concerning what
New Yorkers may have to do before entering
public spaces because of coronavirus. Only
time will tell whether temperature checks
and facecovering requirements are tolerated
in the same way as TSA checks, security
screenings, and dress codes.

The Constitutionality of
Disease-Prevention Measures

The legal question remains, though: can
governments in the United States lawfully
require citizens to wear face masks and to
have temperatures taken before, for example,
entering a work place or going grocery shop-
ping? Preliminarily, governments have broad
authority to regulate workplaces. Indeed, the
federal government, which by its nature is
limited in authority, broadly and lawfully reg-
ulates workplace safety via OSHA, administers
workplace labor unions via the NLRB, and
prohibits various forms of employment dis-
crimination.” States, including New York, have
similarly implemented legislative schemes

to abridge workers™ rights to sue
employers for workplace injuries,
or to require that employees use
safety devices to protect themselves
and/or others.!?

Accordingly, COVID-19 reg-
ulations concerning mitigating
disease transmission risks in
workplaces will likely pass con-
stitutional muster. In fact, the
Equal Employment Opportunity
Commission (“EEOC”), the fed-
eral agency charged with admin-
istering workplace discrimi-
nation laws, has already issued guidance
which either directly or indirectly answers
the question of whether temperature checks
and face masks can be required in a work-
place. In its Technical Assistance Questions
and Answers issued on April 17, 2020, the
EEOC indicated that taking temperatures to
check for COVID-19 is permissible under
the Americans with Disabilities Act.!!
Additionally, other reasonable accommoda-
tions, such as barriers, may be appropriate to
prevent transmission, suggesting that masks
would also be lawful under the ADA.!2

Turning directly to the heart of the mat-
ter, the constitutionality of such government
regulations in broader contexts invokes con-
cerns about individual liberties, including
Fourth and Fourteenth Amendment con-
cerns.!? Leading Supreme Court precedent
on the issue dates back to 1905.

In Jacobson v. Massachusetts, the plain-
tiff challenged a Massachusetts law which
authorized local city and town governments
to require the vaccination of their citizens
when deemed “necessary for the public
health or safety”1* Subsequently, Cambridge,
Massachusetts determined that smallpox had
become prevalent in the city and ordered that
all inhabitants be vaccinated. The Supreme
Court held that the law was enacted pursu-
ant to a state’s inherent “police power; i.e.,
the power of a state to pass reasonable laws
to protect the public health and safety.!> In
other words, the vaccination law was con-
stitutional. Notably, as recently as 2015, in
upholding a New York law requiring vaccina-
tions for school children, the Second Circuit
suggested that Jacobson remains good law.'0

Jacobson and Phillips, however, concerned
the Fourteenth Amendment and substantive
due process. The vaccinations at issue in
Jacobson and Phillips, and the idea of taking
temperatures being promoted now, differ in
material ways. Vaccinations inject material
into a person, thus they sound more invasive.
But, taking temperatures extracts informa-
tion about a person and therefore invokes
concerns about the government’s invasion of
privacy. Do temperature checks, therefore,
raise Fourth Amendment concerns about
unlawful searches?

A complete analysis of how more than
two centuries of Fourth Amendment juris-
prudence applies to the 21st century coro-
navirus pandemic is beyond the scope of
this short article. But, more likely than not,
temperature checks either fall into an excep-
tion to the Fourth Amendment, or do not
constitute a Fourth Amendment search in
the first instance.

Indeed, temperature checks are akin to
the TSA body scanners. TSA checkpoints
are considered administrative searches, i.e.,
searches effected for the purpose of protect-
ing safety, not for determining whether a
crime has been committed.!” To constitute
a lawful administrative search, courts weigh
the degree of intrusion into a person’s privacy
against the degree the intrusion is needed to
promote a legitimate government interest.!8
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Constitution vs. Coronavirus

It is doubtful a court would con-
clude that a person’s body tem-
perature deserves privacy protec-
tions more than the government
has a legitimate interest in con-
trolling the spread of COVID-19.

To be sure, this latter point is
supported by the fact that check-
ing body temperature may not
constitute a Fourth Amendment
search at all. Some sense-enhanc-
ing technologies, such as dog
sniffs, are not Fourth Amendment
searches, as held by the Supreme
Court in United States v. Place.'® But, when
specifically addressing infrared tempera-
ture-sensing cameras to locate heat lamps in
a home used to grow marijuana, the Supreme
Court ruled, in Kyllo v. United States, that
such use constitutes a search.20

The infrared camera searches in Kyllo,
however, penetrated into a persons house
and related to criminal searches. The same
outcome seems less likely with medical
screening for body temperature because (1)
infrared sensing of a person’s body tem-
perature measures heat emanating off of a
person’s body, not the temperature inside
(although the measures are equivalent), and
(2) the process is not intrusive and does not
risk revealing sensitive or private informa-
tion.2! Thus, infrared temperature checks
look more comparable to the limited proce-
dure of a canine sniff in Place and less like the
cameras in Kyllo, which penetrated through
the walls of a person’s home.

COVID-19 Transmission Abatement
Measures Are Presumably Lawful

With this framework, should New York
practitioners be concerned about the consti-
tutionality of mitigation rules which may be
imposed to ease New York out of the “Pause?”
In principle, many regulations being discussed
now will likely pass constitutional scrutiny.
With the Supreme Court showing such strong
deference to state and local governments’ deci-
sions on how to use their inherent police pow-
ers to control disease spread, ideas such as face
coverings and temperature checks are likely
constitutional under Fourth and Fourteenth
Amendment challenges.

Vagueness, however, may be an avenue
to test the constitutionality of specific orders
or laws. The Constitution requires that laws
define criminal offenses with “sufficient defi-
niteness that ordinary people can understand
what conduct is prohibited and in a manner
that does not encourage arbitrary and capri-
cious enforcement”?? Such vagueness argu-
ments are already being used to challenge
social distancing rules across the country.?

On April 15, 2020, New York’s Governor
Cuomo signed an executive order requiring:

Any individual who is over age
two and able to medically tolerate
a face-covering shall be required to
cover their nose and mouth with a
mask or cloth face-covering when
in a public place and unable to
maintain, or when not maintaining,
social distance.

Whether this guidance is sufficiently
specific may expose the order to critique
about its constitutionality based on vague-
ness grounds, but its concept is likely lawful
based on, among other precedents, Jacobson.
Practitioners should continue to monitor
new mitigation regulations and pay close
attention to wording.

COVID-19 is raising new issues in nearly
all facets of life. As we emerge from New
Yorks Pause and enter a new normal which

may include body temperature checks and
face mask requirements, Nassau County civil
rights attorneys should be prepared for novel
legal issues arising from what appears to
be an extended period of mitigation rules.
Because of the states’ broad police powers in
the area of public health emergencies, many
constitutional challenges may fail. But the
police powers are not limitless, and vigilant
practitioners may find room to push back on
overbroad or vague regulations.

In the end, perhaps New Yorkers just
need to remain mindful of the practical
wisdom imparted by Justice Harlan in the
Jacobson decision: “There are manifold
restraints to which every person is neces-
sarily subject for the common good. On any

other basis organized society could not exist
»24

with safety to its members:
Matthew Weinick, partner with Famighetti
& Weinick, PLLC in Melville, represents
individuals in employment litigation mat-
ters and constitutional torts. He is incom-
ing Chairperson of the NCBA Labor and
Employment Law Committee and can be
reached at mbw@fwlawpllc.com or at
http://linycemploymentlaw.com.
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Children as Pawns and Other Legal
Issues During The COVID-19 Pandemic

Governor Andrew Cuomo issued
Executive Order 202.6 on March 20, 2020,
reflecting the unfathomable severity of an
essentially invisible enemy, a virus. This
novel coronavirus disease, COVID-19, is so
transmissible that the all-too-familiar voice
of Dr. Anthony Fauci repetitively reminds us
all that we must continually adapt our behav-
ior to the vectors of the contagion or risk his
grim projections being realized.

To counter the dire and unthinkable,
inspiring individuals have expressed uplift-
ing expressions, words to the effect that we
all must work together to survive! And yet, we
see in our matrimonial community that there
remain those misguided and unwise parents
who are using their children as pawns; it is
as if the pandemic crisis provided another
opportunity for them to do so.

Mitigation Efforts,
Visitation and COVID-19

Less than a month ago as of the writing
of this article, Governor Cuomo took the
never-before considered drastic measures of
closing schools, prohibiting public gather-
ings, shutting restaurant eat-in services, and
ordering non-essential employees to work
remotely, when feasible, thereby shuttering
most non-essential retail operations and
other businesses.

But appreciably, what the Order did not
do is prohibit parental access to children,
whether such access be based upon ongo-
ing voluntary schedules, written agreement
or court orders. Certainly, parents who are
divorced or legally separated, or in the pro-
cess of being so, would work together to
figure out how to serve the best interests of
their own children in the face of the dreadful
circumstances of COVID-19; it turns out that
view now seems naive.

Despite that a primary responsibility of a
custodial parent is to assure meaningful con-
tact between the children and the other par-
ent! and the willingness of a parent to assure
such meaningful contact between the children
and the other parent,® our esteemed Judge
Jeffrey Sunshine, Justice of the Supreme Court
of the State of New York and the Statewide
Coordinating Judge for Matrimonial Cases,
found it necessary to speak out to troubled
parents at the beginning of the outbreak; he
provided a message to the bench and bar in
the hopes that his words would reach the right
parties and wrote:

[TThose who think that there is a
lack of consequences to not con-
ducting themselves appropriately
during this crisis are wrong... One
of the only things that should and
can bring comfort to a child are par-
ents cooperating... Let them have
fond memories of how parents con-
ducted themselves... If parents do
not conduct themselves appropri-
ately and sensibly, their children will
remember throughout their lives
how they acted and so will the judge
deciding the case... If your clients
are not listening to you and think
they are not accountable for their
conduct—might I suggest you send
this to them.’

Every day, courts and counsel alike par-
ticipate in countless cases wherein one parent
interferes in the children’s relationship with the
other parent, where the child(ren) are being
treated as pawns by the interfering parent.
Sometimes, one parent overtly denies parental
access to the other parent, but other times, the
actions of the wrongdoer are a bit more subtle
and insidious in their manifestation.

Such manipulations include,
but clearly are not limited to, inter-
fering with a parents parenting
time by scheduling social activ-
ities during a parent’s parenting
time,* extorting money from a
spouse by not allowing parenting
time unless the other parent pays
money not due and owing,> show-
ing up [unexpectedly] during a
parent’s scheduled time with the
child,® repeatedly texting a child
during the other parent’s limited
parenting time,” buying concert
tickets for concerts scheduled during a par-
ent’s summer vacation time with the child,®
punishing a child for having a relationship
with the other parent by forcing the child to
take phone/video calls outside in inclement
weather” or by conﬁscatin§ gifts given to the
child by the other parent.!

Parents Facing New Challenges

Now, only a few months into the COVID
crisis, the machinations of the offender par-
ent are all too predictable, telegraphing his
or her malintent. One parent deciding uni-
laterally to withhold the child from the other
parent would be legally baseless when each
parent is equally capable of following all the
safety rules to protect the child. Likewise,
a parent demanding to exercise his or her
parental rights when he or she is immuno-
logically compromised or showing symptoms
of disease would also be legally without
merit. Even where certain parents and their
children should not be in physical contact
with each other because of illness or vulner-
abilities to the virus, the available technology
opens a wide dimension of virtual contact.
But where there is a controlling and ill-inten-
tioned parent, that access may be shut down.

Clients who are dealing with such a trou-
bled parent would do well to be counseled to
keep a careful log of incidents of poor con-
duct by the other parent, including dates and
times, changes in the child’s behavior toward
the visiting parent and statement made by
the child that may seem derogatory or sound
coached. Counsel should encourage the cli-
ent to remain calm and work on providing
additional allegations of alienating parental
conduct to counsel so that he or she may use
the reported information to form the basis to
seek remediation.

Courts have always been attentive to
protecting the well-being of their wards
and have fashioned its awards accordingly:
in extreme cases ordering a change in cus-
tody,!! suspension or cancellation of child
support payments,'? awarding the parent
who is the subject of interference expand-
ed and additional parenting access,'® or
ordering compliance with custody and vis-
itation orders.!* Consequently, in the long
picture, courts will ultimately be there to
right the wrongs.

As a matter of practice within the legal
framework, these parental-access -cases,
known to be tension-filled, motion saturated
and litigation heavy, have traditionally been
conferenced by the courts to give the process
a chance to work and progress possibly to
resolution. But now, just as New York State
residents are being asked by the Governor to
pause, attorneys and courts must do likewise
and refrain from hitting the litigation lever
when the pause button may provide more
productive outcomes, especially when the
courts, families and economies have been
overwhelmed by sickness and death.

Consider for a moment the current status
of pending cases. In this writer’s experi-
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ence, attorneys are reaching out
to each other to solve current
issues between the parties, and
parties are entering into signed
stipulations, whenever possible.
Governor Cuomo understood the
need for legal life to move forward
despite the closure of court build-
ings. Implicitly, he communicat-
ed the message that work does
not stop because the workplace is
closed. When the Governor issued
the executive order to permit the
notarization of signatures through
technology to adhere to the social distancing
guidelines, attorneys were empowered to
pick up the pace and use their talent, skills
and experience to accomplish the clients’
legal goals, minimizing court intervention.

Conclusion

The COVID-19 pandemic that has devas-
tated New York State, especially Long Island
and NYC, must now be considered a sig-
nificant factor in the legal analysis of not
only pending and future divorce actions,
but also post-action financial applications
that will undoubtedly be made as a result of
businesses being closed, jobs being lost, and
stock markets being wildly volatile. Attorneys
who practice in the diversified and multifac-
eted areas of matrimonial and family law,
have always had a large role in negotiations,
therapeutic analysis, and hands-on problems

solving, and now more so, during these try-
ing times.

Perhaps now, for example, when repre-
senting the non-monied spouse, the attorney
will not be as quick to move for pendente
lite financial relief and instead seek relief
through negotiations with opposing counsel.
Or, maybe counsel should first explore the
possibility of resolution, without court inter-
vention, when representing a payee spouse
receiving benefits under a pendente lite order
where payments are late. Being quick to seek
a finding of contempt the moment a default
occurs without investigating the cause of
the default may no longer be good practice.
Instead, attorneys renewing their commit-
ment to work intensively towards resolution
outside the judiciary system will become the
new gold standard, providing a high quality
of legal services while avoiding numerous,
often inefficient, hours in court, scorching
pretrial litigation and trial preparation.

Does it make sense at this time, for exam-
ple, to make a contempt application against
a payor spouse whose business has been
shuttered for the past month? Or, to bring a
preclusion motion against a first responder
working around the clock who has not been
available to collect the documents demand-
ed as part of the discovery process? Or, to
move for a visitation modification because
one of the parties is a COVID-19 nurse and

See CHILDREN AS PAWNS, Page 20
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Elizabeth Post, Executive Director
epost@nassaubar.org

As Executive Director of NCBA, Liz’s job
is to support the Bar's leadership and to turn
their visions into reality. Her role is to make
sure the organization runs as smoothly as pos-
sible and to provide the organization’s staff the
necessary tools and direction so that they can
provide exemplary services and programs to
Members. As a longtime nonprofit executive,
her motto is that you never ask someone else
to do something that you aren’t willing to do
yourself. That's why Members will just as likely
see Liz at Domus moving tables around for the
next meeting as finding her in her back office
preparing next year’s budget.

Patti Anderson, Executive Assistant
panderson@nassaubar.org

Patti joined the NCBA staff in November
2002. Her husband was planning to retire
from the Port Authority Police Department
in January 2003. She knew that was the per-
fect time to get a full-time job!

Patti has always worked in the Academy of
Law, the educational arm of the Bar Association.
Some of her other responsibilities are: arbi-
tration, mediation, Judiciary Committee, WE
CARE donations, Executive Assistant and
working with the Board of Directors.

She has been married to her husband,
Andy for 37 years. They have three children,
Lindsay, Sean and their fur baby, Tikibelle,
a puggle. Patti enjoys cooking, swapping
recipes and spending time with her family
and friends.

Gale D. Berg, Esq.,
Director of Pro Bono
gberg@nassaubar.org

Gale has been an attorney for over 40
years and since 2010 has been the Director
of Attorney Pro Bono Activities for the
Nassau County Bar Association, Mortgage
Foreclosure Project. As Director, she recruits
attorneys to volunteer to counsel Nassau resi-
dents at either our twice monthly clinics or at
Mandatory Conferences. Additionally, Gale
locates and writes the grant proposals which
have funded this project for the last ten years.

What you may not know is that Gale is an
Associate Magistrate for the Village of Baxter
Estates and recently retired as a float escort
in the Macy’s Thanksgiving Day Parade! She
has photos of the nine years in which she
marched; stop by if you want to see the proof!

Carolyn Bonino, Lawyer Referral
Service Coordinator
cbonino@nassaubar.org

Carolyn has worked at the NCBA since
2006 in the Lawyer Referral Service Program
where she provides Long Island residents
and local businesses referrals to the right
lawyer for their legal inquiry. In her free
time, Carolyn enjoys spending time with her
grandchildren.

Ann Burkowsky,
Communications Manager
aburkowsky @nassaubar.org

Ann is the NCBA Communications
Manager and has been working at the Bar
since March 2018. She works on special
events like BBQ at the Bar, Judiciary Night,
and the Dinner Dance to name a few. She
is also the Production Editor of the Nassau
Lawyer, the official publication of the NCBA.

She graduated from LIU Post in 2016
with a B.A. in Public Relations. She is the
oldest of three girls and enjoys spending time
with family and friends.

Pat Carbonaro,
Lawyer Referral Service Coordinator
pcarbonaro@nasaubar.org
Pat has worked at the NCBA for over
20 years. She currently works with Carolyn
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Bonino in the Lawyer Referral Service
Program to provide Long Island Residents and
local businesses referrals to the right attorney.

Cheryl Cardona, Paralegal
ccardona@nassaubar.org

Cheryl has been a Real Estate Paralegal
over 25 years and is now working part-time
with the Mortgage Foreclosure Project. She
works closely with the volunteer attorneys,
housing counselors and homeowners. She
loves helping people and this wonderful proj-
ect is perfect for her as she gets a sense of grat-
itude when she can help a Nassau County res-
ident save their home. She currently co-chair
sthe Paralegal Committee here at Domus and
is also a member of the Advisory Board of the
Paralegal Program at Hofstra.

She's a mother to three beautiful teenage
daughters, one of which will be leaving for
college soon. In her spare time she likes to
work in her garden and volunteer at various
animal shelters and rescue organizations.

Barbara Decker,
Office Manager/Controller
bdecker@nassaubar.org

Barbara is the bookkeeper/controller
for the NCBA, Nassau Academy of Law,
and Nassau Bar Foundation, which consists
of General, Mortgage Foreclosure, Lawyer
Assistance Program, and WE CARE.

She raised five children as a single par-
ent while working as the controller of a 22
million a year textile firm in Manhattan.
She also played tennis for many years and
only stopped when her health forced her to,
at which time she took up pickle ball. She is
devoted to her family and is fortunate to have
a wide circle of friends.

Dr. Beth Eckhardt, Director of Lawyer
Assistance Program (LAP)
eeckhardt@nassaubar.org

As Director of the Lawyer Assistance
Program (LAP), Dr. Beth Eckhardt provides
professional, confidential counseling services to
lawyers, judges, law students and their families
struggling with mental health and substance
use issues. In addition, Dr. Eckhardt conducts
evaluations and makes treatment referrals.

Elizabeth Eckhard
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Stephanie Pagano Elizabeth Post

Bridget Ryan

Donna Sylvia-Gerdik

Pat Carbonaro

The Lawyer Assistance Program provides
early identification, peer support, stress man-
agement, motivation, treatment referrals and
monitoring services. LAP also conducts
presentations and workshops at law firms
and law schools regarding substance use
and mental health issues among attorneys,
suicide prevention, time management, stress
management and mindfulness.

Donna Gerdik,
Membership Coordinator
dgerdik@nassaubar.org

Donna has been working at the Bar
Association for 22 years. She was the admin-
istrative assistant in the Nassau Academy of
Law, and was later transferred to a new posi-
tion as membership coordinator. She is on
the NCBA Membership Committee, oversees
the Matrimonial Law Committee Dinners, as
well as the Lunch with the Judges Program.
She also does grievance and conciliation.

Jennifer Groh, CLE Director
jgroh@nassaubar.org

Jen has been a part of the Bar Association
since 2013 and is the Director of the Nassau
Academy of Law, the educational arm of
the Bar Association which is responsible for
our CLE programming. In addition to her
duties for the Academy, Jen is also respon-
sible for coordinating sponsorships, for the
administration of the Mock Trial tourna-
ment for high school students through our
Community Relations and Public Education
outreach, and for the running of the Elaine
Jackson Stack Moot Court competition for
law school students. Jen also secures speak-
ers for local community organizations and
school districts upon request through the
Bar’s Speakers Bureau.

Jen comes from the legal world and has a
15+ year background as an intellectual prop-
erty law librarian. She holds a Master’s Degree
in Education from New York University and
a Master’s Degree in Information and Library
Science from Pratt Institute.

She is the proud mom of Andrew, a Class
of 2020 North Babylon High School graduate
with honors, and Eagle Scout.

Hector Herrera, Building Manager

hherrera@nassaubar.org

Hector assists the NCBA staff with tech-
nological needs involving maintaining the
network, upgrades servers and workstations,
extracts and converts videos and uploads
them to the website. He also takes care of the
general maintenance of Domus and during
normal times take photographs of all NCBA
events, sets up rooms for CLE programs,
events and committee meetings, and pro-
vides all audio visual requirements.

Hector schedules the Zoom meetings for
the Committees and Bar entities, while assist-
ing the Chairs and speakers to manage them
and monitor its security.

Pat King, Administrative Assistant
pking@nassaubar.org

As receptionist at the NCBA, Pat greets
members as they arrive to attend meetings and
CLEs. She meets the public as they come into
the Bar Association seeking information and
legal assistance and refers them to local agen-
cies and the NCBA Lawyer Referral. Pat also
answers the NCBA’s very busy telephones. In
addition, she enjoys her work as administrative
assistant to the Mortgage Foreclosure Project.

Stephanie Pagano, Membership
Coordinator/Committee Liaison
spagano@nassaubar.org

Stephanie has worked at the NCBA since
2007. She is a Membership Coordinator and
is responsible for sending out the invoices and
processing of payments as well as making all
corrections. As Committees Liaison, she’s the
one to ask about booking committee meetings
and sending out meeting notices. Stephanie
is literally the keeper of the Bar calendar, and
manages the calendar for not just committees
but all other Bar events. She also handles
the WE CARE Grants, which has two grant
cycles a year. Her voice is also one of the ones
that you will hear if you should call the Bar
Association for help.

When not hard at work, she enjoys going
to the beach, reading, traveling, and spending
time with her kids.

Bridget Ryan, WE CARE Coordinator/
Special Events Assistant
bryan@nassaubar.org

Bridget is the NCBA Special Events
Assistant and WE CARE Coordinator. She
helps to plan NCBA events such as the
Annual Dinner Dance Gala and Judiciary
Night, as well as WE CARE events such as
Las Vegas Night and Gingerbread University.
A fun fact about Bridget is that she’s a former
Walt Disney World Cast member!

Christine Stella, Paralegal
cstella@nassaubar.org

Christine is a retired litigation paralegal
who came to the Nassau Bar to provide
part-time assistance to Gale Berg and Cheryl
Cardona with the Mortgage Foreclosure
Program. She and Gale Berg are child-
hood friends who grew up together and
have remained friends throughout the years.
When Gale approached Christine to come
out of retirement to help with the project, she
didn’t hesitate to lend a hand. She has been
with the program for just over a year.

Her main focus is to review client infor-
mation, gathered by volunteer attorneys from
court appearances at the Mortgage Foreclosure
Part of the Nassau County Supreme Court, or
at Mortgage Foreclosure clinics hosted by the
Bar, and then to input this information into
the main database for processing. She also
assists with miscellaneous assignments in the
office as they pop up.
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Hon. Andrea Phoenix, Recipient of the Alfred S. Rob-
bins Memorial Award

DONOR

Harold L. Deiters, Il

Richard G. Fromewick

Rick Collins, the Executive Committee and the Board
of Directors exceptional leadership in these tumultu-
ous times.

Joanne and Frank Gulotta, Jr.

Jaime Ezratty for a successful tenure as Dean of the

Nassau Academy of Law Academy.

Rick Collins for his leadership during difficult times.

Hon. Andrea Phoenix, Recipient of the Alfred S. Rob-
bins Memorial Award

Hon. Norman St. George, Recipient of the Norman
F. Lent Award

Rick Collins and the entire NCBA staff for their tire-
less efforts

IN MEMORY OF
Allan S. Botter

Nassau Academy of Law

Hon. Marie G. Santagata
Hon. Marie G. Santagata

Hon. Denise Sher

DONOR

Stephen Gassman

J.R. Galvez, Child Protective Services Liaison for
Nassau County Family Court

Vincent Abbenda, brother of Joseph Abbenda

Martha V. Haesloop

Adrienne Hausch

Hon. Steven M. Jaeger Hon. Harry Kutner, father of Harry Kutner, Jr.

Nassau County Family Court Chil-

dren’s Center Advisory Board Rita Greenberg, mother of Hon. Ellen R. Greenberg

J.R. Galvez, Child Protective Services Liaison for
Nassau County Family Court

Nassau County Family Court Chil-
dren’s Center Advisory Board

Hon. Andrea Phoenix Hon. Harry Kutner, father of Harry Kutner, Jr.

Hon. Andrea Phoenix John W. Bodkin, father of William P. Bodkin

Hon. Andrea Phoenix Luise K. Klein, mother of Nancy Krosser

Hon. Marie G. Santagata Hon. Donald Belfi

Stephen Schlissel Allan S. Botter

Hon. Denise Sher Marie DeMaria, mother of Thomas DeMaria

Hon. Denise Sher John W. Bodkin, father of William P. Bodkin

Hon. Denise Sher Maureen R. Sichenzia, wife of Dominick Sichenzia

Hon. Denise Sher Luise M. Klein, mother of Nancy Krosser

Hon. Peter B. Skelos James Palladino, father of Dawn Lack

LLeonard Slavit Charles R. Kleinhardt

Jay Marshall Alan Snowe

Ira S. Slavit Charles R. Kleinhardt

New York Bar Foundation Awards

Grant to Nassau Bar Foundation

In Response to Need for Mortgage
Foreclosure Assistance

most needed within the local com-
munity, the Nassau Bar Foundation’s
(NBF) Mortgage Foreclosure Program
was awarded a $6,000 grant from The
New York State Bar Foundation. This
funding will enable the program to
continue its mission of providing pro
bono foreclosure clinics and assis-
tance to Nassau County residents in
court that are in need. The program
invites individuals with questions
regarding foreclosure to meet with

a volunteer NCBA member attorney
who can provide advice and guid-
ance, or represent them for the day
at mandatory conferences.

Congratulations on
receiving a 2020
New York Bar
Foundation Grant!

In the wake of a critical time where
mortgage foreclosure assistance is
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IN MEMORY OF HON. GREGORY W. CARMAN,
FATHER OF GREGORY, JAMES AND JOHN CARMAN

Hon. Peter B. Skelos

IN MEMORY OF MICHAEL CHETKOF

Stephen Schlissel
Richard N. Tannenbaum

Hon. Andrea Phoenix Hon. Claire I. Weinberg

The Burger Family
James E. Flood, Jr.
Martha V. Haesloop

Hon. Steven M. Jaeger
Marty and Melva Lambert
Patricia Latzman

IN MEMORY OF DONALD FINKELSTEIN,
FATHER OF DANA FINKELSTEIN
Susan Katz Richman

Maria Small
Regina Vetere

Harold L. Deiters, Il
James E. Flood, Jr.
Martha V. Haesloop

IN MEMORY OF HON. RAYMOND HARRINGTON,
FATHER OF HON, PATRICIA A. HARRINGTON

Kathleen Wright

Hon. Steven M. Jaeger
Patricia Latzman
Susan Mintz

Susan Katz Richman
Hon. Marie G. Santagata

IN MEMORY OF NORMAN LORINTZ,
FATHER OF JOSEPH H. LORINTZ

Jill C. Stone and Associates
Kathleen Wright

Richard G. Fromewick

Harold L. Deiters, Il Warren Hoffman
Joanne and Frank Gulotta, Jr. Hon. Andrea Phoenix
Martha V. Haesloop Andrea Scampoli

IN MEMORY OF JENNIE PICA,
MOTHER OF BARBARA A. GERVASE

Michael E. Ratner
Susan Katz Richman
Marilyn K. Genoa Hon. Denise Sher
Martha V. Haesloop Kathleen Wright

IN MEMORY OF CLAUDETTE KORNFELD,
MOTHER OF HON. RANDY SUE MARBER

Hon. Denise Sher

Adrienne Hausch

Hon. Joseph H. Lorintz
Susan Mintz

Hon. Andrea Pheonix

Karen Bodner
Dana Finkelstein

Karen Bodner Evelyn Kalenscher

Marilyn K. Genoa Joel Levine Ira S. Slavit
Stephen Gassman Hon. Andrea Phoenix Theodore Roosevelt Inn of Court
Martha V. Haesloop Michael E. Ratner Scott Wiss

Susan Katz Richman

IN MEMORY OF MARIE RICHARDSON,
MOTHER OF ELLEN BIRCH

Hon. Denise Sher

Jill C. Stone

Regina Vetere
Kathleen Wrigh

Susan Mintz

Hon. Andrea Phoenix
Susan Katz Richman
Joan and Steve Schlissel

Harold L. Deiters, Ill
Dana Finkelstein
Marily K. Genoa
Martha V. Haesloop

Checks made payable to Nassau Bar Foundation — WE CARE
Contributions may be made online at www.nassaubar.org or by mail:
NCBA Attn: WE CARE
15th & West Streets Mineola, NY 11501

Alan J. Schwartz, Principal
& Managing Attorney of the
Law Offices of Alan J. Schwartz,
PC in Garden City, has been
elected as a Board Member of
Long Island Community Chest,
an ongoing fund to provide §
immediate short-term financial
support to needy individuals
and families on Long Island.

Ronald Fatoullah of Ronald
Fatoullah & Associates present-
ed several educational webinars
including a CLE event hosted
by Judicial Title. Mr. Fatoullah provided an
update regarding the changes for Medicaid
Home Care effective October 1, 2020, and
the recent New York State Executive Orders
from Governor Cuomo which authorized
remote execution, witnessing, and notari-
zation of documents during the business
shutdown. In addition, in collaboration
with the Alzheimer’s Association of Long
Island, Mr. Fatoullah presented at their

annual “Legal and Financial
Planning for Caregivers” con-
ference.

The In Brief column is compiled

by Marian C. Rice, a partner at the
Garden City law firm L’Abbate Balkan
Colavita & Contini, LLP, where she
chairs the Attorney Professional
Liability Practice Group. In addition
to representing attorneys for 35
years, Ms. Rice is a Past President

of NCBA.

Marian C. Rice
Please email your submissions
to nassaulawyer@nassaubar.org
with subject line: IN BRIEF

The Nassau Lawyer welcomes submissions

to the IN BRIEF column announcing news,
events, and recent accomplishments of its cur-
rent members. Due to space limitations, sub-
missions may be edited for length and content.

PLEASE NOTE: All submissions to the IN
BRIEF column must be made as WORD
DOCUMENTS.
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Stay at Home ...

Continued From Page 3

Now, if a church challenges a shut-down order
from the federal government, the Religious
Freedom Restoration Act!? requires that
courts review the order under higher scrutiny.
But, if it is a state order, then there is a lower
level of scrutiny unless there is a state level
Religious Freedom Restoration Act.
Moreover, as long as churches are not sin-
gled out, they can be banned as “non-essen-
tial” businesses. Of important note, the strict
scrutiny analysis requires that the action
taken be the least restrictive means of pro-
tecting the public health. Churches and other
places of worship all over the country have
found alternative means to provide their ser-

vices to their congregations, such as online
or streaming services meaning that the ban
is the least restrictive means at this point to
prevent the spread of the virus.

Second Amendment Claims

Some states and localities have ordered
gun stores to close their doors as part of
the shelter orders due to Coronavirus. Gun
shop owners have argued that they have the
right to keep their stores open because the
right to arm ourselves is essential under the
Second Amendment. There is not a well-de-
fined test of alleged infringement to the
Second Amendment, however, many of the
cases concerning same are analyzed under
the less-stringent intermediate scrutiny test.
Which level of scrutiny to apply to a law in
Second Amendment challenge depends on

»

'ﬁ,if‘
o

how close the law comes to the core of a
Second Amendment right, and the severity of
the law’s burden on the right.'* Whether the
courts addressing challenges concerning the
Second Amendment related to the coronavi-
rus will use the strict scrutiny standard or the
intermediate scrutiny standard will depend
on how the issues are framed for the review-
ing courts (i.e., are the closures a substantial
burden on the right?). Here, unlike the shut-
ting down of churches where worshipers are
able to attend virtual services, the same does
not hold true for individuals wishing to pur-
chase firearms making the shutting of gun
stores a quasi-extinction of the right.

Abortion Bans

Several states have temporarily banned
non-essential medical procedures to help pre-
serve medical supplies in the face of nation-
wide shortages as well as limiting the number
of people entering and exiting the hospitals.
But several states have included abortions in
that category, leading to court challenges from
abortion rights groups who argue that not per-
mitting abortions is unconstitutional.

Advocacy organizations and abortion
providers have filed lawsuits in Alabama,
Iowa, Ohio, Oklahoma and Texas, arguing
that the orders violate the landmark abor-
tion precedent set in the case Roe v. Wade!®
that protects women’s right to abortions. In
In Re Abbott, licensed abortion facilities,
board-certified family medicine physician
who provided abortion care, and other abor-
tion services providers in State of Texas filed
a § 1983 action on behalf of themselves and
their patients against the Texas Governor,
other state officials, and district attorneys,
challenging on substantive due process
grounds the Texas Governor’s executive
order and Texas Medical Board’s emergency
rule requiring health care professionals and
facilities to postpone non-essential surgeries
and procedures in order to preserve critical
medical resources to fight the COVID-19
pandemic. The United States District Court
for the Western District of Texas granted a
temporary restraining order barring enforce-
ment of executive order and emergency rule

as applied to non-emergency medication
abortions and surgical abortions.!'® The
Governor and state officials petitioned for a
writ of mandamus.

The Appeals Court, relying on Jacobson,
overruled the district court reserving, however,
an answer to whether an injunction narrowly
tailored to particular circumstances would pass
muster under the Jacobson framework.!”

Conclusion

While rules are constantly changing and
evolving as we face this pandemic, it will be
fascinating to watch how the various consti-
tutional challenges are addressed and decid-
ed by the District Courts, Courts of Appeals,
and the Supreme Court in the days, months,
and years to come.

Cynthia A. Augello is the founder of the Law
Offices of Cynthia A. Augello, PC where she
regularly advises clients on employment
and constitutional law issues. Ms. Augello
is also the current Chair of the Labor

and Employment Law Committee for the
Nassau County Chapter of the Women’s Bar
Association of State of New York.
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Second Amendment ...

Continued From Page 6

tal right, an admission without any adversary
proceeding lacked the necessary due process
procedures for permanent deprivation under
Section 922(g)(4).

The Sixth Circuit Court of Appeals later
made it clear en banc, in Tyler v. Hillsdale
County Sherriff’s Department, that § 922(g)(4)
“applies only to persons who are involuntarily
committed by an appropriate judicial authori-
ty following due process safeguards.’!®

This is highly significant, because in
Waters: (1) there was no advance due process;
(2) the admitted individual was permitted
only an opportunity to attempt to contact
counsel from the hospital; and (3) said indi-
vidual had to request an optional (rather than
mandatory) hearing at some future time. If,
as held by the Sixth Circuit, due process is
required as a prerequisite for the deprivation
of firearm rights, the holding in Waters pre-
sumably could not stand.

In United States v. McMichael, for example,
the United States District Court for the Western
District of Michigan held that “a commitment
[for the purpose of firearm rights-deprivation]
does not occur until the completion of an adver-
sary process that results in an adjudicative deci-
sion in favor of hospitalization. 1

Moreover, in Wilborn v. Barr, the District
Court for the Eastern District of Pennsylvania
held that an emergency mental health exam-
ination lasting 120 hours or less directed by
someone other than an authoritative body,
where the individual did not have the right to
counsel or an adversarial proceeding, could

not support firearm deprivation.?? If the
logic of the Wilborn court is to be considered,
the deprivation of rights by New YorK’s pro-
vision for confinement up to 60 days without
mandatory due process could be constitu-
tionally suspect.

To be clear, the Second Circuit Court
of Appeals has subsequently (and recently)
held in an unpublished case that appellants
admitted based on New York’s strictly med-
ical standard could be denied fundamental
firearms rights. In Phelps v. Bosco, the Second
Circuit cited to Waters in upholding the deni-
al of a firearm to the appellant. The Court
took care to note, however, that:

Phelps did not raise a constitution-
al challenge to the state’s conduct
on appeal. Such a challenge would
present complex issues, wheth-
er under the Second Amendment
or the Due Process Clause....We
therefore do not consider whether
the state violated any of his con-
stitutional rights when it reported
his hospitalizations to the FBI or
whether concern for these consti-
tutional rights might change our
interpretation of the word ‘commit-
ment under New York’s scheme...2!

Finally, in Doe I v. Evanchick, the Eastern

District of Pennsylvania held that:
Although the Supreme Court in
Heller articulated that prohibition
on the right to own a gun by the
mentally ill is presumptively lawful,
a temporary emergency commit-
ment to a mental institution is not
sufficient to consider the individ-
ual ‘mentally i’ for the purposes

of the Heller mental health excep-
tion. Thus, an individual commit-
ted under [Pennsylvania law] still
retains a protected liberty interest
in the right to bear arms.??

Curiously, though, the court denied the
Plaintiff’s contention that Pennsylvania
lacked sufficient due process safeguards as
Pennsylvania provided a mechanism for
reinstatement of Second Amendment rights
post-deprivation. The court held that the
post-deprivation remedy was sufficient to
satisfy due process requisites.23

Possibilities for Restoring Rights

One could argue that New York also
offers post-deprivation remedies, as it
offers a potential Certificate of Relief from
Disabilities (restoring firearms rights) for
individuals who have been committed with-
out due process in accordance with the
“NICS Improvement Act of 2007724 This
remedy, nonetheless, seems akin to holding
a person guilty (at the whim of a doctor)
without any trial, and forcing him to prove
his innocence later at his own burden and
expense. It hardly seems like a sufficient
protection of due process when countless
individuals could be easily afforded adequate
pre-deprivation safeguards for now-funda-
mental Constitutional rights.

It is eminently reasonable that people
should not live with a lifelong disability
because of unfortunate health conditions,
which no longer endure, perhaps because
of successful medical treatment or perhaps
because their disabilities are from the distant
past. Most courts so far seem to be correct
in the wake of Heller and McDonald that the

determination should be made on an indi-
vidualized basis with robust pre-deprivation
due-process safeguards. But whether this
theory will prevail nationwide is a matter
only time will tell.

David Z. Carl is an Agency Attorney for

the Nassau County Department of Social
Services, a Director of the Nassau County
Bar Association, and Co-Chair of the Mental
Health Law Committee. The views in this
article do not necessarily reflect the posi-
tions of the Nassau County Department of
Social Services.
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Class to Class ...
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Colleges and universities may have numer-
ous defenses against these class action lawsuits.
For example, to obtain class certification, the
students must establish numerosity, common-
ality, typicality, and adequacy.?’ Institutions
may have a challenge to class certification
based on issues regarding the commonality
and typicality of the class.”® Many students
are on academic, athletic, merit, and/or need
based scholarships and would not be entitled
to refunds under any circumstances. Other
students have not fully paid their tuition for
the semester. Institutions may want to deter-
mine whether these students are included in
the class. Further, to have proper federal juris-
diction under the Class Action Fairness Act,
the amount in controversy must exceed $5
million.?” Other arguments may be available
depending on an institution’s jurisdiction and
particularized circumstances.

An institution defending against these
lawsuits should also assess whether it has
possible defenses or relief from contractual
obligations. Colleges and universities should
consider reviewing agreements for any force
majeure provisions. A force majeure is an
event beyond the control of the parties that
prevents contractual performance and may
excuse performance without it constituting
a breach.30 Force majeure clauses provide
a narrow defense on a contract-by-contract
basis because each contract has different obli-
gations that may be affected in varying ways
and each jurisdiction has unique applicable
laws.3! Therefore, performance may only be
excused if the force majeure clause includes
the event, such as pandemics, epidemics or
quarantines, preventing performance.3?

In some jurisdictions, institutions may be
able to assert impossibility of performance in
response to breach of contract claims, par-
ticularly when there is no force majeure pro-
vision in the agreement.3® Impossibility of
performance is a defense that may be invoked

“when the destruction of the subject matter
of the contract or means of performance
makes performance objectively impossible”
as a result of circumstances that could not
have been anticipated.3* The assumption that
a global pandemic would not occur was likely
an underlying assumption between students
and their institutions. The pandemic argu-
ably rendered the delivery of in-person class-
room instruction, room and board, and other
services impossible in many cases depending
on the institution’s location.

Proactive Steps for Institutions

As the ramifications of the pandemic con-
tinue to emerge, institutions should consider
taking proactive steps to minimize potential
exposure. Colleges and universities should con-
sider analyzing their existing contracts, mar-
keting materials, and policies and/or make any
changes, if necessary, as soon as practicable.

Depending on the circumstances and
jurisdiction, courts have considered student
handbooks, bulletins, catalogs, and admis-
sions materials as contracts.>® Institutions
should consider reviewing institutional
contracts and contract templates, including
enrollment, tuition, and housing agreements,
admissions agreements, room and board
plans, handbooks, and marketing materials
to determine what promises, if any, were
made to current or prospective students, and
also to determine whether such materials
should be modified to include additional
or revised protective clauses, such as force
majeure, indemnification, consents, waivers,
and/or early termination provisions.

For example, do current contracts indicate
that all classes must be offered in-person? Do
they explicitly require refunds to students
if the institution is required to move classes
online? Do housing agreements require a
refund in the event the institution is required
to evacuate students from the residence hall?
Do residence hall agreements contain a force
majeure provision that includes a pandemic
or epidemic? Do waivers signed by stu-
dents participating in study abroad programs

include acceptance of risk relating to a pan-
demic, including infection, travel restric-
tions, inability to return home, termination
of educational programs, etc.? Institutions
should also review any webpages that address
or describe the cost of attendance, tuition,
room, board, and other related fees.
Regardless of how courts decide the class
action complaints, the potential impact of the
pandemic on college and university campus-
es is significant—operationally, financially,
legally and otherwise—and preparation is
key. In this time of uncertainty, institutions
that proactively assess defenses and mitigate
risk will be better positioned to resiliently
respond to today’s unprecedented challenges.

Dina L. Vespia and Hayley B. Dryer are
Partners in the Higher Education Practice
Group at Cullen and Dykman LLP. Thank you
to Maria A. Gomez, an Associate in Cullen
and Dykman LLP’s Higher Education Practice
Group, for her assistance with this article.
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All of the people are equal under the law
and there shall be no discrimination in polit-
ical, economic or social relations because of
race, creed, sex, social status or family origin.

—The Constitution of Japan, Article 14

Of particular note, MacArthur’s Constitution
redefines the legal status of women. The sole
woman on the General’s staff was Beate Sirota,
a twenty-two-year-old naturalized citizen
who spoke fluent Japanese (a rare skill among
Americans then) whose parents had lived in
Japan during the war.12

Sirota was responsible for Article 14 which
secures equality for all irrespective of gender
and other suspect classifications. It does so in
a manner above and beyond that expressed
in the US Constitution.!> Under MacArthur’s
Constitution, women were given the vote. The
first election after its adoption resulted in thir-
teen million women voting with 39 women
being elected to the Diet.!*

Even more telling, Sirota drafted a gen-
der-specific provision that afforded women
equal status in marriage, divorce, property
rights and other spheres of domestic rela-
tions/family law. Article 24 enshrines the
“individual dignity and essential equality of
the sexes,” by establishing that marriage shall
be “based only on mutual consent of both
sexes and it shall be maintained through
mutual cooperation with equal rights of hus-
band and wife as a basis”’1?

Foremost of its provisions is that which,
abolishing war as a sovereign right of the
nation, forever enounces the threat or use of
force as a means for settling disputes with
any other nation and forbids in future the
authorization of any army, navy, air force or

other war potential or assumption of rights of

belligerency by the state.
—General MacArthur’s Announcement of
March 2, 1946

The most commented aspect of
MacArthur’s Constitution is Article 9, where-
in the Japanese “forever renounce war as a
sovereign right of the nation and the threat
or use of force as a means of settling dis-
putes”'® The text goes on to prohibit the
establishment of land, sea, and air forces.
Although there are the Japanese Self Defense
Forces (JSDF), the nation principally relies
for its protection on the United States per the
US-Japan Security Treaty of 1951.17

The sheer brutality of the Pacific War
demanded that Japan be demilitarized so
that it no longer threatened the peace. Japan
also desperately needed to have its economy
restored. Ironically, the Korean War assured
the latter while Article 9 secured the former.
MacArthur envisioned the United States as
the preeminent power in the Pacific. Taking
into account the necessities dictated by the
emerging Cold War, the General needed to
regenerate an economically vibrant, demo-
cratic Japan within the American orbit.

MacArthur’s Constitution achieved that
and more. The text was, after some wran-
gling, accepted by Hirohito, grateful no doubt
for having been spared. It was approved in
the Diet by overwhelming numbers: 421 to 8
in the lower house and 298 to 2 in the upper
chamber.'® The document was then affirmed
by large majorities in a public referendum,
taking effect on May 3, 1947, an anniver-
sary celebrated annually as Kenpo Kenenbi
(Constitution Day).19

The people themselves control their own
constitution and are, in the final analysis, the
sovereigns of their own land. One of the most
interesting things about the Japanese constitu-

tion as adopted in 1946 is the fact that it has
never been amended, although it has been in
force for seventeen years. This speaks well for
the wisdom and the judiciousness that went
into its final draft.

—General MacArthur, Reminiscences

Nearly three-quarters of a century later,
MacArthur’s Constitution remains in full
force and effect without a single word
being altered. By contrast, the American
Constitution has been amended twenty-sev-
en times since its adoption in 1787. More
to the point, the Constitution of the French
Fifth Republic has been amended ten times
since it was first proposed by General De
Gaulle in 1958.20

This is not to say that there has not been
agitation for revision of the text, notably
Article 9, due to the provocations of the
North Koreans. Shinzo Abe, the current Prime
Minister, has made Constitutional revision an
issue, but he has yet to act on it.>! That being
said, MacArthur’s Constitution serves as more
than the charter of government for one of the
great nations of the world.

It is and will forever be a lasting testa-
ment to Japan’s finest Shogun and the most
outstanding soldier/statesman the United
States military ever produced. The final word
on MacArthur’s achievement belongs the
Shigeru Yoshida, Japan’s great post-war lead-
er, who succinctly summed up the General’s
sublime peacetime triumph:

The accomplishments of General

MacArthur in the interest of our coun-

try are one of the marvels of history. It

is he who has salvaged our nation from

post-surrender confusion and prostra-

tion, and steered the country on the
road to recovery and reconstruction.

It is he who has firmly planted democ-

racy in all segments of our society. It is

he who paved the way for a peace set-
tlement. No wonder he is looked upon
by all our people with the profoundest
veneration and affection.??

Rudy Carmenaty is a Deputy County
Attorney and the Director of Legal Services
for the Nassau County Department of
Social Services.
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alternate visitation arrangements need to be
made? Maybe we are seeing the beginning
of a new normal in matrimonial and family
law practice.

Jane K Cristal is the founder of Jane K.
Cristal, P. C., in Mineola (jcristal @cristal-
law.com), and has devoted herself to the
practice of matrimonial and family law for
more than 32 years. She is a member of
the NCBA Matrimonial and Family Law
Committee and is appointed to the NYSBA
Family Law Section Legislation Committee.
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campuses for the Fall 2020 semester,>* both
they and those that are still deciding how to
proceed should consider various factors. For
example, many different government entities
have released guidance regarding the reopen-
ing of businesses, such as the U.S. Equal
Employment Opportunity Commission
(“EEOC”),?! the Centers for Disease Control
and Prevention (“CDC”),%2 and New York
State, via Governor Cuomo.?? Institutions
would be wise to read, and if possible, apply,
this guidance to their own reopening strate-
gies. Additionally, institutions should make
sure that their plans do not run afoul of any
federal, state, or local government mandates
relating to closures due to COVID-19.

Even if an institution is able to and choos-
es to fully return to in-person norms on cam-
pus for the Fall 2020 semester, this does not
mean that all of its employees or students will
be comfortable returning to campus. Under
federal law, employees have the right to stop
working “in good faith because of abnormally
dangerous conditions for work at the place
of employment”* Essentially, “a work stop-
page called solely to protect employees from
immediate danger is authorized by [section]
502 and cannot be the basis for either a dam-
ages award or a Boys Markets injunction.”3>
Even unionized employees with “contrac-
tually prohibited work stoppage” provisions
in a collective bargaining agreement can
stop work under this section if they “present
ascertainable, objective evidence supporting
its conclusion that an abnormally dangerous
condition for work exists”3¢

Institutions should be prepared for employ-
ee questions and concerns regarding the safety
of returning to work. Taking appropriate safety
measures will not only protect the employees
from getting sick, but it will also protect the
institution from being unable to reopen due
to employee’s refusal to return. Students may
have similar concerns regarding returning to
campus. Institutions should begin crafting a
policy now regarding how they will respond
in this scenario, whether it be with an option
for deferral, an option for remote learning, or
by some other means. To help calm fears, it
is also recommended that institutions inform
employees and students of the steps they have
taken to make the campus as safe as possible.

James G. Ryan is the head of the
Commercial Litigation department at Cullen
and Dykman, LLP, is in the firm’s Higher
Education practice group, and is chair of
the firm’s Employment Litigation practice.
Jennifer E. Seeba is an Associate at Cullen
and Dykman, LLP.
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Karen L. Weiss
Levitt LLP

NCBA

The NCBA is grateful for these individuals who
strongly value the NCBA's mission and its
contributions to the legal profession.

Mary Ann Aiello
Jamie P. Alpern
Mark E. Alter
Michael ]J. Antongiovanni
Leon Applewhaite
Rosalia Baiamonte
Megan C. Barden
Ernest T. Bartol
Howard Benjamin
Jack A. Bennardo
Allan S. Botter
Howard R. Brill
Hon. Maxine S. Broderick
Neil R. Cahn
Hon. Gregory W. Carman
Jeffrey L. Catterson
Morton L. Certilman
Alan W. Clark
Hon. Leonard S. Clark
Richard D. Collins
Michael DiFalco
John P. DiMascio Jr.
Paul B. Edelman
Hon. Dorothy T. Eisenberg
Jordan S. Fensterman
Samuel J. Ferrara
Ellen L. Flowers
Lawrence Gaissert
Marc C. Gann
Eugene S. Ginsberg
John J. Giuffre
Douglas J. Good
Hon. Frank A. Gulotta, Jr.
Alan B. Hodish
Warren S. Hoffman
Carol M. Hoffman
James P. Joseph
Elena Karabatos
Hon. Susan T. Kluewer

To become a Sustaining
Member, please contact
the Membership Office at
(516) 747-4070.

Sustaining Members
2019-2020

Lawrence P. Krasin
Martha Krisel
Donald F. Leistman
Peter H. Levy
Gregory S. Lisi
Robert G. Lucas
Hon. Roy S. Mahon
Peter J. Mancuso
Michael A. Markowitz
John P. McEntee
Christopher T. McGrath
Maura A. McLoughlin
Anthony J. Montiglio
Hon. Michael L. Orenstein
Milan Rada
Michael E. Ratner
Robert J. Reed
Marc W. Roberts
Jamie A. Rosen
Anne Rosenbach
Leonard M. Rosenberg
Joseph W. Ryan
Hon. Marie G. Santagata
Stephen W. Schlissel
Hon. Denise L. Sher
Andrew J. Simons
Hon. Peter B. Skelos
Ira S. Slavit
Hon. Arthur D. Spatt
Hon. Joseph J. Sperber
Michael F. Sperendi
Jill C. Stone
Joseph B. Strassman
Sanford Strenger
Terrence L. Tarver
Hon. James J. Tini
Paul Thomas Toscano
Danielle M. Visvader
Hon. Joy M. Watson




BUSINESSNEWS

Long Island Business News is working
tirelessly to keep our communities informed

as the effects of COVID-19 continue to
impact Long Island and our world.

However, no one works harder than the men
and women on the front lines — our doctors,
nurses, medical staff and first responders
who risk their lives each day to protect our
society. Thank you for your dedication to
your craft and your community.

You are our heroes.

LIBN salutes those employees operating
under essential business guidelines from
restaurant staff, o mail couriers, to grocery
employees, and every worker in between.

#LIBNCARES
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LAWYER TO LAWYER

APPELLATE COUNSEL DISABILITY INSURANCE LAW FORECLOSURE & TAX LAW

NEIL R. FINKSTON, ESQ.

Benefit From a Reliable & Experienced Appellate Specialist

Former Member of Prominent Manhattan Firm
Available for Appeals, Trial Briefs & Substantive Motions

Disability Insurance Peter Alizio, CPA ESQ
Law Attorneys Tax Attorney Solving IRS & NY Tax Problems

* IRS & NYS Tax Matters
*+ U.5. Tax Court

FRANKEL & NEWFIELD, PC

* Pre-Disability Filing Strategy

Free Initial Consultation - Reasonable Rates » Disability Claim Management * Unfiled Tax Returns
. 2 * Installment Agreements
Law Office of Neil R. Finkston * Appeals for Denied or Terminated « IRS Liens & Levies
8 Bond Street Suite 202, Great Neck, New York 11021 Disability Claims + Offer in Compromise
: (516) 441-5230 - Disability and ERISA Litigation * IRS — U.S. Passport Revocation
Neil@FinkstonLaw.com www.FinkstonLaw.com « Lump Sum Settlements * NYSDTF - Driver'sLicense Suspension

:

CONSTRUCTION LAW 516.222.1600 * www.frankelnewfield.c;_m o ALIZIOLAW.COM * (212) 520-2906

= Construction Contract preparation, review and negotiation IRS AND NYS TAX ATTORNEY
DIVORCE MEDIATION

+ Defective / Incomplete construction

\

+ Post-Sandy House Raisings
* Non payment - Lien filings - Bond Claims Shery-Anne Sastow, Esg. Tenenbaum Law PC.
* Lien Foreclosures ¢ " Tax Attorneys

Accredited Divorce Mediator (NYSCDM)

Tax Attorneys Representing

* Union Hearings :
Taxpayers in IRS & NYS Tax Matters

- Construction Arbitrations, Mediation, Litigation P> 22+ Years Experience - Mediation - Arbitration
+ IRS & NYS TAX MATTERS « LIENS, LEVIES, &
«  NYS & NYC RESIDENCY SEIZURES
AUDITS «  NON-FILERS
P Mediation Panel, Supreme Court, Nassau County « NYSDRIVER'S LICENSE « INSTALLMENT
> Mediation Panel, NCBA Download Our App SUSPENSIONS AGREEMENTS
Tax Helpline e SALES AND USE TAX « OFFERSIN

— COMPROMISE

= 631-465-5000

www.Iitaxattorney.cpm e info@litaxattorney.com

P> 10 Best Attorneys - American Institute of

THE LAW OFFICES OF www.LIConstructionLaw.com Family Law Attorneys

JC JOHN CARAVELLA, PC. (516) 462-7051
A CONSTRUCTION LITIGATION AND ARETTRATION FIRM o }
ey Offices Uniondale, Melville, Ft Lauderdale

libn

e-alert

P> Matrimonial Special Masters Panel, Nassau County
Offices: Great Neck, Plainview, NYC - 516.314.6116

Sastow@NYMediate.com | www.sastowlawandmediation.com

[EXTI AN GARDEN CITY OFFICE SPACE

Legal assu}ancg and repre.sentatllyon inall mattgrs pertalmpg to Israel! law B E LOW MARKET RENTAL 0 PP 0 RTU NITI ES

o Kuthor of “Foreign Judgments in Israel” a legal textbook cited as authority by 24 Israeli court

judgments, including 8 by the Supreme Court. S/W/C of Old Cou ntry Road & Glen Cove Road

o 31years of experience representing the DO) and other .S government agencies in Israeli Courts.

o Former legal counsel to the U5 Embassy in Israel.

o Former legal counsel to the U.§ Consulate General in Jerusalem. 1 ,3 00 = 4,000 SF AVAI I.ABI.E NOW
o Extensive legal investigation and asset recovery experience. X N N
New York and Tel Aviv Offices. Owner Occupied, Convenient Parking,

(1) 75 0406  HAGGAIGCARMONLAW.COM Heated Sidewalks, Immaculately Maintained!
CALL BOB DELAVALE (516) 741-7400 ext. 230

BANKRUPTCY ATTORNEY L[ Melville Office

Bankruptcy Attorney One or two large executive offices

Over 40 years experience in all forms of Bankruptcy i law office suite
» AV top rating in Martindale Hubbell Possible overflow/referrals.

= Member National Association Gonsumer . e
Bankruptey Attorneys Membership in building gym

= Govid-19 Discounts Available included. Goffeg Shll[l.
» Free Consultations Call Graig Robins, Esg.
Kenneth Halpern 916.496.0800.

1 01d Country Road #125, Carle Place, NY 11514
516.222.1199 = kihalpern@gmail.com = bankruptcylawli.com

Garden City
Office Space v

NO-FAULT ARBITRATIONS

THE NEW YORK NO-FAULT ARBITRATION ATTORNEY
TO THE PERSONAL INJURY MEMBERS OF THE BAR
ANDREW J. COSTELLA, JR., ESQ.
CONCENTRATING IN NO-FAULT ARBITRATION FOR YOUR CLIENTS'

OUTSTANDING MEDICAL BILLS AND LOST WAGE CLAIMS
0 U R D AI I-Y N EWS SuccessFULLY HANDLING THOUSANDS OF No-Faurt CLAIMS
Proud to serve and honored that NY's most prominent personal injury

law firms have entrusted us with their no-fault arbitration matters

Law Offices of Andrew Costella Jr., Esq. PC
A L E RT I S FR EE. 1225 Franklin Avenue, Suite 525, Garden City, NY 11530 FOI IOW us on FacebOOk

(516) 747-0377 | arbmail@costellalaw.com

sIGN UP Now AT 11bn.com




GET IT WHILE
IT'S HOT'!

Gailn access
to the business
news you need

in print & online.

Start your subscription to Long Island
Business News by calling 1.800.451.9998
or go to subscribe.libn.com
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